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THE  RIGHTS  OF  BONA  FIDE  PURCHASERS  OF 
UNDER-DUE  NEGOTIABLE  PAPER  SECURED  BY 
MORTGAGE. 

The  question,  to  what  extent  and  under  what  circum- 
stances the  bona  fide  purchaser  of  negotiable  commercial 
paper  secured  by  mortgage  is  entitled  to  the  benefits  of  the 
mortgage  security,  unaffected  by  equities  existing  as  between 
the  original  parties,  is  one  of  great  and  growing  importance. 
It  is  now  well  settled  that  the  mortgage  is  only  an  incident 
to  the  debt,  and  passes  with  it  to  the  assignee.  No  formal 
assignment  of  the  mortgage  is  necessary.  The  debt  is  the 
principal  thing,  and  the  mortgage  an  accessory,  so  that  the 
assignment  of  the  debt  passes  all  the  mortgagee's  interest  in 
the  mortgaged  property,  whether  the  assignment  be  before 
or  after  the  forfeiture.* 

Where  there  is  no  question  as  to  the  validity  or  construc- 
tion of  the  mortgage,  or  as  to  the  title  of  the  mortgagor  as 
between  the  original  parties  to  the  instrument,  there  can  be 
none,  of  course,  as  between  the  mortgagor  and  the  assignee 
of  the  secured  debt.  The  cases  of  doubt  and  difficulty 
arise  where,  as  between  the  original  parties  to  the  mortgage, 
there  is  a  question  as  to  its  validity,  of  as  to  its  force  and 
effect,  independent  of  any  question  affecting  the  note,  or 
where  a  third  party  claims  the  mortgaged  property  and  de- 
nies the  authority  of  the  mortgagor  to  fasten  a  lien  upon  it. 

'  Langdon  v.  Buell,  9  Wend.  80;  Gould  v.  Marsh,  i  Hun,  566;  Jones  v. 
Hart,  3  Johns.  Cas.  322;  EUett  v.  Butt,  i  Wood,  214;  Gaff  v.  Harding,  48 
IlL  148;  I  Jones  on  Mort,  sects.  813-822,  and  cases  cited. 
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In  such  cases,  to  what  extent  can  the  innocent,  bona  fide 
purchaser  of  the  note  before  due,  be  regarded  as  an  inno- 
cent purchaser  of  the  mortgage  also,  and  entitled  to  protep- 
tion  accordingly  against  equities  existing  as  between  the 
original  parties  ? 

It  is  the  purpose  of  this  article  to  consider  this  question, 
and,  in  doing  so,  to  suggest  some  general  rules  defining  and 
limiting  the  rights  of  parties  to  such  transactions. 

We  are  confronted  in  the  outset  by  a  conflict  of  author- 
ity upon  the  principal  question.  In  several  of  the  States  it 
is  held,  that  the  assignee  of  a  negotiable  note,  secured  by 
mortgage,  takes  the  latter,  as  he  would  any  other  chose  in 
action,  subject  to  all  the  equities  which  subsisted  against  it 
while  in  the  hands  of  the  original  holder.  The  argument  in 
support  of  this  doctrine  is,  that  a  mortgage  is,  in  its  nature, 
a  non-negotiable  instrument,  and  that  the  rights  of  the  par- 
ties to  it  cannot  be  fixed  and  determined  by  the  law  mer- 
chant. Mortgages,  it  is  insisted,  are  not  commercial  paper, 
and  it  is  not  convenient  to  pass  them  from  hand  to  hand  so 
that  they  may  perform  the  office  of  money  in  commercial 
transactions,  as  may  be  done  with  notes,  bills,  and  the  like. 
It  is  accordingly  held,  in  the  cases  now  under  consideration, 
that  while  the  purchaser  of  a  note  secured  by  mortgage  may 
be  entitled  to  all  the  rights  of  an  innocent  purchaser  of  com- 
mercial paper,  so  far  as  the^note  is  concerned,  yet  if  he  seeks 
to  foreclose  the  mortgage,  he  may  be  met  by  any  defence 
which  would  have  been  good  as  against  the  original  mort- 
gagee." 

On  the  other  hand,  it  is  held  by  the  Supreme  Court  of  the 
United  States,  and  by  the  courts  of  last  resort  in  a  l^rge 
majority  of  the  States,  that  an  assighee  for  value  of  a  nego- 
tiable note,  secured  by  a  mortgage,  before  due  and  without 
notice,  takes  the  mortgage,  as  he  does  the  note,  free  from 
equities  existing  between  the  original  parties.     It  is  said  in 

'  Johnson  v.  Carpenter,  7  Minn.  176;  Hostetter  v,  Alexander,  28  Minn. 
559;  Olds  V.  Cummings,  31  111.  188;  White  v,  Sutherland,  64  111.  181 ;  For- 
tier  V.  Durst,  31  111.  212;  Sumner  v.  Waugh,  56  IlL  531;  Bailey  v.  Smith,  14 
Ohio  St.  396. 
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support  of  this  doctrine,  that  the  note  being  the  principal 
thing,  imparts  its  character  to  the  mortgage.  The  mortgage 
is  regarded  as  following  the  note,  and  as  taking  to  itself  the 
same  qualities,  so  that  the  assignee  takes  the  former,  as  he 
takes  the  latter,  free  from*  any  existing  equities  between  the 
original  parties. 

A  leading  case  upon  this  subject,  and  a  controlling  one, 
so  fer  as  the  Federal  courts  are  concerned,  is  that  of  Car- 
penter  v.  Longan.'  In  that,  the  rule  just  stated  was  laid 
down  by  Mr.  Justice  Swayne,  as  follows :  — 

'*  The  assignment  of  a  note  under  due  raises  the  presump- 
tion of  the  want  of  notice,  and  this  presumption  stands  until 
it  is  overcome  by  sufficient  proof.  The  case  is  a  different 
one  from  what  it  would  be  if  the  mortgage  stood  alone,  or 
the  note  was  non-negotiable,  or  had  been  assigned  after 
maturity.  The  question  presented  f6r  our  determination  is, 
whether  an  assignee,  under  the  circumstances  of  this  case, 
takes  the  mortgage  as  he  takes  the  note,  free  from  the  ob-r 
jections  to  which  it  was  liable  in  the  hands  of  the  mort- 
gagee. We  hold  the  affirmative.  The  contract  as  regards 
the  note  was,  that  the  maker  should  pay  it  at  maturity  to  any 
bona  fide  indorsee,  without  reference  to  any  defences  to 
which  it  might  have  been  liable  in  the  hands  of  the  payee. 
The  mortgage  was  conditioned  to  secure  the  fulfilment  of 
that  contract.  To  let  in  such  a  defence  against  such  a 
holder  would  be  a  clear  departure  from  the  agreement  of 
the  mortgagor  and  mortgagee  to  which  the  assignee  sub- 
sequently, in  good  faith,  became  a  party.  If  the  mortgagor 
desired  to  reserve  such  an  advantage,  he  should  have  given 
a  non-negotiable  instrument.  If  one  of  two  innocent  per- 
sons must  suffer  by  a  ddceit,  it  is  more  consonant  to  reason, 
that  he  who  'puts  trust  and  confidence  in  the  deceiver 
should  be  a  loser,  rather  than  a  stranger.'  " 

In  order  to  understand  the  scope  of  this  opinion,  it  is  nec- 
essary to  note  that  the  defence  in  the  case  as  against  the 
mortgage  was,  in  substance,  that,  as  between  the  original 
parties,  it  had  been  satisfied.     The  mortgagor  alleged  that 

«  i6  Wall.  271. 
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at  the  time  of  the  execution  of  the  mortgage  she  delivered 
to  the  mortgagee  certain  property,  which  he  agreed  to  sell 
and  apply  the  proceeds  to  the  satisfaction  of  the  note,  and 
that,  instead  of  so  doing,  he  converted  the  property  so  de- 
livered to  his  own  use.  The  sole  question  was,  whether  the 
equitably  satisfaction  of  the  mortgage  in  this  way  could  be 
set  up  as  against  the  assignee.  This  case  is  not,  therefore, 
as  some  lawyers  have  assumed,  authority  for  the  doctrine 
that  the  bona  fide  purchaser,  without  notice,  of  a  negotiable 
under-due  note,  secured  by  mortgage,  holds  the  mortgage 
precisely  as  he  holds  the  note,  subject  to  no  defences  what- 
ever that  would  not  be  good  against  the  latter.  In  that  case 
there  was  no  question  as  to  the  title  of  the  mortgagor  at 
the  time  that  the  mortgage  was  given,  nor  as  to  the  rights  of 
any  third  party  with  respect  to  the  mortgaged  property,  nor 
as  to  the  validity  or  construction  of  the  mortgage  itself. 
It  seems  manifest  that  it  was  not  the  intention  of  the  court 
to  assert  broadly  the  rule  that,  because  a  mortgage  is  given 
to  secure  a  negotiable  note,  which,  before  maturity,  is  as- 
signed to  a  bona  fide  purchaser,  therefore,  no  objection  can 
be  raised  to  the  mortgage,  unless  it  would  be  an  objection 
constituting  a  defence  to  the  note  in  the  hands  of  such  a 
purchaser.  The  court  decided  the  case  before  it,  and  was 
careful  to  qualify  its  opinion  by  the  words  "  under  the  cir- 
cumstances of  this  case."  The  general  rule  announced  in 
Carpenter  v,  Longan  has  been  adopted  in  Massachusetts, 
Maine,  Michigan,  Wisconsin,  Nebraska,  Iowa,  Missouri,  and 
other  States.* 

But  the  doctrine  has  not  yet  been  established  as  the  law 
of  New  York  or  Pennsylvania." 

For  our  present  purpose  we  will  assume  the  soundness 
of  the  general  rule  announced  in  Carpenter  v.  Longan,  and 
similar  cases,  and  address  ourselves  to  the  task  of  deter- 
mining, if  we  can,  its  true  meaning  and  its  proper  limita- 
tions.     Although  the  general  language  employed  in  some 

'  See  Jones  on  Mort,  sect  834,  and  numerous  cases  cited. 
*  Union  College  v.  Wheeler,  61  N.  Y.  88;  Hartman  v,  Gerker,  49  Pa.  St. 
282. 
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of  the  cases  might  seem  to  justify  the  inference  that  a  mort- 
gage transferred  with  a  negotiable  note  before  due  is  to  be 
treated  for  all  purposes  as  commercial  paper,  it  is  manifest 
that  the  rule  thus  broadly  stated  cannot  be  maintained  upon 
principle.  In  many  of  the  cases  the  rule  is  stated  to  be,  that 
the  mortgage  is  regarded  as  following  the  note,  and  as  taking 
the  same  character ;  but  it  must,  of  course,  be  understood 
that  the  mortgage  takes  the  character  of  a  negotiable  note 
oaly  in  so  far  as  in  its  nature  it  is  capable  of  having  that  char- 
acter imputed  to  it,  and  therefore  the  rule  must  be  subject 
to  certain  modifications  or  exceptions.  In  any  suit  brought 
by  the  assignee  of  the  note  to  foreclose  the  mortgage,  the 
mortgagor  may  be  heard  to  assert  that  the  mortgage  is 
invalid  as  to  all,  or  part  of  the  property,  by  reason  of  any- 
thing that  appears  upon  the  face  of  the  mortgage,  or  by 
reason  of  anything  that  the  assignee  is  bound  by  law  to 
know,  whether  the  same  constitutes  a  defence  to  the  note 
or  not.  A  third  party  may  be  heard  to  assert,  as  against 
the  validity  of  such  a  mortgage  in  the  hands  of  the  assignee, 
that  the  mortgagor  at  the  time  of  the  execution  of  the 
mortgage  had  no  power  to  execute  it.  The  mortgage  in 
the  hands  of  the  assignee,  like  the  note,  is  freed  from  equi- 
ties existing  as  between  the  original  parties.  This  being  so, 
no  defence  to  the  mortgage,  on  the  ground  of  fraud,  duress, 
or  want  of  consideration,  could  be  admitted  as  against  the 
assignee ;  nor  could  the  defence  of  payment  or  satisfaction, 
nor  of  a  release  of  the  mortgage,  as  between  the  original 
parties,  nor  of  any  other  similar  matter,  be  set  up.  But 
there  may,  beyond  question,  be  defences  to  a  mortgage  in 
such  a  case,  that  cannot  be  defences  to  the  note — defences 
the  force  and  effect  of  which  cannot  be  determined  by  an 
appeal  to  the  principles  of  the  law  merchant.  Of  this  char- 
acter are  objections  which  relate  to,  and  in  the  nature  of 
the  case  can  only  relate  to,  the  mortgage,  its  construction, 
validity,  or  force  and  effect.  They  may  be  objections  which 
third  parties  only  are  interested  in  raising.  We  cannot  give 
to  the  mortgage  all  the  properties  of  negotiable  paper,  nor 
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apply  to  it  all  the  principles  of  the  law  merchant,  without  a 
disregard  of  elementary  principles. 

A  few  examples  may  serve  to  illustrate  this  proposition. 
There  are  in  most,  if  not  in  all,  of  the  States  statutes 
designed  for  the  protection  of  the  homestead  rights  of  the 
family  of  the  owner.  These  statutes  generally  provide  that 
a  mortgage  executed  by  the  husband  alone,  without  the 
concurrence  of  the  wife,  shall  be  void.  If,  in  a  State  where 
such  a  statute  prevails,  the  husband  executes  his  negotiable 
note  and  a  mortgage  to  secure  the  same,  without  the  wife's 
concurrence,  upon  the  homestead  occupied  by  himself  and 
family,  there  can  be  no  reasonable  doubt  that  the  mortgage 
would  be  void,  even  in  the  hands  of  a  bona  fide  purchaser 
of  the  note  before  due.  The  assignee  of  the  mortgage 
would  be  bound  to  inquire  whether  the  property  mortgaged 
was  a  homestead,  and  would  have  constructive  notice  that  it 
was  occupied  as  such ;  while  the  purchaser  of  a  negotiable 
note  is  not  bound  to  make  any  inquiries,  but  on  the  con- 
trary, as  we  shall  presently  see,  is  protected  unless  he  acts 
in  bad  faith. 

A  similar  question  may  arise  where  the  mortgagor  has 
the  legal  title,  but  where  a  third  party  is  in  possession 
claiming  an  interest.  In  such  a  case  the  possession  of  the 
third  party  would  be  notice  of  his  claims,  and  a  purchaser 
or  mortgagee  would  take  subject  to  them.  Doubtless  the 
assignee  of  the  mortgage  debt  would  take  the  mortgage 
with  like  notice ;  but,  if  so,  he  would  not  be  protected  to 
the  same  extent  and  in  the  same  way  as  a  bona  fide  pur- 
chaser of  negotiable  paper  before  due. 

It  is  probable  that  another  modification  of  the  general 
rule  we  are  considering  must  be  admitted  in  cases  arising 
out  of  the  entry  of  satisfaction  by  a  mortgagee  after  he  has 
assigned  the  debt  secured  by  the  mortgage.  If  we  are  to 
apply  the  rule  strictly,  it  will  follow  that,  in  the  absence  of  a 
statute  requiring  assignments  of  mortgages  to  be  recorded, 
the  purchaser  of  the  mortgaged  property  is  bound  to  inquire 
whether  the  mortgagee  is  still  the  holder  of  the  notes  before 


PURCHASERS   OF   NEGOTIABLE   PAPER.  / 

relying  upon  a  release  of  the  mortgage  by  him.  This,  upon 
the  ground  that  in  such  a  case  the  notes  are  the  evidence 
of  the  authority  of  the  mortgagee  to  enter  satisfaction  of 
the  lien,  and  so  it  has  been  held.' 

It  would  seem  that  the  rule  laid  down  in  these  cases 
results  very  naturally  from  the  doctrine  that  an  innocent 
purchaser  of  a  negotiable  note,  secured  by  mortgage,  is  an 
innocent  purchaser  of  the  mortgage  also,  and  takes  it  un- 
affected by  any  equities  between  the  mortgagor  and  mort- 
gagee. And  yet  it  has  not  been  adopted  with  unanimity. 
On  the  contrary,  it  has  been  held  frequently  that  an  assign- 
ment of  the  mortgage  by  transfer  of  the  debt  is  effective 
only  as  between  the  parties  and  those  having  notice  of  the 
transfer  of  the  notes.  It  is  said,  with  much  force,  that  a 
subsequent  purchaser  of  the  mortgaged  property  is  not 
bound  to  take  notice  of  the  assignment  by  transfer  of  the 
notes  alone.  "  The  assignee  of  the  notes  can  easily  protect 
himself  by  requiring  an  assignment  of  the  mortgage  and 
recording  it,  and  thus  give  notice  of  his  right ;  and  if  he 
omit  to  do  this,  he  should  be  the  party  to  suffer  for  the 
negligence."  » 

The  doctrine  of  these  cases  may  well  be  maintained  upon 
the  principles  of  equity,  that  where  one  of  two  innocent 
persons  must  suffer  loss,  and  one  of  them  has  been  negligent 
and  the  other  diligent,  the  former  shall  suffer.  But  the  ap- 
plication of  this  rule  presupposes  that  the  purchaser  of  the 
notes  is  chargeable  with  negligence  in  not  obtaining  an 
assignment  of  the  mortgage  and  placing  the  same  upon  the 
record,  which  can  scarcely  be  true,  if,  by  the  purchase  of 
the  notes,  he  becomes  entitled  to  the  mortgage  without  an 
assignment,  and  is  to  be  protected  in  his  rights  under  it 
against  every  defence  that  would  not  be  good  against  the 

'  Catherwood  v.  Burrows,  7  Rep.  492;  Crosby  v.  Roup,  16  Wis.  616; 
Mtrtineau  v,  McCullom,  4  Chand.  152;  Cornell  v,  Hickens,  1 1  Wis.  353;  i 
Jones  on  Mort.,  sect  314. 

*  I  Jones  on  Mort,  sect  820 ;  Bank  v.  Anderson,  14  Iowa,  559 ;  Ayers 
et  iL  tr.  Hnghet  et  al.,  60  Ind.  452. 
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notes.     The  difficulty  lies  in  the  attempt  to  treat  a  mortgage 
for  all  purposes,  as  commercial  paper. 

Perhaps  the  question  most  frequently  arises  in  cases  in* 
volving  the  rights  of  third  parties  in  and  to  the  mortgaged 
property.  These  cases  generally  present,  in  some  form,  the 
•question  of  the  title  of  the  mortgagor  or  of  his  right  to 
bind  the  property  by  the  mortgage,  or  a  question  of  priority 
■as  between  the  different  lien-holders.  The  general  rule  is, 
that  the  mortgage  binds  only  the  interest  of  the  mortgagor 
at  the  time  of  its  execution ;  but  an  important  exception 
arises  in  those  cases  where  the  mortgagor,  though  not  the 
owner  in  fact,  is  vested  with  the  legal  title  and  the  ostensible 
ownership  of  the  property  mortgaged,  so  that  the  real  owner 
is  estopped  to  assert  his  right  to  it  as  against  a  mortgagee  in 
good  faith,  for  a  valuable  consideration,  and  without  notice. 
For  the  purposes  of  this  doctrine,  a  mortgagee  is  a  pur- 
chaser, and  the  question  whether  he  is  an  innocent  purchaser 
without  notice,  will  be  determined  by  the  familiar  principles 
applicable  to  all  other  purchasers.  It  would  seem,  also,  to 
follow,  as  a  necessary  consequence  of  the  prevailing  doc- 
trine, that  the  assignee  of  the  mortgage,  whether  by  a  formal 
assignment  or  by  purchase  for  value  before  maturity  and 
without  notice,  of  the  note  which  it  secures,  is  to  be  regarded 
also  as  a  purchaser  of  the  mortgaged  property  within  the 
rule.  Keeping  these  rules  in  view,  we  shall  have  constantly 
in  mind  the  principles  upon  which  to  determine  every  case 
in  which  the  title  of  the  mortgagor  is  sought  to  be  attacked 
by  a  third  party.  The  application  of  this  doctrine  may  be 
illustrated  by  the  case  of  a  trustee  in  possession  and  having 
all  the  insignia  of  title,  but  who,  in  fact,  holds  in  secret  trust 
for  a  third  party.  If  such  a  trustee  executes  a  mortgage 
for  a  valuable  consideration  to  an  innocent  mortgagee,  who 
takes  it  and  advances  money  or  gives  credit  upon  the  faith 
of  it,  the  real  owner  will  be  estopped  to  question  the 
validity  of  the  mortgage  in  the  hands  of  the  mortgagee  or 
hi^  assignee^  on  the  ground  that  the  mortgagor  was  not  the 
owner.     Such  mortgagee,  as  we  have  already  seen,  is  a  pur- 
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chaser;  and  it  is  well  settled  that  where  a  trustee  in  posses- 
sion of  the  trust  estate  makes  a  bona  fide  conveyance  of  it, 
for  a  valuable  consideration,  to  a  purchaser  who  has  no 
notice  of  the  trust,  the  title  of  the  purchaser  will  be  good 
both  at  law  and  in  equity,  for  he  has  equal  equity  with  the 
cestui  que  trust,  and  the  legal  conveyance  gives  him  priority 
at  law.' 

Another  numerous  and  important  class  of  cases  arises  out 
of  conveyances  made  without  consideration  and  with  intent 
to  defraud  creditors.  The  grantee  in  all  such  conveyances 
takes  the  property  in  trust  for  the  grantor  or  his  creditors ; 
but,  inasmuch  as  he  is  clothed  with  the  legal  title,  he  may 
make  a  valid  mortgage,  for  a  valuable  consideration,  to  a 
third  party  who  has  no  notice  of  the  fraud  or  the  trust ;  and 
in  such  a  case  neither  the  original  owner  nor  his  creditors 
(though  the  latter  be  entirely  innocent)  can  set  aside  the 
mortgage  on  the  ground  that  the  mortgagor  had  no  title 
to  mortgage. 

The  original  owner  is  estopped  because  of  his  fraudulent 
act  in  vesting  the  title  in  the  mortgagor ;  the  creditors  are 
estopped  because  their  equity  is  not  superior  to  that  of  the 
mortgagee,  and  for  the  additional  reason  that  the  latter 
holds  under  one  who  had  the  legal  title.  If,  however,  a 
creditor  has,  before  the  mortgage  is  executed,  taken  steps 
to  set  aside  the  fraudulent  conveyance  and  to  subject  the 
property  to  the  payment  of  the  debts  of  the  fraudulent 
grantor,  then  a  question  of  more  difficulty  may  arise.  It  is 
generally,  however,  one  which  resolves  itself  simply  into  a 
question  of  notice,  and  it  will  ip  general  be  determined  by 
settling  the  question  whether  the  mortgagee  is  a  purchaser 
for  value  and  without  notice.  If  the  creditor  has  instituted 
legal  proceedings  to  set  aside  the  sale  before  the  execution 
of  the  mortgage,  the  question  will  be  whether  the  mort- 
gagee had  either  actual  or  constructive  notice  of  such  pro- 
ceedings. It  is  held  that  where  a  fraudulent  mortgage 
is  given  to  secure  a  negotiable  promissory  note,  void  as 
between  the  parties,  if  a  creditor  or  assignee  in  insolvency 

'  Hill  on  Trustees,  282-509  et  seq. 
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seizes  the  property  and  files  a  bill  to  set  aside  the  mortgage 
before  the  assignment  of  the  note  and  mortgage,  the  assignee, 
though  he  takes  for  a  good  consideration  and  without  actual 
notice,  cannot  hold  the  property.  If,  however,  the  purchaser 
of  the  note  and  the  mortgage  had  acquired  title  in  good 
faith  and  for  a  valuable  consideration  before  any  steps  had 
been  taken  to  avoid  the  mortgage,  he  would  have  stood  on 
a  different  ground.' 

In  making  the  application  of  these  rules,  it  will  be  found 
necessary  to  observe  the  distinction  between  mortgages 
of  real  estate  and  mortgages  of  personal  property.  The 
general  principles  above  indicated  apply  alike  to  all  mort* 
gages,  but  the  particular  rules  by  which  the  questions  as  to 
notice  and  as  to  what  constitutes,  as  to  purchasers  or  mort- 
gagees, sufficient  evidence  of  title  in  the  mortgagor,  may 
not  be  the  same.  Purchasers  or  mortgagees  of  real  estate 
may,  ordinarily,  rely  on  the  record  title,  while  purchasers  or 
mortgagees  of  personal  property  must,  as  a  rule,  take  the 
chances  as  to  the  vendor's  title.  If  a  negotiable  promis- 
sory note,  secured  by  mortgage  upon  personal  property,  be 
assigned  for  value,  before  maturity,  to  a  purchaser  without 
notice,  to  what  extent  is  such  purchaser  bound  to  inquire 
as  to  the  title  of  the  mortgagor  to  the  mortgaged  property? 
As,  for  example,  suppose  the  case  of  an  insolvent,  who,  in 
contemplation  of  bankruptcy,  fraudulently  transfers  his  per- 
sonal property  to  another  to  keep  it  from  coming  into  the 
hands  of  his  assignee  in  bankruptcy,  and  thereafter  goes 
into  bankruptcy.  In  such  a  case  it  is,  of  course,  clear  that 
the  assignees  could  recover  the  property  from  the  fraudulent 
vendee ;  but  if  he  has  mortgaged  it  to  secure  a  negotiable 
note,  which  is  transferred  before  due  to  an  innocent  pur- 
chaser for  value,  will  the  latter  be  protected  as  against  the 
claims  of  the  assignee  ? 

Each  case  involving  questions  of  this  character  must  be 
determined  upon  the  rule  above  stated,  viz.,  that  the  assignee 
of  the  note  is  to  be  regarded  as  a  purchaser  of  the  mort- 

'  Jones  on  Chat  Mort,  sect  508;  Bigelow  v.  Smith,  2  Allen  (Mass.),  264. 
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gaged  property  from  the  mortgagor,  and  to  be  protected 
to  the  extent  that  any  other  purchaser  would  be  protected, 
and  to  that  extent  only.  The  purchaser  of  personal  prop- 
erty from  a  fraudulent  vendee,  in  good  faith  and  without 
notice  of  the  fraud,  is  unaffected  by  the  equities  of  third 
parties  of  which  he  has  no  notice.'  Applying  this  rule  to 
the  case  of  the  assignee  of  a  negotiable  note,  secured  by 
mortgage  upon  personal  property  under  such  circumstances 
as  to  make  him  the  purchaser  of  the  property,  we  reach  the 
conclusion  that,  in  such  a  case  as  that  last  stated,  he  is 
entitled  to  protection.* 

Another  question  of  nicety  and  importance  may  arise 
concerning  the  effect  of  a  suit  brought  to  set  aside  a  fraudu- 
lent mortgage  gfiven  to  secure  a  negotiable  promissory  note, 
upon  the  rights  of  the  purchaser  of  such  note  in  good  faith, 
before  maturity,  and  without  notice  of  such  suit. 

We  have  seen  that  the  mortgage  in  such  cases  is,  so  far 
as  possible,  to  be  regarded  as  having  the  qualities  of  the 
negotiable  note,  and  the  assignee  to  be  protected  accord- 
ingly. It  is  well,  therefore,  to  keep  in  view  the  tendency  of 
the  courts  to  construe  very  liberally  the  rule  which  protects 
the  bona  fide  purchaser  of  such  paper.  And  upon  this  sub- 
ject the  great  weight  of  authority  supports  the  doctrine,  that 
if  the  purchaser  of  such  paper  under-due,  has  no  actual 
notice  of  any  infirmity,  he  is  protected  unless  he  is  guilty  of 
bad  faith.3  With  this  doctrine  in  view,  we  are,  as  far  as  pos- 
sible, to  give  to  the  mortgage  the  same  character  as  com- 
mercial paper,  and  to  its  purchaser  the  same  protection 
afforded  to  the  purchaser  of  such  paper.  It  seems  to  be 
settled  that  commercial  paper  is  not  affected  in  the  hands  of 

'  Jarrell,  Assignee,  v.  Harrell,  i  Woods,  476;  Pratt  v.  Curtis,  6  Bank, 
^cg.  139. 

*  Myers,  Assignee,  v.  Hazxard,  U.  S.  Cir.  Ct.  Neb.,  1881. 

3  Goodman  v,  Simonds,  20  How.  365;  Murray  v,  Lardner,  2  Wall,  no; 
Hotchkiss  V,  National  Banks,  2X  Wall.  354;  Collins  v.  Gilbert,  94  U.  S. 
753;  Mager  v.  Badger,  34  N.  Y.  249;  Phelan  v.  Moss,  67  Pa.  St.  59 ;  Comstock 
"•Hannah,  76  111,  530;  Shreeves  v.  Allen,  79  111.  553;  Murray  v,  Beckwith, 
^*  ^^43;  Johnson  ».  Way,  27  Ohio  St.  374;  Howry  v.  Ellinger,  34  Mich.  29. 
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a  bona  fide  purchaser  thereof,  before  due,  by  any  pending 
litigation  with  respect  thereto  against  the  original  parties. 
In  other  words,  the  purchaser  of  such  paper  before  maturity, 
is  not  bound  to  inquire  whether  there  is  or  is  not  a  suit  pend- 
ing to  cancel  it,  or  cause  it  to  be  delivered  up,  or  to  declare 
it  to  be  void  in  whole  or  in  part.* 

Can  this  property  of  commercial  paper  be  imputed  to  the 
mortgage  ?  Upon  this  exact  question  authorities  are  want- 
ing, but  it  is  probable  that  if  the  property  is  personal,  and 
there  is  no  record  provided  by  law  to  advise  purchasers  and 
mortgagees  of  the  state  of  the  title,  so  that  neither  law  nor 
custom  would  require  the  purchaser  to  look  to  the  record  for 
a  suit  constituting  a  lis  pendens,  he  should  be  protected  in 
his  rights  under  the  mortgage,  as  under  the  note,  notwith- 
standing the  pending  suit.  It  would  scarcely  be  safe  to 
venture  an  opinion  that  the  same  rule  would  apply  in  the 
case  of  a  mortgage  upon  real  estate,  for  the  title  to  real 
estate  is,  by  law,  in  all  our  States  made  a  matter  of  record ; 
and  the  records  are  open  to  all,  and  all  are  invited  to  inspect 
them,  and  if  they  fail  must  do  so  at  their  peril.  Suits  with  re- 
spect to  the  title  to  real  estate  are  common,  and,  when  regu- 
larly instituted  in  the  proper  district,  they  may  bind  the  land 
from  the  time  of  their  institution.  That  a  purchaser  or  a 
mortgagee  is  bound  to  take  notice  of  such  a  suit,  is  beyond 
question ;  and  the  better  opinion  would  seem  to  be  that  the 
assignee  of  a  negotiable  note  secured  by  mortgage  would  be 
bound  likewise  to  look  to  the  record.  If  so,  we  see  in  this 
another  modification  of  the  general  rule,  that  the  mortgage 
is,  in  such  cases,  to  have  the  properties  of  the  negotiable  note 
which  it  secures.  It  is  to  have  those  properties  to  the  extent 
only  that  they  can  be  imputed  to  it  without  any  violation  of 

fundamental  principles. 

George  W.  McCrary. 

March,  1882. 

'  Day  V,  Zimmerman,  68  Pa.  St.  72 ;  Kellogg  v,  Foucher,  23  Wis.  21. 
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The  protection  afforded  by  the  common  law  to  literary 
labor  was  accorded  to  alien,  friend,  and  citizen  alike,  and  was 
as  extensive  as  that  which  it  threw  over  other  kinds  of  per- 
sonal estate.    An  author's  property  in  his  unpublished  man- 
uscript was  personal,  and  subject  to  the  laws  of  his  domicil. 
But  the  manuscript,  when  unreservedly  published,  became  the 
property  of  the  many.     With  the  word  "  published  "  begins 
the  dispute.     Publication  of  a  drama :  what  is  it  ?    Within 
the  past  hundred  years  that  question  has  been  often  asked*, 
and  oflen  wrongly  answered.     It  was  asked  as  early  as 
1793.'    Th^  defendant  had  represented  on  his  stage  at  Rich- 
mond, an  entertainment  entitled  the  "Agreeable  Surprise," 
the  copyright  of  which  was  in  the  plaintiff.     The  action  was 
for  the  penalty,  under  stat.  8  Anne,  c.  19,  for  publication  of 
it.    A  verdict  was  taken  for  the  plaintiff,  with  nominal  dam- 
ages, in  order  to  raise  the  question  whether  the  mode  of 
publication  was  within  the  statute.     A  rule  was  obtained  for 
setting  aside  the  verdict,  and  this  rule  was  afterwards  made 
absolute.     Chief  Justice  Kenyon  said  the  act  of  the  defend- 
ant was  not  publication,  while  BuUer,  in  his  opinion,  went 
so  far  as  to  say  that  "  reporting  anything  from  memory  can 
never  be  within  the  statute.     Some  instances  of  strength 
of  memory  are  very  surprising ;  but  the  mere  act  of  repeat- 
ing such  a  performance  cannot  be  left  as  evidence  to  the 
jury  that  the  defendant  had  pirated  the  work  itself."     Now 
this  statute  *  related  solely  to  printing,  nothing  being  said 
therein  of  stage  representation.     It  will  be   noticed   that 
it  was  the   representation  (on   the  stage)  by   the   defend- 
2mt  that  the  court  considered,  and  the  decision  was,  there- 
tore,  right.    The  statute  referred  to  printing.     The  defendant 

*  Coleman  v.  Wathen,  5  Term  Rep.  245.  '  8  Anne,  c.  19. 
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did  not  print  —  he  gave  a  stage  performance.  Farther  than 
this  the  case  does  not  go.  The  suggestion  of  BuUer,  regard- 
ing the  right  to  report,  is  wholly  extra-judicial.  Yet  this  case 
has  been  deemed  by  many  the  original  authority  for  the 
propositions,  "  Representation  of  a  play  is  not  publication/' 
and  "  Reporting  a  play  from  memory  is  not  piracy."  This 
case  was  decided  in  1793.  Twenty-three  years  before,  the 
playwrights  had  been  exercised  over  the  dispute  formulated 
in  Macklin  v,  Richardson.'  The  subject  of  the  dispute  was 
a  popular  farce,  named  "  Love,  a  la  Mode."  Macklin,  the 
author,  had  caused  its  public  representation  several  times. 
The  defendant  employed  a  short-hand  reporter  to  take  down 
the  farce  during  a  performance,  and  then  published  it  in  a 
monthly  magazine.  Such  publication  was  held  to  be  pirat- 
ical. The  play  had  not  been  printed  by  the  author,  and  rep- 
resenting it  on  the  stage  was  not  such  an  abandonment  of 
the  author's  right  (to  print)  as  would  allow  the  defendant  to 
publish  it  in  his  magazine.  But  the  court  did  not  pass  upon 
the  question,  whether  the  defendant  might  not  YidiVt performed 
the  farce  on  the  stage  from  his  copy.  If  Wathen's  perform- 
ance was  not  wrong,  because  he  exercised  only  his  memory, 
why  would  Richardson's  performance  (had  he  performed  the 
piece  on  the  stage,  instead  of  printing  it)  have  been  wrong 
because  he  exercised  the  art  of  short-hand  ?  Is  memoriz- 
ing more  sacred  than  reporting  ?     More  of  this  hereafter. 

In  1820,  comes  Morris  v.  Kelly.'  Here  the  plaintiff 
endeavored  to  restrain  the  defendant  from  representing  on 
the  stage  O'Keefe's  "  Young  Quaker,"  which  the  author  had 
already  caused  to  be  publicly  performed.  The  piece  had 
never  been  printed.  It  does  not  appear  by  the  report,  which 
is  extremely  meagre,  how  the  defendant  obtained  his  copy, 
whether  by  memorizing,  short-hand  reporting,  or  theft.  Of 
exactly  what  value  this  case  is,  inasmuch  as  the  law  is 
neither  stated  nor  discussed,  it  is  hard  to  tell.  The  report 
states  the  injunction  was  granted,  and  the  hearing  was  ex 
parte. 

«  2  Amb.  694.  •  I  Jac.  &  W.  461. 


THE   LAW    FOR   PLAYWRIGHTS.  15 

Morris  v.  Kelly  was  shortly  followed  by  Murray  v.  EUiston.' 
Murray  owned  the  copyright  of  the  tragedy  "  Marino  Fal- 
icro,"  which  had   been   publicly  printed.     The   defendant 
performed  an  abridged  version  of  it.     The  statute  of  copy- 
right under  whose  provision  the  plaintiff  claimed,  made  no 
mention  of  the  right  of  stage  representation.     The  statute 
merely  preserved  the  right  to  print.     Consequently  there 
could  be  no  claim  under  the  statute  for  damages  caused  by 
a  stage  performance.     Whether  the  court  took  this  view  is 
unknown.    All  we  know  is,  that  when  Lord  Elden  referred 
the  question  to  the  King's  Bench,  the  answer  that  came 
back  was,  "An  action  cannot  be  maintained  by  the  plaintiff 
against  the  defendant  for  publicly  acting  and  representing 
the  said  tragedy  abridged    in    manner   aforesaid."     Was 
abridgment   what  saved  the  defendant?     The  representa- 
tion on  the  stage  was  not  such  publication  as  the  statute 
restrained ;  and  for  this  reason,  if  for  no  other,  the  decision 
is  right. 

These  four  cases  alone  are  the  English  authorities  to  which 
our  courts  point  for  guidance  to  the  meaning  of  the  word 
"  publication."  One  will  not  strongly  contend  that  they  are 
very  authoritative.  Wherever  they  define  "  publication  "  it 
is  extra-judicial — not  germane  to  the  decision.  Coleman 
V.  Wathen  *  did  not  relate  to  the  effect  upon  the  rights  of  the 
author  of  an  una,.uthorized  performance.  It  only  decided  that 
under  a  statute  relating  to  printing,  no  rights  were  granted 
the  plaintiff.  Murray  v.  Elliston  ^  throws  no  light  on  the  sub- 
ject. So  we  are  reduced  to  Macklin  v.  Richardson,^  which 
holds  that  the  public  representation  of  a  play  by  its  author 
will  not  authorize  another,  who  has  reported  it  stenograph- 
ically,  to  print  it.  And  Morris  v.  Kelly,^  so  far  as  anything 
can  be  gleaned  from  the  report,  is  authority  to  the  point 
that  by  publicly  performing  his  play  the  author  has  not 
parted  with  the  right  of  exclusive  representation.     On  this 

'  5  Barn.  &  Aid.  657  (1822).  3  Supra, 

*  Ante^  P*  ijf  note.  4  Ante^  p.  14. 

5  Ant€,  p.  14. 
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slight  support  it  is  interesting  to  note  what  theories  the 
courts  of  this  country  have  built. 

The  "American  Cousin  "  was  the  cause  of  much  litigation 
in  the  United  States.  In  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  Laura  Keene 
brought  her  bill  to  restrain  Wheatly  et  al.  from  playing  the 
"American  Cousin." ' 

The  play  was   the  work  of  the  well-known   pla)rwright, 
Tom  Taylor,  who,  after  unsuccessful  endeavors  to  bring  the 
piece  out  in  Europe,  sold  the  proprietorship  for  the  United 
States  to  Laura  Keene.     Additipns  were  made  by  her  and 
those  who  acted  with  her,  in  order  to  make  it  run  smoothly. 
Thus  altered,  she  produced  the  play  in  New  York,  October 
1 8,  1858.     This  was  its  first  representation,  and  it  scored  a 
great  success,  or,  as  the  phrase  is,  "it  caught  on."     The 
defendants,  at  their  theatre  in  Philadelphia,  performed  the 
play  in  all  respects  as  she  did.     They  were  able  so  to  do  by 
means  of  an  unauthorized  copy.     At  the  hearing,  questions 
of  jurisdiction,  assignment  of  the  author's  rights,  etc.,  arose, 
which  are  not  of  importance   here.     The   court,  however, 
held,  that  representation  on  the  stage  was  pro  tanto  publica- 
tion.    Had  defendants   been  able,  by  attendance  at  com- 
plainant's theatre,  to  commit  the  play  to  memory,  and  thus 
to  reproduce  it  at  their  own  theatre,  the  complainant  would 
have  been  without  remedy,  as  she  was  not,  under  the  cir- 
cumstances, entitled  to  copyright  under  the  statute.     But 
the  court  (Cadwalader,  J.),  delivering  an  exhaustive  opinion, 
ruled  that  as  the  comedy  had  not  been  printed,  and  had 
never  been  published  otherwise  than  by  theatrical  repre- 
sentation, and  as  the  complainant's  own  theatrical  repre- 
sentatioi\s  of  it  were   not  the   means   through   which  the 
defendants  were  fairly  enabled  to  represent  it,  their  unau- 
thorized performance  was  such  an  infraction  of  the  rights 
of  the  complainant  as  entitled   her  to  relief.     The  court 
evidently  was  of '  the   opinion   that  representation   on  the 
stage  is  pro  tanto  publication,  so  that  one  memorizing  the 

«  9  Am.  L.  Reg.  33  (1858). 
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play  would  be  entitled  to  produce  it.  It  follows  as  a  neces- 
sary corollary,  that  a  reporter  might  reduce  the  play  to 
writing  and  give  a  performance  therefrom. 

So  popular  was  the  ''American  Cousin/'  that  in  other  parts 
of  the  country  various  managers  reproduced  it,  and  we  find 
the  complainant  prosecuting  her  claims  in  Massachusetts.' 
The  bill  alleged  ownership  of  the  play  in  Laura  Keene,  and 
that  Moses  Kimball,  proprietor  of  the  Boston  Museum,  was 
reproducing  the  same  play,  without  right,  at  his  theatre. 
No  claim  under  the  United  States  copyright  statute  was 
made,  and  the  complainant  rested  her  case  on  her  common- 
law  right  The  defendant  filed  a  demurrer,  which  the  full 
bench  sustained.  The  court  (Hoar,  J.),  among  other  things, 
said :  "  While  the  performance  of  a  play  is  not  a  publication 
which  will  prevent  the  proprietor  from  obtaining  a  copyright, 
or  interfere  with  his  rights  to  resist  its  unauthorized  publica- 
tion by  another,  it  has  been  settled  that  a  play  once  pub- 
lished by  its  author,  may  be  represented  on  the  stage  by  any 
person,  without  infringement  of  the  author's  right.  *  *  * 
The  literary  proprietor  of  an  unprinted  play  cannot,  after 
making  or  sanctioning  its  representation  before  an  indiscrim- 
inate audience,  maintain  an  objection  to  any  such  literary  or 
dramatic  publication  by  others,  as  they  may  be  enabled, 
cither  directly  or  secondarily,  to  make  from  its  having  been 
retained  in  the  memory  of  any  of  the  audience.  In  other 
words,  the  public  acquire  a  right  to  the  extent  of  the  dedi- 
cation, whether  complete  or  partial,  the  proprietor  has  made 
of  it  to  the  public,"  The  decision  has  not  been  a  favorite 
one  with  the  profession,  though  in  line  with  Coleman  v. 
Wathen.  Had  complainant  alleged  in  her  bill  that  the  play 
performed  by  the  defendants  was  not  acquired  by  them 
through  the  memory  of  any  of  the  audience  who  had  wit- 
nessed its  representation  by  her,  perhaps  the  demurrer  might 
have  been  overruled.  Judge  Hoar  expressly  makes  the  ex- 
ception in  favor  of  those  who  had  retained  the  play  from 

'  Keene  v.  Kimball,  i6  Gray,  545. 
VOL.  vin.  NO.  I  2 
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memory.  This  exception  was  also  mentioned  by  one  of  the 
judges  in  Coleman  v.  Wathen.  Keene  v,  Kimball  practically 
amounts  to  this :  Representation  is  not  publication,  except 
to  the  extent  of  the  dedication  to  the  public,  which  includes 
memorizing  and  excludes  reporting. 

In  the  same  year  with  Keene  v.  Kimball  (i860),  and  in 
the  same  State  but  in  a  different  court,'  comes  Roberts  v. 
Myers.'  I  shall  notice  this  case  more  fully  hereafter.  For 
the  present  it  is  enough  to  mention,  that  in  laying  down  the 
principle  that  a  drama  could  be  copyrighted  after  its  repre- 
sentation on  the  stage.  Judge  Sprague  went  so  far  as  to  say 
that  representation  is  not  publication;  that  it  had  been 
so  ruled  in  England,  and  that  our  statute  ^  assumed  the 
doctrine  that  representation  is  not  publication,  for  that  act 
was  passed  to  give  to  the  authors  of  dramatic  composi- 
tions the  exclusive  right  of  acting  and  representing,  which 
they  did  not  enjoy  under  previous  statutes ;  that  the 
prior  acts  secured  to  them  the  exclusive  right  of  printing 
and  publishing,  and  it  was  only  because  publication  did  not 
embrace  acting  or  representation  that  the  act  of  1856  was 
passed,  superadding  that  exclusive  right  to  those  previously 
enjoyed.  No  authorities  are  cited.  None  were  needed, 
perhaps.  The  decision  bore  internal  evidence  of  justice, 
and  is  in  striking  contrast  with,  the  decision  in  Keene  v. 
Kimball,  which  practically  destroyed  what  little  protection 
the  common  law  had  theretofore  afforded.  If  the  Massa- 
chusetts court  threw  down  the  barriers  against  dramatic 
piracy,  the  Federal  court  replaced  theih.  "If  you  have 
performed  your  play,"  says  the  State  court,  "  you  have 
given  your  property  away  to  that  extent."  "  Not  so,"  says 
the  Federal  court ;  "  your  property  obtains  its  value  from  be- 
ing performed,  and  such  performance  is  not  a  publication 
which  makes  your  intellectual  labor  the  property  of  others." 
Having  failed  of  success  in  Massachusetts  and  Pennsylvania, 
Keene  tried  her  fortune  in  New  York,  bringing  her  action 

'  U.  S.  Cir.  Ct  Dist  Mass.,  Sept,  i860. 

*  23  Law  Rep.  396. 

3  U.  S.  Rev.  Stats.  1856,  chap.  169,  sect  4952. 


THE   LAW   FOR   PLAYWRIGHTS.  I9 

against  John  S.  Clarke.'  The  defendant  claimed  he  held  a 
rightful  copy  of  the  piece  from  a  joint  author,  and  also  (im- 
portant now)  that  it  was  memorized  from  a  performance 
and  taken  down  afterwards.  He  probably  obtained  his  copy 
from  both  sources.  The  case  was  referred  to  a  master,  whose 
report,  fixing  damages  at  ^500,  was  confirmed.  At  the  hear- 
ing on  the  defendant's  exceptions,  however,  the  judgement 
was  set  aside  and  a  new  trial  granted  (Monell,  J.,  dissenting). 
Chief  Justice  Robertson  quoted  with  approval  the  decision 
of  Cadwalader,  J.,  in  Keene  v.  Wheatly.  The  opinion  of  the 
court  was  strongly  to  the  point,  that  a  representation  (unre- 
stricted and  unlimited)  was  publication  to  the  extent  that 
one  able  to  carry  away  the  piece  in  his  memory,  could  to 
that  extent  reproduce  it  without  infringing  the  author's 
rights.  *  But  it  must  be  by  memory  that  the  play  can  be 
retained;  the  court  also  rule  —  and  I  shall  notice  this 
later — that  the  plaintiff  author  could  lay  restraint  on  the 
knowledge  so  obtained,  by  an  understanding  with  the  spec- 
tators, that  by  remembrance  they  shall  not  make  use  of  the 
performance  to  the  author's  prejudice ;  and  further,  that  such 
understanding  might  be  created  by  indorsement  on  a  ticket 
of  admission  or  notices  publicly  posted  in  the  place  of  per- 
formance, or  by  other  modes. 

The  plays  of  Tom  Taylor  seem  fateful. with  litigation,  for 
in  1870'  we  find  one  Crowe,  husband  of  Kate  J.  Bateman, 
bringing  his  bill  to  restrain  the  defendant,  manager  of  a  Chi- 
cago theatre,  from  performing  Mr.  Taylor's  play  of  "  Mary 
Warner,"  the  author's  right  wherein  had  been  duly  con- 
veyed to  plaintiff.  The  defendant's  affidavits  showed  that 
one  De  Witt  had  furnished  defendant  a  copy  of  the  play, 
which  he  had  printed ;  that  De  Witt  had  procured  his  copy 
of  the  piece  from  one  who  had  memorized  the  same  by 
repeated  attendance  at  its  representation  abroad.^    Judge 

'  Keene  v,  Clarke,  5  Robt  38. 

'  Crowe  V.  Aiken,  2  Biss.  208. 

3  It  thonld  be  mentioned  that  by  sect.  20  of  5  &  6  Vict.,  chap.  45,  the  first 
representation  or  performance  of  any  dramatic  piece  in  England  is  deemed 
cqmYalent  to  the  first  publication  of  the  book. 
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Drummondy  in  the  course  of  his  decision,  gave  it  as  his 
opinion  that,  prior  to  that  statute,  representation  of  a  play- 
on  the  stage  was  decided  in  England  not  to  be  a  publication. 
He  also  said  he  believed  it  an  almost  impossible  undertaking 
to  write  out  a  play  from  memory.  Here  he  was  in  direct 
opposition  to  Chief  Justice  Robertson,  who  spoke  of  such  a 
fact  as  a  very  usual  accomplishment.'  It  is  also  interesting 
to  note,  as  bearing  on  Judge  Robertsoii's  ruling  as  to  a 
publication  limited  -and  restricted  by  means  of  notice,  that 
Judge  Drummond  found  it  difficult  to  see  how  a  notice 
could  have  any  effect  upon  the  rights  of  an  author  or  of  an 
auditor.  If  the  latter  had  the  right  to  take  away  the  play 
in  his  memory,  or  to  take  it  down  phonographically,  and  in 
either  case  to  use  or  publish  it,  notice  prohibiting  it  could 
not  affect  or  change  that  right. 

The  court  thought  the  statute  of  Victoria  (English  law  * 
that  it  was)  should  not  affect  the  case,  and  finally  arrived  at 
this  conclusion :  "  I  am  also  of  the  opinion  that  as  the  law 
now  exists  in  this  country,  the  mere  representation  of  a  play 
does  not,  of  itself,  dedicate  it  to  the  public,  except  possibly 
so  far  as  those  who  witness  its  performance  can  recollect  it, 
and  that  the  spectators  have  not  the  right  to  secure  its 
reproduction  by  phonographic  or  other  verbatim  reports, 
independent  of  memory.'!  As  a  matter  of  fact,  the  court 
found  that  De  Witt  obtained  his  copy  through  a  short-hand 
reporter,  or  in  some  other  unauthorized  way,  and  ordered 
the  injunction  to  stand  until  hearing.  Judge  Drummoad 
prefixed  this  right  to  reproduce  from  memory  with  a  "  pos- 
sibly." There  was  a  doubt  in  the  mind  of  the  judge.  When 
the  court  begins  to  doubt,  the  law  begins  to  broaden.  With 
this  doubt  we  start  on  a  brighter  course.  The  next  view  we 
get  of  the  law  will  be  more  satisfactory.  The  doubt  will  sug- 
gest a  new  formula.  Judge  Monell,  who  dissented  in  Keene 
V.  Clarke,  soon  had  a  chance  to  vindicate  himself.  It  was 
the  now  famous  case  of  Palmer  v,  De  Witt,  so  many  times 
considered,*  Henry  D.  Palmer  being  plaintiff  and  Robert 

'  Keene  v,  Clarke,  ante,  p.  19. 

'  The  first  step  is  to  be  found  in  Robertson's  Reports,  7  N.  Y.  530. 


THE   LAW   FOR   PLAYWRIGHTS.  21 

M.  De  Witt  being  defendant.  It  was  a  motion  heard  before 
Judge  Garvin  at  special  term,  December,  1868,  to  dissolve 
an  injunction  restraining  defendant  from  printing  and  selling 
printed  copies  of  a  comedy  called  "  Play."  The  author  of 
this  piece  was  T.  W.  Robertson,  whose  "  Caste,"  "  Ours,"  and 
"  Society,"  were  well  known.  The  facts  were  that  Robert- 
son, on  February  i,  1868,  assigned  to  plaintiff  the  exclusive 
right  for  the  United  States  of  the  play,  which,  up  to  that 
time,  had  not  been  printed,  published,  .or  performed ;  that 
on  and  after  February  15,  1868,  the  piece  was,  with  the 
sanction  of  Robertson,  publicly  performed  before  large 
audiences  at  the  Prince  of  Wales  Theatre,  in  London.  The 
tickets  admitting  the  auditors  bore  on  their  face  no  injunc- 
tion against  carrying  the  comedy  away  by  memory  or  other- 
wise. The  defendant,  on  and  after  March  25,  1868,  printed 
and  sold  copies  of  the  comedy,  obtained  by  him  from  those 
who  had  witnessed  the  public  representation  in  England. 
Judge  Garvin  could  not  see  how  the  facts  in  the  case  would 
prevent  him  from  following  what  the  court ^had  laid  down  in 
Keene  v,  Clarke,  that  "  where  the  spectators  of  a  public  per- 
foraiance  have  not  entered  into  some  express  or  implied  un- 
derstanding with  its  proprietor,  limiting  the  use  they  may 
make  of  the  knowledge  derived  from  being  present  at  such 
performance,  they  cannot  be  restrained  as  to  the  use  by 
them,  of  so  much  of  it  as  they  can  retain  and  carry  away  in 
their  memory,"  and  dissolved  the  injunction.  The  plaintiff 
appealed  from  this  judgment.  Then  came  Judge  Monell's 
opportunity.  He  improved  it.  The  court  reversed  the  judg- 
ment (Jones,  J.,  alone  dissenting),  and  ordered  a  new  trial.' 
In  the  opinion  we  see  the  dawn  of  "  the  gladsome  light  of 
jurisprudence  "  freshening  this  dark  page  of  the  law,  which, 
up  to  that  time,  had  teemed  with  excuses  for  literary  and 
dramatic  piracy.  Judge  Monell  rightly  says  of  a  dramatic 
work,  that  if,  having  submitted  it  once  to  a  public  hearing, 
it  is  to  be  deemed  a  publication,  so  as  to  take  away  the  pro- 
prietary right,  and  to  deprive  the  author  of  the  benefit  of 
copyright  laws,   then,  obviously,  the  common   law   means 

'  a  Sweeny,  530. 
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nothing,  and  there  is  no  such  thing  as  property  in  literary 
work.  In  another  part  of  the  opinion  he  remarks:  ''The 
value  to  an  author  of  his  literary  composition,  beyond  the 
fame  it  secures  him,  is  in  the  amount  of  money  it  returns ; 
and  the  amount  of  money  he  gets  depends  chiefly  upon  the 
appreciation  of  the. public.  If  a  composition  never  comes  to 
the  knowledge  of  the  public,  its  author  does  not  obtain 
either  applause  or  money."  Previous  to  this  opinion  the 
bench  had  been  in  the  habit  of  relegating  the  dramatist  to 
those  shades  where  fame  is  the  only  reward,  strangely  un- 
mindful of  the  fact,  everywhere  patent,  that  "honor  will  not 
buy  a  breakfast."  But  the  court  did  not  stop  here.  Judge 
Monell  went  farther.  He  denied  that  there  is  any  right  to 
reproduce  the  play  from  memory  against  the  wishes  of  the 
author;  nor  does  he  think  it  necessary  that  any  notice 
or  prohibition  should  be  given.  In  this  last  position  he  fol- 
lows the  suggestion  thrown  out  by  Judge  Drummond,  in 
Crowe  V,  Aiken.  But  it  will  be  asked,  was  not  Judge 
Monell  (the  dissenting  judge  in  Keene  «/.  Clarke)  precluded 
by  that  decision  ?  A  careful  interpretation  of  the  facts,  forti- 
fied by  Judge  Monell's  statement  as  to  what  the  latter  case 
decided,  shows  the  law  to  be  applied  was  not  necessarily 
involved  in  that  judgment.  But  the  last  and  final  step  in 
the  strange,  eventful  history  of  this  case  is  yet  to  come.' 

On  February  27,  1872,  the  Court  of  Appeals  sustained 
this  last  order  of  the  general  term  of  the  New  York  Su- 
perior Court,  and  dramatic  pirates  became  thereby  outlawed. 
They  had  received  the  protection  of  the  courts  for  a  hun- 
dred years.  So  far  as  the  State  courts  of  New  York  are 
concerned,  they  were  to  find  a  sanctuary  there  no  longer. 
The  court  of  last  resort  said :  "  The  rights  of  an  author  of  a 
drama  in  his  composition  are  twofold.  He  is  entitled  to 
the  profits  arising  from  its  performance,  and  also  from  the 
sale  of  the  manuscript,  or  printing  and  publishing  it.  Lec- 
tures and  plays  are  not,  by  their  public  delivery  or  per- 
formance in  the  presence  of  all  those  who  choose  to  attend, 
so  dedicated  to  the  public  that  they  can  be  printed  without 

»  47  N.  Y.  532. 
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the  author's  permission.  It  does  not  give  to  the  hearer  any 
title  to  the  manuscript,  or  a  copy  of  it,  or  a  right  to  the  use 
of  a  copy.  The  manuscript,  and  the  right  of  the  author 
therein,  are  still  within  the  protection  of  the  law  the  same 
as  if  they  had  never  been  communicated  to  the  public 
in  any  form.  The  permission  to  act  a  play  at  a  public  theatre 
dots  not  amount  to  an  abandonment  by  the  author  of  his  title 
to  it,  or  a  dedication  of  it  to  the  public** 

This  time  there  was  no  dissent.  As  one  reads  this 
opinion  it  is  difficult  to  realize  that  any  other  view  ever 
could  have  been  taken.  We  have  followed  these  various 
judges  in  the  different  cases  only  to  find  that  the  decision 
finally  arrived  at  by  the  New  York  courts  is  the  true  one, 
and  that  the  reasons  given  by  those  who  had  held  otherwise 
were  not  valid.  At  the  outset  attempts  were  made  to  aid 
dramatic  piracy  by  relying  on  the  English  authorities.  But 
as  we  have  seen,  the  "  authority  "  of  the  English  cases  was 
very  weak,  and  even  that  really  was  in  favor  of  the  author's 
right.  Next,  the  courts  tried  to  give  to  memory  a  place  it 
could  not  properly  claim.  All  the  courts  agree  that  a  play 
cannot  lawfully  be  produced  which  has  been  taken  down 
by  a  short-hand  writer  from  the  lips  of  the  actors  during  a 
public  performance.  Now,  what  difference  is  there  between 
taking  down  a  play  by  a  stenographer,  who  will  write  it  out 
afterwards,  and  committing  it  to  memory  and  then  reducing 
it  to  writing  ?  Both  are  mental  efforts.  The  result  arrived 
&t  is  the  same,  the  method  alone  is  different.  In  this  regard 
the  result,  the  end,  is  the  vital  thing.  I  find  no  fault  with 
the  memory  of  the  pirate,  but  with  the  use  he  makes  of  it 
in  depriving  the  owner  of  his  property.  Again,  we  find  the 
courts  saying  the  only  way  the  author  can  protect  himself 
is  by  notice.  That  excuse  Judge  Drummond  brushed  away. 
It  is  unfortunate  the  question  of  representation  and  publi- 
cation has  not  received  a  judicial  interpretation  at  the  hands 
of  the  United  States  Supreme  Court ;  but  with  the  light  we 
l^ve  we  can  safely  say  representation  is  not  publication. 
It  is  absurd  to  say  that  the  beneficial  use  which  a  man 
^^es  of  his  own  property  shall  deprive  him  of  it.     Thus 
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stands  the  case  in  logic  and  in  law.  Now  for  the  statute. 
With  this  comes  the  practical  part  of  our  discussion.  Who 
is  entitled  to  dramatic  copyright?  What  is  a  dramatic 
composition?  How  can  the  copyright  be  obtained?  The 
Revised  Statutes  of  the  United  States,*  say  that  "  any  citi- 
zen of  the  United  States,  or  resident  therein,  who  shall  be 
the  author,  inventor,  designer,  or  proprietor  of  any  book, 
map,  chart,  dramatic  or  musical  composition,  engraving, 
cut,  print,  or  photograph  or  negative  thereof,  or  of  a  paint- 
ing, drawing,  chromo,  statue,  statuary,  and  of  models  or 
designs  intended  to  be  perfected  as  works  of  the  fine  arts, 
and  the  executors,  administrators,  or  assigns  of  any  such 
person  shall,  upon  complying  with  the  provisions  of  this 
chapter,  have  the  sole  liberty  of  printing,  reprinting,  pub- 
lishing, completing,  copying,  executing,  finishing,  and  vend- 
ing the  same ;  and,  in  the  case  of  a  dramatic  composition,  of 
publicly  performing  or  representing  it,  or  causing  it  to  be 
performed  or  represented  by  others.  And  authors  may 
reserve  the  right  to  dramatize  or  translate  their  own  works." 

The  statute  is  broad.  The  word  "  resident,"  therein,  has 
received  judicial  interpretation  more  than  once.  It  has 
been  held  that  "  resident "  means  "  permanent  inhabitant." 
This  was  laid  down  by  Judge  Bell  in  the  Circuit  Court 
of  the  United  States,  New  York  District.*  In  that  case, 
Capt.  Marryatt  (through  whom  the  complainant  claimed  the 
copyright  title),  while  travelling  through  this  country,  visited 
Philadelphia,  and  there  filed  his  declaration  of  his  intention 
to  become  a  citizen  of  the  United  States.  It  also  appeared 
that  while  in  this  country  Capt.  Marryatt  spoke  of  himself 
as  a  British  citizen,  and  during  the  trouble  in  Canada  offered 
his  services  as  a  British  officer.  Judge  Bell  held  that  the 
mere  filing  of  his  declaration  would  not  overcome  the  above 
circumstances. 

But  in  Boucicault  v.  Wood,^  when  the  plaintiff  came  to 
this  country  in  1853,  and  stayed  here,  pursuing  his  profes- 
sion as  an  actor  and  author  until  1861,  and  afterwards 
returned  to  England,  Judge  Drummond  said,  that  if,  at  the 

'  Sect  4952.  '  56  Niles  Reg.  262.  3  2  Biss.  39. 
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time  of  filing  the  title,  hif  had  his  abode  in  this  country, 
with  the  intention  of  remaining  permanently,  he  was  a  resi- 
dent within  the  meaning  of  the  law,  even  though  he  afterwards 
changed  his  mind  and  returned  to  England.  If,  however,  he 
was  a  sojourner,  a  transient  person,  or  at  the  time  of  the 
filing  of  the  title  had  the  intention  to  return  to  England,  he 
was  not  entitled  to  the  protection  of  the  law.  The  two 
cases  are  reconcilable.  As  regards  the  scope  of  the  word 
"resident,"  the  language  of  Judge  Drummond  is  adequate, 
his  definition  being  broad  enough  to  cover  any  case  that 
may  arise.  On  this  point  there  is  little  danger  of  dispute. 
Still  less  is  there  in  regard  to  what  dramatic  compositions 
may  be  copyrighted.  It  is  plain  that  a  play  immoral  in  its 
nature,  is  not  a  proper  subject  for  copyright.' 

There  has  been  some  discussion  as  to  the  extent  that 
stage  directions  become  part  of  the  copyright.  In  Mar- 
tinette  v.  Maguire,'  a  motion  was  made  for  a  temporary 
injunction  to  restrain  defendants  from  performing  a  play 
named  the  "  Black  Crook,''  as  infringing  the  plaintiff's  piece 
called  the  "  Black  Rook."  The  respondent  filed  a  cross-bill, 
alleging  that  he  had  a  copyright  in  the  "  Black  Crook,''  and 
that  "Black  Rook"  was  simply  a  colorable  imitation.  The 
court,  after  denying  Martinette's  motion,  on  various  grounds, 
decided  also  against  Maguire,  on  the  ground  that  the  piece 
was  not  a  dramatic  composition  such  as  is  covered  by  the 
statute.  The  court  held  the  play  to  be  merely  a  "  spectacle," 
and  expressed  this  view  of  it:  "The  principal  part  and 
attraction  of  the  spectacle  seems  to  be  the  exhibition  of 
women  in  novel  dress,  or  undress,  or  in  striking  attitudes  or 
action.  The  closing  scene  is  called  '  Paradise,'  and  consists, 
as  one  witness  expresses  it,  '  of  women  lying  around  loose,' 
a  sort  of  Mohammedan  paradise,  I  take  it,  with  imitation 
grottos  and  earthly  houris.  To  call  such  a  spectacle  a 
'dramatic  composition'  is  an  abuse  of  language."  Had  the 
learned  judge  himself  seen  the  "  Black  Crook,"  he  might 
We  arrived  at  a  different  conclusion.  The  piece  contained 
directions  as  to  acting  and  scenery,  and  stage  effects ;  and 

'  Martinette  v,  Maguire,  1  Abb.  Pr.  562.  "  Supra, 
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if  Stage  directions  and  tableaux  sure  subjects  of  copyright,  a 
whole  play  composed  of  such  directions  would  be.  The 
more,  the  merrier.  A  pantomime  ought  to  be  the  subject 
of  copyright.  Mere  vocal  utterances  ought  not  to  be  the 
sine  qua  nan  of  a  dramatic  composition:  and  later  de- 
cisions turn  that  way.  In  Daley  v.  Palmer,*  there  was  an 
application  for  a  provisional  injunction  to  restrain  the 
defendants  from  the  public  performance  and  representation 
of  a  scene  called  the  ''  Railroad  scene,"  in  a  play  named 
"After  Dark."  The  plaintiff,  previous  to  August  i,  1867, 
composed  and  wrote  a  dramatic  composition  called  "  Under 
the  Gaslight,"  and  took  out  a  copyright.  One  of  the  chief 
points  of  popularity  about  the  play  was  the  "  Railroad 
scene,"  so  called,  in  which  one  of  the  characters  is  repre- 
sented as  secured  by  another  and  laid  helpless  upon  the  rails 
of  a  railroad  track,  in  such  manner  and  with  presumed 
intent  that  the  train  shall  run  down  upon  him  and  kill  him. 
And  just  as  this  is  about  to  take  place,  one  of  the  characters 
rushes  upon  the  scene  and  snatches  the  victim  from  danger, 
while  the  train  rushes  over  the  spot.  Boucicault  prepared  a 
play,  evidently  borrowed  from  this  piece,  which  he  named 
"After  Dark,"  in  one  scene  of  which,  as  in  "Under  the 
Gaslight,"  one  of  the  characters  is  fastened  to  the  railroad 
track,  the  train  is  seen  to  approach,  the  victim  is  rescued, 
etc.,  etc.  The  two  scenes  were  alike  save  in  some  minute 
situations.  The  charm  of  the  scene  consisted  in  the  actions, 
the  scenery,  the  lights,  the  stage  effects.  The  vocal  utter- 
ances had  little  to  do  with  the  success  of  the  scene,  which 
was  accomplished  by  stage  directions.  An  injunction  issued 
restraining  the  defendants  from  using  the  "  Railroad  scene," 
and  in  the  course  of  the  opinion  Judge  Blatchford  remarked 
that  a  written  work,  consisting  wholly  of  directions,  set  in 
order  for  conveying  the  ideas  of  the  author  on  a  stage  or 
public  place,  by  means  of  characters  who  represent  the 
narrative  wholly  by  action,  is  as  much  a  dramatic  composi- 
tion, designed  or  suited  for  public  representation,  as  if 
language  or  dialogue  were  used  to   convey  some   of  the 

«  6  Blatchf.  257. 
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ideas.  This  is  common  sense.  Leaving  out  the  question  of 
immorality,  it  would  seem  as  if  a  spectacular  drama  like  the 
"Black  Crook  "  should  be  the  subject  of  copyright. 

The  statute  is  particular  as  to  how  copyright  is  to  be  ob- 
tained, but  is  also  plain.  Yet  so  varying  are  the  opinions 
expressed  regarding  the  manner  of  obtaining  it,  that  it  is  a 
question  whether  the  statute,  so  far  as  it  affects  dramatic 
compositions,  is  of  advantage. 

Sect.  4956.  "  No  person  shall  be  entitled  to  a  copyright 
unless  he  shall,  before  publication,  deliver  at  the  office  of 
the  librarian  of  Congress,  or  deposit  in  the  mail,  addressed  to 
the  librarian  of  Congpress  at  Washington,  District  of  Colum- 
bia, a  printed  copy  of  the  title  of  the  book  or  other  article, 
or  a  description  of  the  painting,  drawing,  chromo,  statue, 
statuary,  or  a  model  or  design  for  a  work  of  the  fine  arts  for 
which  he  desires  a  copyright ;  nor  unless  he  shall  also,  within 
ten  days  from  the  publication  thereof,  deliver  at  the  office  of 
the  librarian  of  Congress,  or  deposit  in  the  mail,  addressed 
to  the  librarian   of  Congress  at  Washington,  District   of 
Columbia,  two  copies  of  such  copyright  book  or  other  arti- 
cle, or  in  case  of  a  painting,  drawing,  statue,  statuary,  model, 
or  design  for  a  work  of  the  fine  art's,  a  photograph  of  the 
same." 

What  can  be  more  explicit  ?    Two  things  are  necessary : 
First,  the  recording  of  the  printed  title;  second,  the  deposit 
of  the  two  copies.    These  two  must  concur.     The  words  of 
the  statute  admit  of  no  doubt.     "  Nor  unless  he  shall  also, 
within  ten  days  from  the  publication  thereof,  deliver  at  the 
office  of  the  librarian,"  etc.     The   recording  of  the   title- 
page  is  the  foundation  for  the  copyright,  which  is  consum- 
mated by  filing  the  copies.     These  need  not  be  printed,  it  is 
true.     Nevertheless  it  is  a  hardship  for  the  author  who  does 
not  print  his  play,  to  be  obliged  to  deposit  written  copies  of 
it    Besides,  it  is  the  custom,  in  order  to  prevent  piracy,  to 
have  the  parts  of  each  actor,  with  the  respective  cues,  written 
out  and  given  to  the   player,  who  cannot  thus  steal   the 
whole  work.     Again,  most  managers  and  authors  are  averse 
to  filing  copies  open  to  the  inspection  of  others.     Still,  in 
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order  to  avail  oneself  of  the  benefits  of  the  statute,  he  must 
comply  with  all  its  requirements.  But  the  librarian  at 
Washington  seems  to  think  differently.  He  has  printed 
this  circular,  which  he  sends  in  answer  to  inquiries  regarding^ 
the  steps  to  be  taken  to  secure  dramatic  copyright:  — 

"  Librarian  of  Congress,  Copyright  Office. 
Librarian  of  Congress,  United  States  of  America, 

Washington, ,  187 — . 

Sir  :  In  reply  to  your  communication  of  the ,  I  have 

to  advise  that  in   the  case  of  dramatic   compositions  not 

intended  for  publication,  no  requirements  of  either  written 

or  printed  copies  for  deposit  in  this  office  is  made,  such 

dramas  being  provided  for  under  sect.  4966  of  the  Copyright 

Law.  Very  respectfully, 

A.  R.  Spofford, 

Librarian  of  Congress." 

Let  us  see  what  this  section  is :  "  Sect.  4966.  Any  person 
publicly  performing  or  representing  any  dramatic  composi- 
tion for  which  a  copyright  has  been  obtained,  without  the 
consent  of  the  proprietor  thereof,  or  his  heirs  or  assigns, 
shall  be  liable  for  damages  therefor,  such  damages  in  all 
cases  to  be  assessed  at  such  sum,  not  less  than  one  hundred 
dollars  for  the  first,  and  fifty  dollars  for  every  subsequent 
performance,  as  to  the  court  shall  appear  to  be  just." 

Now,  the  words  of  the  statute  are,  *^for  which  a  copyright 
has  been  obtained'^  The  librarian,  therefore,  begs  the  ques- 
tion. The  copyright  cannot  be  obtained  without  the  filing 
of  the  copies.  And,  therefore,  sect.  4966  can  have  no  bear- 
ing where  no  copyright  has  been  obtained,  where  no  copies 
have  been  filed.  Does  he  mean  to  say  that  filing  the  printed 
title-page  confers  the  copyright?  If  the  letter  means  any- 
thing, it  means  that.  And  if  it  means  that,  then  the  libra- 
rian is  wrong.  If  he  means  the  common  law  sufficiently 
protects  the  author,  he  is  right.  But,  evidently,  he  does  not 
mean  that.  There  are  some  decisions  which  point  that  way, 
it  is  true,'  but  all  the  later  authorities  are  against  the  libra- 

^  Boucicault  v.  Wood,  2  Bias.  34. 
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riao.'  Boucicault  v.  Hart  is  generally  considered  the  lead- 
ing case  on  the  subject,  and  as  settling  the  law.  The  bill 
alleged  that  Boucicault,  citizen  of  the  United  States  and 
resident  of  the  State  of  New  York,  before  October  26,  1874, 
composed  and  wrote  a  dramatic  composition  called  the 
"Shaughran,"  of  which  he  was  sole  proprietor,  and  that, 
October  26,  1874,  he  mailed  to  the  librarian  of  Congress  a 
printed  copy  of  the  title-page,  and  that  he  had  complied  in 
all  respects  with  all  the  provisions  of  the  Revised  Statutes 
of  the  United  States  as  to  copyright.  But  it  was  also  stated 
that  said  Boucicault  had  never  printed  said  play  for  circula- 
tion, or  publication,  or  sale,  the  play  being  still  in  manu- 
script and  never  having  been  published,  circulated,  or  sold, 
copied,  or  used  in  any  manner  with  the  permission  of  said 
Boucicault,  except  its  performance,  November  24,  1874,  at 
Wallack's  Theatre,  at  the  license  and  for  th^  benefit  of  said 
Boucicault.  The  bill  charged  the  surreptitious  possession 
of  the  copy  of  the  manuscript  by  the  defendant,  the  use  of 
the  same  in  a  play  called  ''  Skibbeah,"  which  was  being  pre- 
sented at  the  Theatre  Comique,  at  the  time  of  the  filing  of 
the  bill,  dnd  had  been  presented  since  January  26,  1875. 
The  complainant  asked  for  an  injunction  restraining  the  de- 
fendant from  performing  and  representing  the  play,  or  from 
printing  or  publishing  any  copy  of  it,  and  for  other  relief. 
The  defendant  demurred,  on  various  grounds.  Among  them 
the  following  alone  concern  us:  Firsts  the  public  perform- 
ance of  the  "Shaughran"  upon  the  stage  of  a  theatre; 
second^  that  it  nowhere  appeared  that  two  copies  of  said 
drama  were  filed  in  the  ofHce  of  the  librarian,  etc. ;  third 
that  the  complainant  had  not  complied  with  the  requirements 
of  the  statute.  The  complainant  rested  his  case  on  the 
statute,  and  did  not  rely  on  his  common-law  rights.  Of 
course  the  rights  of  the  complainant,  if  any  he  had,  were 
conferred  by  the  Constitution  and  the  statutes  of  the  United 
States,  with  due  regard  to  a  compliance  therewith,  and  per- 
formance of  all  the  restrictions  and  conditions  therein  im- 

'  Boncicaalt  v.  Hart,  13  Blatchf.  47 ;  Carillo  v.  Shook,  22  Int  Rev.  Rec. 
52  (1876) ;  Benn  et  al.  v,  Leclerq  et  aU,  18  Int  Rev.  Rec.  94  (1873). 
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posed.  The  court  ruled  that  the  mere  depositing  of  the  title 
did  not  entitle  the  complainant  to  a  copyright ;  that  all  the 
requirements  of  the  statute  must  be  complied  with ;  that  the 
common  law  afforded  the  complainant  ample  protection 
against  the  performance  of  the  play,  but  that  right  could 
not  be  invoked  in  a  United  States  court,  unless  the  differ- 
ence of  the  citizenship  of  the  parties  gave  jurisdiction  ;  that 
those  portions  of  the  bill  which  related  to  the  violation  of 
sect.  4967  were  well  laid,  and  could  be  maintained.  That 
section  is  as  follows :  — 

"  Every  person  who  shall  print  or  publish  any  manuscript 
whatever,  without  the  consent  of  the  author  or  proprietor 
first  obtained,  if  such  author  or  proprietor  is  a  citizen  of  the 
United  States,  or  resident  therein,  shall  be  liable  to  the 
author  or  proprietor  for  all  damages  occasioned  by  such 
injury." 

This  statute,  of  course,  relates  solely  to  printing  or  publish- 
ing. It  has  no  reference  to  the  performance.  The  result  of 
this  case  is,  therefore,  that  in  order  to  entitle  one  to  the  pro- 
tection of  the  copyright  statute,  all  the  requirements  of  the 
law  must  be  complied  with  as  a  condition  precedent  to  the 
plaintiff's  right  thereunder.  Boucicault  v.  Wood,*  is  some- 
times cited  as  an  authority  that  recording  the  title  confers 
copyright.  But  the  case  is  not  so  strong  as  that.  The 
court  merely  ruled  that,  since  the  statute,  August  18,  1856, 
was  to  be  construed  in  connection  with  the  act  of  183 1,  to 
which  it  was  supplemental,  and  as  the  act  of  1831  gave  a 
right  to  maintain  an  action  against  any  one  after  the  record- 
ing of  the  title,  so,  under  the  statute  of  1856,  an  action 
could  be  maintained  for  a  performance  after  recording  of 
the  title.  But  it  is  very  doubtful  if  the  act  of  183 1  gave  that 
right.  The  better  opinion  is  that  it  did  not.  And  now  the 
question  may  well  be  asked,  of  what  use  is  the  copyright 
statute  to  the  author  of  a  play  ?  The  writer  thinks  it  is  of 
very  little  value.  In  order  to  receive  its  protection  the 
author  must  file  his  copies  with  the  librarian.  That  gives 
his   rivals  the   opportunity  to    borrow   from  the  text,    or 

<  2  Biss.  34  (1867). 
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appropriate  ideas.  Whereas,  if  it  be  true,  as  the  later 
decisions  declare,  that  representation  is  not  publication, 
then  the  author's  common-law  rights  are  strong  enough  to 
protect  him.  The  copyright  of  dramatic  compositions  is 
hardly  a  valuable  right.  The  common  law  afibrds  greater 
protection  than  the  statute.  Those  rights  are  well  stated  in 
Roberts  v.  Myers.'  While  the  court  cited  no  authority, 
Judge  Sprague  showed  great  wisdom  in  the  arguments  with 
which  he  supported  his  decision  in  favor  of  honesty  and  fair 
dealing.'  In  this  case  the  complainant  was  the  assignee  of 
Boucicault,  who  took  out  a  copyright  on  the  play,  "  Octo- 
roon," December  12,  1859.  A  motion  for  a  preliminary 
injunction  to  prevent  the  acting  of  said  drama,  was  made  by 
the  complainant.  The  defendant  resisted  the  motion  on 
two  grounds :  First,  the  validity  of  the  copyright ;  second^ 
the  sufficiency  of  the  assignment.  The  defendant  claimed 
that  the  drama  had  been-  performed  at  the  Winter  Garden 
Theatre,  in  New  York,  on  the  6th  of  December,  1859,  and 
several  other  days  previous  to  the  12th,  and  that  Boucicault 
was  thus  precluded  from  taking  out  a  copyright.  This 
objection  was  rapidly  disposed  of.  Judge  Sprague  said  he 
had  no  occasion  to  consider  whether  a  previous  publication, 
on  the  6th  of  December,  would  have  precluded  the  author 
from  taking  out  a  copyright  under  the  statute  of  1831, 
because  acting  or  representation  is  not  publication.  It  had 
been  so  decided  in  England,  both  upon  the  question  of 
infringement  and  upon  the  question  of  dedication  to  the 
public.  And  the  statute  of  1856,3  substantially  incorpo- 
rated in  the  Revised  Statutes,  assumed  that  representa- 
tion is  not  publication,  for  that  act  was  passed  to  give  to  the 
authors  of  dramatic  compositions  the  exclusive  right  of 
acting  and  representing,  which  they  did  not  enjoy  under 
previous  statutes.  The  prior  acts  secured  to  them  the 
exclusive  right  of  printing  and  publishing ;  and  it  was  only 
because  publication  did  not  embrace  acting  or  representa- 
tion, that  the  statute  of  1856  was  passed,  superadding  that 
exclusive  right  to  those  previously  enjoyed.     As  to   the 

*  Anti,  p.  18.  ■  23  Law  Rep.  396.  3  Chap.  169. 
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objection  that  no  copy  of  the  book  was  ever  deposited  in 
the  clerk's  office,  the  judge  said  the  statute  required  that 
such  copy  shall  be  deposited  within  three  months  after 
publication.  That  time  had  not  arrived,  for  there  had  been 
no  publication.  The  objection  that  the  drama  was  never 
printed  was  easily  disposed  of,  for  a  book  may  exist  without 
printing.  The  injunction  was  granted.  It  will  be  noticed 
that  the  first  point  decided  by  Judge  Sprague  came  up  in 
Keene  v.  Kimball,'  and  that  Judge  Hoar  said,  even  in  that 
case,  that  "  the  representation  of  a  dramatic  work  upon  the 
stage  is  not  a  publication  which  will  deprive  the  author  or 
his  assignee  of  this  right  of  property."  When  doctors  agree 
we  may  take  the  point  to  be  settled.  It  will  also  be  noted 
that  the  court  rightly  interprets  the  tendency  of  the  English 
decisions,  that  representation  is  not  publication.  Further- 
more, the  court  ruled  that  a  copy  of  the  book  must  be 
deposited.  This  is  in  exact  accordance  with  the  later 
decisions  in  New  York.  It  may  well  be  claimed  for  Judge 
Sprague  that  he  anticipated  all  other  courts  in  his  desire  to 
protect  the  rights  of  the  dramatists.  And  he  so  ruled  in  a 
district  where  the  State  courts  were  manifestly  ruling  the 
other  way. 

As  representation  is  not  publication,  and  as  merely  filing 
the  title-page  does  not  confer  copyright,  the  statute  is  of 
little  value ;  and  that  the  common  law  in  this,  as  in  many 
other  cases,  affords  ample  protection,  I  close  by  quoting 
from  Mr.  Drone's  admirable  work : *  "To  acquire  under  the 
statute  the  exclusive  right  to  perform  a  play  in  public,  the 
owner  must  first  publish  and  copyright  it  as  a  literary  compo- 
sition. Copyright  in  a  dramatic  composition  carries  with  it 
playwright.  Both  rights  begin  with  publicatidn  in  print,  and 
continue  for  the  same  time.  Neither  is  affected  by  public 
performance  of  the  play  before  its  publication  in  print." 

£.  B.  Callendsr. 
Boston,  Mass. 

^  i6  Gray,  545.  '  Drone  on  Copyright,  616. 
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It  is  a  part  of  the  great  law  of  compensation  which  rules 
everywhere,  that  the  haze  which  distance  of  time  throws 
over  facts  of  the  long  past  also  rectifies  the  judicial  vision  by 
which  they  are  interpreted,  and  mellows  the  harsh  and  rasp- 
ing asperities  which  cling  to  them  at  the  instant  of  their 
occurrence.  Especially  is  this  true  with  regard  to  ques- 
tions the  solution  of  which  affects  large  bodies  of  men 
whose  views  are  distorted  with  the  bias  of  national  pride 
and. interest,  and  whose  judgment  is  warped  by  the  infer- 
ence drawn  from  a  ooe-sided  glance  at  a  many-sided  induc- 
tion of  facts.  Nowhere  is  time  a  more  important  factor  than 
in  eliminating  from  the  pages  of  history  the  sic  volo  sicjubes 
spirit  engendered  in  the  heat  of  armed  conflict,  and  too 
often  exhibited  by  the  dominant  party  in  dealing  with  prob- 
lems which  call  for  the  severest  impassiveness  of  statesman- 
ship in  their  consideration.  An  impartial  judgment  can 
hardly  be  expected  at  the  hands  of  a  generation  which  has 
witnessed  at  once  the  activities  of  both  parties  and  judges. 
It  is  vain  to  appeal  to  the  bar  of  public  opinion,  when  that 
tribunal  is  blinded  with  the  cancer  of  an  internecine  war ; 
and  the  oracles  of  the  law  must  remain  dumb  until  the 
smoke  of  battle  shall  have  cleared  away,  if  their  utter- 
ances are  to  bear  aught  of  value  to  posterity.  At  such 
times  the  scales  of  justice  never  swing  from  an  even  beam  ; 
the  weighty  breath  of  popular  feeling  is  turned  upon  one 
side  or  the  other,  and  the  glare  of  public  indignation  lights 
the  eyes  even  of  a  blinded  goddess. 

Prominent  among  those  questions  the  solution  of  which 
^  been,  for  the  time  being,  highly  unsatisfactory  to  the 
niass  of  the  American  people,  was  that  of  the  seizure  of  the 
insurgent  commissioners  —  Mason  and  Slidell — in  1861,  by 
an  officer  of  our  navy,  on  a  British  ship  navigating  the  high 
vou  vin.  NO.  I  3 
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seas,  their  subsequent  incarceration^  in  a  Northern  fortress, 
and  their  final  release  and  restoration  to  the  flag  from  under 
whose  protection  they  were  taken,  upon  the  peremptory  de- 
mand of  the  British  government.  The  popular  resentment 
at  such  disposition  of  the  captives  was  speedily  stifled  by  the 
stirring  events  of  that  day,  but  even  now  there  is  a  wide- 
spread and  deeply  seated  opinion  that  their  release  was 
eflected  by  threats  of  force  on  the  part  of  Great  Britain,  and 
by  a  correlative  inability  to  resist  it  on  our  part ;  that  this 
result  was  reached  quite  apart  from  its  abstract  justice  or 
injustice  and  from  the  law  of  nations  applicable  to  it,  and 
that  the  American  government  was  driven  by  sheer  stress  of 
circumstances  to  be  recusant  to  its  traditional  policy  of 
standing  by  and  defending  its  convictions  of  right  and  duty. 
Twenty  years  has  placed  us  in  a  position  to  judge  the  valid- 
ity of  this  opinion  with  some  degree  of  accuracy,  and  cir- 
cumstances aid  us  in  reaching  a  correct  conclusion.  The 
war  then  flagrant  and  its  incidents  have  passed  into  history, 
the  animosities  created  and  nurtured  by  it  are  largely  for- 
gotten ;  no  divided  nationality  now  calls  for  a  division  of 
opinion  on  this  side  the  water,  and  the  immediate  actors 
in  this  particular  episode  of  the  great  drama  have  all  passed 
away.  The  captor  and  the  captives ;  the  premier  who  de- 
manded the  release,  and  the  one  by  whom  it  was  accorded  ; 
the  naval  officer  who,  on  the  quarter-deck  of  his  ship,  under- 
took to  decide  for  himself  the  nicest  questions  of  inter- 
national law,  thereby  committing  his  government  to  a 
momentous  responsibility;  the  adroit  politicians  who  bore 
the  commission  of  the  insurgent  government ;  the  veteran 
British  statesman  who  was  charged  with  the  unwelcome 
duty  of  rudely  awakening  a  credulous  people  of  kindred 
race  with  himself  from  their  brief  dream  of  triumph,  and 
the  astute  American  secretary  upon  whom  was  devolved  the 
still  more  irksome  task  of  demolishing  the  popular  idol  of 
the  hour — all  are  gone  from  the  field  of  human  activity, 
and  we  can  now  look  at  the  facts  stripped  of  the  personality 
of  their  surroundings.  We  propose  in  this  paper  to  con- 
sider briefly  whether  the  popular  idea,  the  verdict  of  the 
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average  common  sense  of  the  people  —  that  which  Guizot 
h^s  so  finely  called  "the  genius  of  humanity" — in  regard 
to  this  question,  as  it  was  and  is  viewed  in  our  own  country, 
is  right  or  wrong ;  whether  the  commissioners  were  released 
in  answer  to  the  growl  of  the  British  lion,  or  in  obedience  to 
a  rccogmzed  rule  of  international  law. 

A  meagre  statement  of  facts  will  put  the  reader  in  pos- 
s^ion  of  the  data  on  which  our  conclusion  must  rest. 

In  the  early  autumn  of  1861,  James  Murray  Mason  and 
John  Slidell  were  accredited  by  the  commission  of  the  in- 
surgent executive  to  the  courts  of  St.  James  and  Versailles, 
respectively.    Their  mission  was  primarily  to  secure  the 
recognition  of  the  Southern  Confederacy  by  the  two  powers 
of  western  Europe,  and,  failing  in  this,  to  otherwise  promote 
the  interest  of  their  cause  abroad.    The  importance  attached 
to  their  errand  was  justified  both  by  the  imminence  of  its 
success  and  by  the  reputation  of  the  commissioners  them- 
selves.   Both  were  ripe  statesmen  of  great  experience  in 
affairs,  and  endowed  with  the  tact  essential  to  successful 
diplomacy.     The   former  was  known  to  the  world  as  the 
chief  author  of  the  fugitive  slave  law,  and  the  latter  as  our 
minister  to  Central  America  when  that  region  was  the  favor- 
ite stamping-ground  of  the  filibustering  heroes  of  the  ante" 
bellum  days. 

The  commissioners  with  their  attaches  having  embarked 
at  Charleston  on  the  steamer  Theodora,  the  latter,  on  the 
dark  and  rainy  night  of  October  11,  1861,  eluded  the 
national  ships  blockading  that  port,  and  got  to  sea.  Touch- 
ing at  Nassau,  the  little  craft  kept  on  her  way,  and  on  Octo- 
ber i6th  reached  Cardenas,  where  the  party  landed  and  pro- 
ceeded to  Havana.  They  remained  there  until  November 
7th,  —  the  subjects  of  much  unofficial  courtesy  at  the  hands 
of  the  British  Legation,  —  when  they  embarked  on  the  Eng- 
lish mail  steamship  Trent  for  St.  Thomas,  where  they  were 
to  find  further  means  of  transport  to  Europe.  Meanwhile 
Captain  Charles  Wilkes^  commanding  the  United  States 
sloop  of  war  San  Jacinto,  learned  through  the  newspapers, 
at  Cienfuegos,  of  the  presence  of  the  Theodora  and  her  dis- 
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tinguished  passengers  in  Cuban  waters,  and  resolved  to 
attempt  her  capture.  He  reached  Havana,  however,  after 
her  departure  on  her  return  trip  to  Charleston;  but  ascertain- 
ing the  contemplated  passage  of  the  commissioners  on  the 
Trent,  he  formed  the  plan  of  intercepting  the  latter  on  her 
route  and  taking  the  insurgents  and  their  dispatches  from 
her  as  being  contraband  of  war.  Having  satisfied  himself 
from  such  authorities  as  were  at  hand  that  such  a  course 
would  not  be  obnoxious  to  any  inhibition  of  the  law  of 
nations.  Captain  Wilkes  sailed  from  Havana  on  November 
2d,  and  after^faiiing  to  find  the  Powhattan  at  Key  West  to 
act  in  concert  with  her  in  this  enterprise,  the  San  Jacinto 
cruised  in  the  old  Bahama  Channel  to  the  north  and  east  of 
Cuba.  About  three  leagues  from  the  light-house  of  Paradon 
La  Grande  this  channel  is  only  fifteen  miles  wide,  and  here 
the  San  Jacinto  lay  off  and  on  through  the  night  of  Novem- 
ber 7th,  with  her  battery  prepared  for  action.  Captain 
Wilkes  detailed  Lieutenant  Fairfax,  the  executive  officer  of 
the  San  Jacinto,  for  the  delicate  duty  of  effecting  the  arrest 
of  the  commissioners.  His  orders  were  carefully  prescribed, 
and  a  sufficient  force  of  sailors  and  marines  was  told  off  to 
assist  himl  in*^executing  them.  He  was  instructed,  in  the 
event  of  finding  Messrs.  Mason  and  Slidell  on  board  the 
Trent,  to  bring  them,  with  their  respective  secretaries  and 
the  archives  of  their  mission,  to  the  San  Jacinto,  and  to  offer 
to  their  families,  if  with  them,  the  hospitalities  of  Captain 
Wilkes's  cabin,  should  they  elect  to  accompany  the  former 
to  the  United  States.  The  use  of  unnecessary  force  in 
making  the  arrest  was  deprecated,  and  the  hope  was  ex- 
pressed that  the  officers  and  men  charged  with  the  perform- 
ance of  this  duty  would  "conduct  themselves  with  all  the 
delicacy  and  kindness  which  become  our  naval  service." 
Near  noon  of  the  next  day,  November  8th,  the  Trent  ap- 
peared in  sight.  The  crew  of  the  San  Jacinto  was  beat  to 
quarters,  her  ports  were  opened,  and  as  the  Trent  came  with- 
in range  the  starboard  battery  was  trained  on  her,  with  the 
tompions  out  of  the  guns,  ready  for  action.  A  round  shot 
was  fired  across  the  bow  of  the  Trent,  when  the  latter  dis- 
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phycd  the  British  colors  and  stood  on  her  course.     The  San 
Jacinto  now  hoisted  the  American  ensign  and  fired  a  shell 
which  exploded  a  half  cable's  length  ahead  of  the  Trent, 
when  the  latter  hove  to  under  the  guns  of  the  American 
cruiser.    Captain  Wilkes  now  hailed  the  Trent  and  promised 
to  senda  boat,  and  the  second  cutter  was  accordingly  ordered 
*way,  carrying  Lieutenant  Fairfax,  the  boatswain,  and  assist* 
^t  engineer  of  the  San  Jacinto,  while  another  boat  was 
manned  with  a  force  of  marines,  ready  for  any  exigency. 
Lieutenant  Fairfax,  upon  reaching  the  quarter-deck  of  the 
Trent,  opened  his  business  by  asking  of  her  captain  an  in- 
spection of  his  passenger  list,  which  was  refused.     He  then 
announced  that  the  presence  of  the  commissioners  on  board 
was  suspected,  and  that  he  desired  to  ascertain  whether  the 
report  was  true  before  the  ship  could  proceed.     The  captain 
objected  to  a  search  of  his  ship  for  the  purpose  named. 
Messrs.  Mason  and  Slidell  now  came  forward  and  declared 
their  identity ;  but  when  the  object  of  the  visit  was  revealed, 
they  protested  against  their  seizure,  and  declined  to  accom* 

• 

pany  the  officer  to  his  ship  except  upon  manual  compulsion. 
This  brought  the  marines  of  the  American  vessel  to  the  deck 
of  the  Trent,  where  the  arrest  of  the  commissioners  was 
effected,  and  they,  together  with  their  effects,  were  trans* 
ferred  to  the  San  Jacinto,  but  not  until  a  considerable  degree 
of  force  had  been  used  upon  them.  The  dispatches,  how- 
ever, with  which  the  commissioners  were  said  to  be  charged 
were  not  captured,  but  found  safe  conduct  to  Europe,  if  at 
all,  by  other  hands  to  which  they  were  confided.  The  Brit- 
ish officer  in  charge  of  the  mails  on  board  the  Trent  also 
protested  in  the  name  of  his  government  against  this  invasion 
of  the  right  of  asylum  under  a  neutral  flag,  but  the  boarding 
officer  reported  that  he  "  purposely  avoided  all  official  inter- 
course with  him."  The  two  ships  now  parted  company  and 
stood  on  their  respective  courses.  The  San  Jacinto  pro- 
ceeded at  once  to  Sandy  Hook,  whence,  under  instructions 
from  the  navy  department,  she  sailed  for  Boston  harbor  and 
landed  her  prisoners  at  Fort  Warren. 
The  mercurial  spirit  of  war  time  had  so  permeated  the 
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people  of  the  North  that  they  failed  to  take  in  the  magni- 
tude of  the  issue  involved  in  this  exploit  of  a  sea  captain. 
They  neither  questioned  its  policy  nor  doubted  its  legality. 
To  them  it  was  a  matter  between  themselves  and  the  public 
enemy  alone.  It  meant  in  their  sight  only  the  capture  of 
two  mischievous  rebels,  and  the  thought  that  a  great  neutral 
power,  from  whose  protection  they  were  taken,  might  possi- 
bly deny  the  right  of  the  taking,  seems  not  to  have  occurred 
to  them.  Captain  Wilkes  became  the  hero  of  that  day  of 
hero  worship.  He  was  feted  and  feasted ;  civic  honors  were 
showered  upon  him ;  the  chief  magistrate  of  New  England's 
metropolis  welcomed  him  in  a  public  eulogy ;  a  high  judi- 
cial officer  presided  at  a  banquet  given  in  his  behalf;  the 
bookwrights  embodied  in  their  war  histories  not  only  ex- 
travagant praises  of  his  valor  in  making  the  capture,  but  also 
of  his  knowledge  of  international  law,  to  which  he  appealed 
in  justification  of  his  action.  The  secretary  of  the  navy,  in 
a  public  order,  congratulated  his  subordinate  for  the  zeal 
with  which  he  had  performed  the  service  of  the  capture^  and 
in  his  annual  report  to  the  President,  which  was  by  the  lat- 
ter transmitted  to  Congress,  he  declared  that  "  the  prompt 
and  decisive  action  of  Captain  Wilkes  on  this  occasion  mer- 
ited and  received  the  emphatic  approval  of  the  department," 
and  characterized  the  failure  to  capture  the  ship  as  well  as 
her  passengers  as  a  "too  generous  forbearance,"  which 
"  must  by  no  means  be  permitted  to  constitute  a  precedent 
hereafter."  The  popular  branch  of  Congress,  on  the  first 
day  of  the  next  session,  passed  a  resolution  to  the  effect  that 
the  thanks  of  that  body  were  due  and  tendered  to  Captain 
Wilkes,  "  for  his  brave,  adroit,  and  patriotic  conduct  in  the 
arrest  and  detention  of  the  traitors,"  while  a  member  from 
an  inland  district  moved  an  amendment  directing  a  gold 
medal  to  be  struck  in  commemoration  of  this  exploit  of 
ocean  police. 

While  the  American  officer  was  being  thus  enshrined  in 
the  popular  Valhalla  of  war  time,  a  question  of  the  possible 
outcome  of  his  action  doubtless  crossed  the  minds  of 
thoughtful  men ;  but  the  remembrance  of  the  causes  which 
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led  to  the  war  of  1812  —  the  aggressions  of  the  Leopard 
and  the  Little  Belt  —  made  them  slow  to  believe  that  Great 
Britian  was  ready  to  turn  her  back  upon  her  own  history  and 
adopt  a  policy  on  which  we  had  insisted,  and  in  vindication 
of  which  we  had  fought  her.  Her  own  precedents  being 
cited  in  the  public  prints  in  support  of  our  position,  many 
deemed  them  conclusive  in  our  favor  and  argued  thence  a 
clear  justification  of  the  capture,  not  recognizing  that,  least 
of  all  in  the  law  of  nations,  do  two  wrongs  make  a  right. 
Captain  Wilkes  himself  seems  to  have  had  some  doubt  of 
the  propriety  of  his  conduct,  for  he  said  in  a  speech  at  the 
Boston  banquet :  '*  Before  deciding  on  the  course  I  adopted,  I 
examined  the  authorities  —  Kent,  Wheaton,  and  the  rest  — 
and  satisfied  myself  that  these  '  commissioners,'  or  '  minis- 
ters/ as  they  styled  themselves,  had  no  rights  which  attach 
to  such  functionaries  when  properly  appointed  ;  and  finding 
that  I  had  a  right  to  take  written  dispatches,  I  took  it  for 
granted  that  I  had  a  right  to  take  these  *  commissioners '  as 
the  imbodintints  of  dispatches.  I  therefore  took  it  upon 
myself  to  say  to  those  gentlemen  that  they  must  produce 
their  passports  from  the  general  government,  and  as  they 
could  not  do  that  I  arrested  them." 

This  explanation  was  applauded  in  the  newspapers  as  the 
sum  of  legal  wisdom,  and  as  showing  all  the  skill  of  a  special 
pleader  in  international  law.  And  when  it  was  intimated  in 
some  English  quarters,  that  the  omission  to  bring  the  Trent 
into  port  for  adjudication  by  a  prize  court — the  usual 
inquisition  for  settling  the  relative  rights  of  the  captor  and 
the  captured  property -r  might  be  a  factor  in  the  disposition 
of  the  matter,  a  leading  journal  announced  that  the  seizure 
was  fully  authorized  in  law,  "and  inquired  if  the  crown 
lawyers  of  Great  Britain  were  so  deep  in  the  refinements  of 
«ii/nW  pleading"  as  to  claim  that  "we  must  exact  the 
whole  of  our  rights  or  none  of  them,  and  that  if  we  would  be 
forbearing  we  must  be  punished  "  for  it. 

It  was  forttmate,  indeed,  that  the  head  of  our  State  de- 
patrtment  did  not  wholly  share  in  the  popular  verdict  of  the 
sagacity  of  Captain  Wilkes's  conduct,  nor  in  the  popular 
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optimism  as  to  its  consequences.  Himself  a  prodigy  of 
parts,  he  surveyed  the  question  from  a  far  higher  plane  than 
his  compatriots  in  cabinet  or  Congress.  Accordingly,  so 
early  as  November  30,  1861,  he  assured  Mr.  Adams,  our 
minister  at  London,  in  a  dispatch  which  the  latter  was 
directed  in  his  discretion  to  read  to  the  British  premier,  that 
Captain  Wilkes  had  "acted  without  any  instructions  from 
the  government ; "  and  with  a  prescience  of  the  discussion 
which  must  follow,  the  secretary  expressed  a  "  trust  that  the 
British  government  would  consider  the  subject  in  a  friendly 
temper."  This  eminently  pacific  note  was  not  made  public 
by  the  British  foreign  office  until  after  the  final  release  of 
the  captives ;  and  as  diplomatic  courtesy  forbade  its  earlier 
publication  by  Mr.  Adams,  ignorance  of  its  contents  paved 
the  way  for  what  followed  in  the  way  of  popular  indignation 
in  England  at  what  was  there  regarded  as  an  insult  to  their 
whole  nation,  and  which,  so  far  as  appeared,  was  sanctioned 
by  our  government,  as  it  was  applauded  by  our  people. 

Meanwhile  the .  news  of  the  forcible  detention  of  the  . 
Trent  and  the  arrest  of  a  part  of  her  passengers  had  reached 
England,  and  had  there  aroused  a  great  excitement.  The 
capture  was  everywhere  denounced  as  an  outrage  on  the 
sacred  right  of  asylum,  and  the  government  was  called  on 
to  vindicate  its  traditional  reputation  of  protecting  the  privi- 
leges of  neutral  flags.  The  widespread  distress  incident  to 
the  cotton  famine  then  prevalent  in  Lancashire,  and  the  con* 
sequent  impatience  of  the  continuance  of  the  war  between 
the  States,  intensified  the  popular  resentment,  and  the  Brit- 
ish government  was  by  no  means  without  motives  of  policy, 
as  well  as  of  principle,  in  making  the  people's  cause  its  own. 
Steps  were  at  once  takbn  for  placing  the  forces  on  a  war 
footing ;  thirty  thousand  troops  were  dispatched  to  Canada, 
and  the  dockyards  were  busy  day  and  night  in  putting  a 
naval  armament  in  a  state  of  forwardness  for  actual  service. 
These  formidable  preparations  showed  the  American  people 
that  Great  Britain  Saw  in  the  situation  a  gravity  which  they 
by  no  means  attached  to  the  action  of  their  naval  officer. 
They  seemed  to  forget  that  the  placing  of  one  British 
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sentry  by  Wellington  on  the  bridge  of  Jena  was  enough  to 
deter  Blucher  from  executing  his  threat  of  blowing  up  that 
structure.  The  capture  meant  to  them  only  the  subtraction 
of  two  men  —  men  of  consequence,  indeed,  and  as  such 
capable  of  doing  much  mischief,  but  otherwise  insignificant  — 
from  the  forces  of  the  armed  enemy ;  but  the*  thought  that 
the  greatest  maritime  power  on  the  globe  should  couple  a 
pair  of  pestilent  traitors  with  the  inviolability  of  its  own 
flag  was  to  the  average  American  simply  amazing,  and  the 
imminence  of  a  rupture  of  the  peaceful  relations  which  had 
so  long  existed  between  the  two  countries  was  not  compre- 
hended by  the  mass  of  our  people,  though  clearly  foreshad- 
owed by  the  warlike  aspect  of  the  British  service,  and  not  less 
so  by  the  tone  of  the  English  press.  We  were  not,  therefore, 
prepared  to  measure  in  its  entirety  the  humiliating  outcome  of 
an  act  which  we  had  applauded  as  patriotic  and  wise,  when 
a  single  and  sharply  defined  alternative  was  presented  to 
our  government  in  the  first  official  dispatch  on  the  subject 
from  Earl  Russell  to  Lord  Lyons,  under  date  of  November 
30,  1861.  This  paper,  which  the  British  minister  was 
authorized  to  communicate  to  our  secretary  of  state,  is  a 
model  of  brevity  of  language  and  direct  approach  to  the 
matter  in  hand.  Tl;ie  subject  is  denuded  of  all  but  the  few 
facts  essential  to  the  British  view  of  it.  The  nationality  of 
the  captured  persons  is  not  named,  nor  the  errand  on  which 
they  were  sent.  The  word  "  rebel "  nowhere  appears.  The 
nghts  of  belligerents  inter  sese,  and  their  relations  to  neutral 
powers,  are  not  discussed.  All  reference  to  the  unhappy 
intestine  war  then  flagrant  in  America  seems  to  be  studi- 
ously avoided.  The  dispatch  presents  the  naked  question 
of  th^  forcible  taking  of  four  individuals  from  a  British  ship, 
pursuing  a  lawful  voyage  from  one  neutral  port  to  another, 
on  the  high  seas  and  beyond  the  municipal  jurisdiction  of 
the  captor's  sovereign,  and  the  proceeding  is  denounced  as 
"  an  act  of  violence  which  was  an  affront  to  the  British  flag, 
and  a  violation  of  international  law."  Earl  Russell  then 
goes  on  to  dictate  the  measure  of  redress  which  "alone 
could  satisfy  the  British  nation,  namely :  The  liberation  of 
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the  four  gentlemen  and  their  delivery  to  your  lordship,  in 
order  that  they  may  again  be  placed  under  British  protec- 
tion, and  a  suitable  apology  for  the  aggression  which  has 
been  committed." 

The  purport  of  this  demand  could  not  be  mistaken,  and 
degrading  as  it  then  appeared  to  our  people,  the  consequence 
of  a  non-compliance  with  it  was  set  forth  in  an  equally  re- 
lentless instruction  to  Lord  Lyons,  who  was  directed,  if  no 
answer  should  be  given  within  seven  days  from  the  time  of 
the  receipt  at  the  State  department  at  Washington  of  the 
British  ultimatum,  or  if  any  answer  should  be  given  other 
than  an  entire  acquiescence,  to  forthwith  demand  his  pass- 
ports and  repair  with  the  archives  of  his  mission  to  London, 
first  notifying  the  posture  of  affairs  to  the  vice-admiral  in 
command  of  the  British  naval  forces  in  our  coast  waters  and 
to  the  various  governors  of  the  British  dependencies  in 
America.  These  instructions  plainly  meant  war  in  the  event 
of  a  rejection  of  their  terms,  —  a  war,  moreover,  in  which 
Great  Britain  had,  at  least  in  her  material  and  industrial 
interests,  everything  to  gain,  and  America  everything  to 
lose :  to  the  former  it  meant  cotton  for  Lancashire  and  eight 
millions  of  patrons  of  English  markets ;  to  the  latter,  the 
raising  of  the  blockade,  the  transfer  of  our  armies  to  our 
northern  frontier,  the  defence  of  a  long  and  ill-fortified  coast 
line,  and  the  permanent  disseverance  of  the  Union.  And 
yet,  the  people  of  the  North,  seeing  so  far  no  reason  for  a 
reversal  of  the  popular  verdict  given  at  the  time  of  the  cap- 
ture, —  sanctioned  by  one  house  of  Congress  and  emphasized 
by  the  department  of  the  executive  by  whose  subordinate 
the  arrest  was  made,  —  that  our  position  in  the  matter  was 
altogether  right  and  the  British  view  of  it  entirely  wrong, 
were  evidently  prepared  to  accept,  very  generally,  what 
seemed  to  them  the  only  alternative  they  had,  and  to  fight 
for  what  they  conceived  to  be  a  fundamental  principle  of 
any  government,  viz. :  the  right  to  deal  as  it  will  with  its  own 
rebellious  citizens.  At  our  State  department,  however,  an 
ominous  silence  prevailed,  and  when  it  was  rumored  that  the 
administration  would  acquiesce  in  the   demand   of  Great 
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Britain,  the  story  was  vehemently  repudiated  as  degrading 
and  dishonorable  to  our  people.  In  Congress,  a  prominent 
senator— himself  a  former  candidate  for  the  presidency  — 
declared  that  "  a  more  fatal  act  could  not  mark  the  history 
of  this  country  —  an  act  that  would  surrender  at  once  to  the 
arbitrary  demand  of  Great  Britain  all  that  was  won  in  the 
Revolution,  reduce  us  to  the  position  of  a  second-rate  power, 
and  make  us  the  vassal  of  England.  *  *  *  Sir,"  said 
he,  "  I  have  seen  many  gentlemen,  and  I  have  seen  none,  — 
not  a'man  can  be  found,  who  is  in  favor  of  this  surrender ; 
for  it  would  humiliate  us  in  the  eyes  of  the  world,  irritate 
our  own  people,  and  subject  us  to  their  indignant  scorn. 
*  *  *  I  pray  that  this  administration  will  not  surrender 
our  national  honor."  The  question  as  treated  in  England 
was  said  by  him  to  be  "  out  of  the  hands  of  statesmen  and 
in  those  of  the  pettifoggers  who  are  called  the  law  officers 
of  the  crown."  And  when,  a  few  days  later,  rumor  ripened 
into  fact,  and  it  was  authoritatively  announced  by  Mr. 
Seward  that  the  four  captives  would  be  "  cheerfully  liber- 
ated," and  they  were  so  liberated,  and  replaced  by  our 
authorities  under  the  protecting  aegis  of  the  British  flag  and 
on  the  deck  of  a  British  cruiser,  the  prevalent  tone  still  up- 
held the  act  of  Captain  Wilkes,  and  the  retreat  from  our 
former  position  was  defended  chiefly  on  the  ground  of  tem- 
porary expediency.  Care  was  also  taken  in  most  public 
utterances  to  reserve  the  right  of  thereafter  contesting  the 
question,  so  as  to  preclude  any  inference  of  assent  on  our 
part  to  the  validity  of  the  British  claim.  A  member  of  the 
House  said  in  debate,  "  I  justify  the  act  as  I  understand  it  is 
justified  by  the  country.  Public  meetings  were  everywhere 
lidd ;  Captain  Wilkes  was  everywhere  received  with  acclaim 
for  the  act  he  had  done;  the  secretary  of  the  navy — one 
of  the  heads  of  the  departments  of  this  government  — 
approved  of  that  act.  I  understood  the  act  to  have  been 
approved  by  the  whole  government.  But  in  the  meantime 
a  state  of  things  had  arisen,  making  it  necessary  to  resort  to 
expediency  in  this  matter  to  save  the  country  from  being  in- 
volved in  a  war  with  Europe.     In  that  yiew,  I  would  rather 
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surrender  these  rebel  refugees  a  thousand  times  over  than  to 
have  them  the  cause  of  ^  war.  Let  England  take  them. 
*  *  *  If  they  have  to  be  surrendered,  then  let  them  be 
surrendered  under  a  protest,  while  we  shall  remember  here- 
after that  there  is  a  matter  to  be  cancelled  between  the 
British  government  and  the  United  States  of  North 
America."  Another  member,  —  an  eminent  lawyer,  —  in  the 
same  debate,  said  of  the  British  demand,  that  it  "  was  inso- 
lent in  spirit  and  thoroughly  unjust.  It  was  indeed  courte- 
ous in  language,  but  it  was  the  courtesy  of  Joab  to  Amasa, 
as  he  smote  him  in  the  fifth  rib :  'Art  thou  in  health,  my 
brother?'  That  message  of  Lord  Russell  to  Lord  Lyons 
which  could  cross  the  Atlantic,  had  not  projectile  force 
enough  to  have  passed  from  Dover  to  Calais.  *  *  *  But 
will  England  feel  herself  bound  by  the  precedent,  such  as  it 
is  ?  So  long  as  it  is  convenient,  not  a  moment  longer.  Her 
standard  of  right  has  been,  is,  and  will  be,  the  interests  of 
England.  There  is  nothing  in  the  law  of  nature  or  of 
nations  that  will  stand  in  the  way  of  her  imperious  will. 
But  the  loss  will  ultimately  be  hers.  She  is  treasuring  up  to 
herself  wrath  against  the  day  of  wrath.  She  has  excited  in 
the  hearts  of  this  people  a  deep  and  bitter  sense  of  wrong, 
of  injury  inflicted  at  a  moment  when  we  could  not  respond. 
It  is  night  with  us  now;  but  through  the  watches  of  the 
night,  even,  we  shall  be  girding  ourselves  to  strike  the  blow 
of  righteous  retribution."  Still  another  member,  in  bitter- 
ness of  spirit  at  the  thought  of  receding  from  what  he 
deemed  a  position  of  right,  repeated  the  plaintive  reply  of 
iEneas  to  Dido :  — 

"  Infandam,  regina,  jubes  renovare  dolorem : " 

and  applied  the  wail  of  the  agonized  Trojan  to  our  own  na- 
tion. "  Sir,"  said  he,  "  I  trust  in  God  that  the  time  is  not 
far  distant  when  we  shall  have  suppressed  this  rebellion,  and 
be  prepared  to  avenge  and  wipe  out  this  insult  which  we 
have  received.  *  *  *  Oh !  it  was  so  mean  and  cowardly 
for  a  nation  saying  '  father  *  and  '  mother  *  in  the  same  words 
that  we  do,  to  come  into  the  house  of  a  brother  in  the  day 
of  his  calamity.     I  cannot  away  with  it." 
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An  American  statesman,  at  that  time  the  minister  of  our 
{government  to  one  of  the  first-class  powers  of  Europe,  in 
an  official  dispatch  to  our  State  department,  advised  that 
'*men  and  money  should  be  sent  into  Ireland,  India,  and  all 
the  British  dominions,  all  over  the  world,  to  stir' up  revolt. 
Our  cause  is  just ;  and  vengeance  will  sooner  or  later  over- 
take that  perfidious  aristocracy." 

Such  were  the  utterances  of  representative  men  from  dif- 
ferent parts  of  the  North  and  West,  and  they  undoubtedly 
voiced  the  average  sentiment  of  the  people.  The  excep- 
tions, while  deprecating  the  result  reached  in  the  particular 
instance,  assented  to  it  on  the  semi-apologetic  grounds  that 
it  had  forced  Great  Britain  to  abandon  her  own  precedents 
and  follow  ours ;  that  it  would  redound  to  the  advantage  of 
neutral  rights  for  the  future ;  that  it  was  the  harbinger  of  a 
better  maritime  civilization,  and,  above  all  else,  that  in  yield- 
ing the  point  in  question  we  were  but  paying  new  deference 
to  a  principle  for  which  we  had  always  contended,  and  to 
which  we  had  now  gained  an  illustrious  convert.  Still,  the 
impression  widely  remained,  that  the  display  of  force  by 
Great  Britain  had  induced  our  government  to  immolate 
principle  on  the  altar  of  policy ;  and  if  this  impression  was 
em)neous  at  that  time,  little  or  nothing  has  been  done  to 
disabuse  the  public  mind  of  it  since.  The  English  reviews, 
indeed,  presented  their  exposition  of  the  question  in  several 
well-considered  papers.  But  our  people  were  in  no  mood  to 
hear  their  side  of  the  argument,  and  the  policy  of  our  news- 
papers was  almost  wholly  repressive  of  unpartisan  discus- 
sion of  the  subject. 

In  order  to  ascertain  whether  the  surrender  of  the  cap- 
tives was  the  sacrifice  or  the  triumph  of  a  right,  —  whether 
it  was  the  logical  result  of  a  cardinal  doctrine,  asserted  by 
us  through  all  our  former  history,  or  a  palpable  tergiversa- 
tion without  rhyme  or  reason  to  support  it  other  than  the 
bluster  from  over  the  water,  —  it  becomes  necessary  to  ex- 
amine the  case  as  presented  by  the  two  governments,  re- 
spectively.   The  British  view  we  have  already  seen  in  the 
dispatch  of  Earl  Russell  to  Lord  Lyons,  which,  although  it 
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contained  but  the  baldest  outline  of  the  matter,  still  included 
every  ingredient  essential  to  a  correct  understanding  of  the 
grounds  on  which  the  claim  of  restitution  rested.  The 
reply  of  Secretary  Seward,  addressed  to  Lord  Lyons  under 
date  of  December  26,  1861,  is  much  more  elaborate  in  its 
details,  since  the  American  government  must  assume  the 
burden  of  showing  the  circumstances  by  reason  of  which,  if 
at  all.  Captain  Wilkes  could  be  justified  in  his  extraordinary 
exercise  of  the  power  entrusted  to  him.  In  this  communica- 
tion, after  a  statement  of  the  facts  attending  the  capture, 
attention  is  called  to  the  existence  of  the  insurrection  of  the 
seceded  States,  the  belligerent  character  of  the  captives,  the 
assumed  nature  of  their  mission  abroad  and  of  the  dispatches 
with  which  they  were  supposed,  to  have  been  charged,  that 
those  dispatches  had  reached  their  destination  in  Europe 
notwithstanding  the  duress  of  their  original  bearers,  and 
that  the  two  governments  had  theretofore  agreed  upon  the 
application  to  the  existing  conflict,  upon  occasion,  of  two 
articles  included  in  the  declaration  of  the  Congress  of  Paris 
in  1856,  to  the  effect  that  enemy's  goods,  not  contraband  of 
war,  should  be  protected  by  a  neutral  flag,  and  that  neutral's 
goods,  not  contraband  of  war,  should  not  be  liable  to  seizure 
although  found  under  the  enemy's  flag.  Upon  information 
and  belief  it  is  also  alleged  that  the  British  officer  in  charge 
of  the  mails  on  the  Trent,  and  also  the  officers  and  owners 
of  the  ship  herself,  knew  both  the  character  and  the  errand 
of  the  captured  persons  before  they  embarked  %at  Havana. 
These  preliminaries  being  stated  for  the  purpose  of  showing 
that  the  Trent  was,  und^r  the  circumstances,  a  proper  sub- 
ject of  visitation  by  our  cruiser,  Mr.  Seward  makes  five  in- 
quiries to  ascertain  whether  the  proceeding  was  primarily 
authorized  by  the  law  of  nations,  and  if  so,  whether  it  was 
conducted  in  consonance  with  such  law.  Four  of  these 
queries  he  resolves  affirmatively,  and  reaches  the  following 
conclusions  in  regard  to  them,  viz. :  First,  that  the  persons 
captured  and  their  putative  dispatches  were  contraband  of 
war;  second,  that  the  Trent  being  a  merchant  ship — a 
common  carrier  for  hire  —  and  having  the  British  mails,  with 
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the  officer  in  charge  of  them,  on  board  only  under  a  contract 
with  that  government,  it  followed  from  the  contraband  char- 
acter of  a  part  of  her  lading  that  our  cruiser  had  a  clear 
right  to  stop  and  search  her ;  third,  that  the  right  of  deten- 
tion and  search  was  in  fact  exercised  in  a  proper  manner ; 
and  fourth,  that  the  suspected  presence  of  contraband  of 
war  on  board  the  Trent  having  been  verified  by  visitation, 
the  right  to  capture  the  same,  or,  indeed,  the  ship  herself 
with  her  whole  cargo,  resulted  to  the  captor. 

Thus  far  the  secretary  sanctions  the  conduct  of  our  naval 
officer  in  every  step  taken.  He  then  states  his  final  ques- 
tion, namely:  Having  established  not  only  the  right  of 
search,  but  of  capture  as  well,  was  the  latter  right  so  exer- 
cised as  to  bring  it  within  any  recognized  rule  of  interna- 
tional law  ?  He  asserts  that  the  taint  of  contraband  ex- 
tended from  the  four  prisoners,  and  their  papers  ex  hypothesis 
to  the  whole  ship  and  all  that  was  in  her,  so  as  to  work  a 
forfeiture,  and  consequent  right  of  capture,  of  the  whole. 
But  such  capture  would  involve,  as  a  test  of  its  legality, 
bringing  the  ship  into  port,  and  proceedings  before  an 
admirality  court  looking  to'  her  condemnation  and  sale  as 
prize.  The  question  then  arises.  Why  did  our  naval  officer 
stop  short  of  this  final  step,  which  would  have  furnished  the 
only  mode  of  fixing  the  status  of  the  captured  property,  as 
property s  although  it  could  have  done  nothing  towards  fixing 
the  status  of  the  captured  persons^  except  in  so  far  as  the 
character  of  the  lattciT  might  have  been  used  by  it  to  furnish 
evidence  wherewith  to  define  the  former? 

In  this  connection,  the  reasons  given  by  Captain  Wilkes 
himself  for  not  manning  the  Trent  with  a  prize  crew  and 
sending  her  into  some  American  port  for  adjudication,  are 
stated.  These  are  twofold :  First,  insufficiency  of  men ;  and, 
secondly,  the  humane  motive  of  reluctance  to  subject  all  the 
passengers  of  the  Trent  to  the  inconvenience  of  breaking  up 
their  voyage  and  to  the  loss  of  their  property,  when  the 
object  of  the  capture  was  accomplished  by  the  extraction  of 
the  four  obnoxious  individuals.  These  reasons  are  declared 
to  be  satisfactory  to  our  own  government ;  and  whether  we 
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ought  to  expect  them  to  be  so  to  that  of  Great  Britain,  de- 
pends, it  is  said,  on  whether  the  waiver  of  the  exercise  of 
the  extreme  right  of  condemnation  of  ship  and  cargo  was 
voluntary  or  involuntary  on  the  part  of  the  officers  of 
the  captured  vessel.  If  the  release  of  the  Trent  was  based 
solely  on  the  first  reason,  it  is  held  to  be  voluntary,  because 
the  scarcity  of  men  had  relation  to  the  cruiser  alone,  and 
was  a  matter  in  which  the  authorities  of  the  captured  ship 
could  have  no  volition.  But  the  first  motive  was  mixed  with 
the  second,  and  since  as  to  that^  it  was  clear  that  the  release 
was  not  at  the  instance  of  the  officers  of  the  Trent,  it  fol- 
lows —  such  is  the  argument  —  that  because  Captain  Wilkes 
saw  fit  of  his  own  accord  to  relax  the  extreme  vigor  of  a 
harsh  rule,  —  however  creditable  to  him  as  a  man  the  motive 
from  which  he  forebore  to  act,  —  a  proper  case  is  made  out 
for  reclamation  on  the  part  of  Great  Britain.  And,  while 
the  reparation  demanded  is  declared  to  be  accorded  "  cheer- 
fully," pains  are  taken  to  disavow  any  intentional  violation 
of  the  law  of  nations,  or  any  disrespect  to  a  friendly  flag  in 
the  whole  transaction  on  the  part  of  our  government  or  any 
of  its  subordinates.  It  is  asserted  rather,  that  the  error  was 
purely  technical,  arising  from  an  inadvertent  failure  to  apply 
a  rule  not  well  understood  at  best,  and  of  which  all  the  par- 
ties to  the  capture  were  at  the  time  probably  ignoranL 
Care  is  also  taken  by  the  secretary  to  insist  that  in  thus 
making  up  his  decision  adverse  to  his  own  country,  he  is 
but  following  American  precedent  and  obeying  the  plainest 
teachings  of  American  history.  Nor  does  he  fail  to  remind 
Great  Britain  that  in  thus  yielding  a  point  which  national 
pride  might  have  encouraged  us  to  maintain,  we  were  recog- 
nizing a  right  as  belonging  to  her  which  she  had  by  no 
means  conceded  to  us  in  the  past,  and  that  if  we  were  to  be 
guided  by  the  lex  fa/ionis,  or  even  by  British  example  of 
the  not  very  long  ago,  we  might  well  vouch  for  and  defend 
the  act  of  our  naval  commander. 

Thereupon  the  four  persons  were  released  from  durance 
and  placed  on  board  the  British  war  steamer  Rinaldo, 
this  disposition   of  them   placing  the  matter,  as  nearly  as 
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could  be,  in  statu  quo  ante.  They  speedily  found  their  way 
to  Europe,  where  their  brief  importance  soon  gave  place  to 
comparative  insignificance,  and  the  object  of  their  mission 
was  not  apparently  furthered  by  their  capture  and  detention. 
The  vortex  of  the  civil  war  at  once  swallowed  up  the  resent- 
ments created  by  the  surrender,  and  the  public  eye  lost 
sight  of  a  question,  the  solution  of  which  threatened  our 
national  existence.  So,  true  is  it  that  the  great  crises  of 
history  go  into  the  past  little  noted  by  the  men  of  the 
same  times. 

For  the  practical  purpose  of  the  correspondence,  i.e.,  the 
liberation  or  detention  of  the  prisoners  —  it  ended  with  Mr. 
Seward's  dispatch.  Lord  Russell,  indeed,  in  a  subsequent 
letter,  controverted  some  of  the  positions  maintained  by  the 
American  secretary,  and  dissented  from  some  of  his  con- 
clusions. But  he  did  so  only  to  negative  any  inference  of 
acquiescence  which  might  have  been  drawn  from  his  silence ; 
and  as  the  authorities  discussed  by  him  are  examined  here- 
after in  this  paper,  it  is  unnecessary  to  pursue  the  corre- 
spondence further. 

The  dispatch  of  Secretary  Seward  stated  the  American 
case  exhaustively.  Admitting  the  defeat  of  one  isolated 
measure,  it  still  claimed  the  victory  of  a  broad  and  essen- 
tially American  principle,  —  long  cherished  and  often  as- 
serted by  us,  —  and  that  in  the  exchange,  we  and  the  cause 
of  the  rights  of  neutrals  everywhere,  were  the  undoubted 
gainers. 

In  this  correspondence  the  two  governments  are  at  one 
upon  a  single  question  only,  and  the  case  cf  the  Trent,  as 
left  by  the  argument,  is  decisive  of  no  other  principle  than 
one  which,  even  then,  was  not  really  unsettled.  It  was 
agreed  on  all  sides  that  a  belligerent  person  —  whether  mili- 
tary or  civilian  —  cannot  Ibe  extracted  from  a  neutral  ship 
pursuing  a  lawful  voyage  on  the  high  seas,  whatever  the 
relation  of  such  person  to  the  captor's  sovereign  within  its  own 
exclusive  jurisdiction.  Our  government,  indeed,  asserted 
the  right  of  the  capture  per  se,  but  conceded  that  an 
inseparable  condition  must  be  annexed  to  its  exercise  in  the 
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shape  of  a  condemnation  of  the  neutral  ship  by  a  competent 
court.  Great  Britain  disputed  this  proposition,  denying  jkhe 
right  of  the  capture  in  toto,  either  with  or  without  the  con- 
demnation of  the  carrying  vessel ;  or,  in  other  words^  hold- 
ing that  there  could  be  no  forfeiture  of  the  ship,  because 
the  precedent  right  of  capture  did  not  exist.  She,  therefore, 
based  her  reclamation  on  the  void  nature  of  the  proceeding 
from  the  beginning. 

It  is  impossible  to  reconcile  these  opposite  conclusions, 
and  it  only  remains  to  see  which,  if  either,  is,  upon  the  whole, 
supported  by  the  weight  of  authority,  and  which  the  more 
nearly  coincides  with  the  line  of  policy  theretofore  avowed 
and  followed  by  the  respective  contesting  governments.  In 
the  first  place,  it  may  be  taken  for  granted  that  the  capture 
cannot  be  sustained  as  an  exercise  of  ocean  police,  such  as 
was  claimed  and  practised  by  Great  Britain  during  her  wars 
with  Bonaparte.  Mr.  Seward  disclaimed  any  such  position, 
and  our  government  had  always  denied  the  right  of  capture 
of  persons  from  neutral  ships,  for  the  purpose  of  subjecting 
such  persons  to  the  municipal  laws  of  the  captor's  sover- 
eign. Nor  yet  could  the  transaction  be  justified  on  the 
ground  that  the  captives  had  broken  the  allegiance  which 
they  owed  to  our  government,  and  this  would  be  equally 
true,  even  if  the  de  facto  government  of  the  insurgents  had 
not  been  recognized  as  entitled  to  the  rights  of  belligerents 
by  any  power.  Such  recognition  had,  in  fact,  been  granted 
by  Great  Britain  in  the  preceding  May ;  but  in  any  event,  as 
our  people  had  always,  upon  occasion,  strenuously  de- 
fended the  right  of  asylum  for  political  offenders,  we  could 
not  well  deny  the  exercise  of  that  right  under  the  protec- 
tion of  a  monarchy  of  Europe. 

Clearly,  then,  the  alleged  right  of  Captain  Wilkes  to  arrest 
the  four  individuals  must  have  pfoceeded  upon  the  theory 
that  they  were  the  representatives,  in  some  sort,  of  a  bellig- 
erent government,  and  that  their  presumptive  delinquency 
as  public,  and  not  domestic  enemies,  alone  gave  our  cruiser 
authority  to  seize  them  upon  their  voyage. 

It  is  likewise  difficult  to  see,  on  principle,  why  the  failure 
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of  our  naval  officer  to  bring  his  prize  into  port  for  adjudica- 
tion, could  have  detracted  from  any  right  we  had  in  the  mat- 
ter; and  this  necessarily  results  from  the  nugatory  character 
of  such  a  proceeding.     The  prize  court  could   only  have 
passed  upon  the  status  of  the  ship  and  her  cargo,  and  de- 
clared them  either  contraband   or  innocent.     Such  action 
would  have  been  purely  in  rem,  and  its  determination  one  way 
or  the  other  would  have  left  the  character  of  the  persons 
wholly  unaffected.     Mr.  Seward,  in  his  dispatch,  recognized 
this  difficulty,  and  at  once  admitted  that,  after  all,  the  status 
of  the  captured  persons  would  have  remained  to  be  fixed  by 
diplomatic  correspondence  or  by  the  chances  of  war,  and 
that  the  judicial  tribunal  could  have  afforded  no  remedy  as 
to  them.    But  he  argues  that  a  proper  determination  of  the 
character  of  the  res,  would  have  carried   with  it  a  moral 
weight  in  defining  that  of  the  persons  which  would  have 
been  more  or  less  decisive  in  public  estimation,  and  that,  1 

circuitous  and  unsatisfactory  as  such  a  remedy  is,  it  is  yet 
far  less  objectionable  than  to  permit  a  sea  captain  to  consti- 
tute his  quarter-deck  a  court  of  last  resort  and  himself  a 
judge,  he  being  at  the  same  time  a  most  interested  suitor, 
and  with  power  at  hand  to  execute  his  own  decrees.  To 
hazard  the  peaceful  relations  of  two  great  powers  upon  the 
contingency  of  a  judgment,  which,  if  favorable  to  us,  would 
have  been  confessedly  obiter,  can  hardly  be  called  an  evi- 
dence of  profound  statesmanship ;  nor  could  such  a  judg- 
ment be  admitted  as  the  deciding  circumstance  by  which 
the  capture  can  be  put  into  the  category  of  acts  sanctioned 
by  the  law  of  nations,  and  we  plainly  must  look  elsewhere 
for  support  for  the  American  position,  if  it  can  be  sustained 
at  all.  Equally  futile  would  be  the  claim  -^  if  it  were  made, 
as  it  was  not,  officially  —  that,  having  exercised  the  right  of 
capture  of  the  carrying  ship  as  a  preliminary  to  proceedings 
against  her  in  rem,  and  having  thus  incidentally  brought  the 
persons  captured  within  the  operation  of  our  municipal  laws, 
we  thereby  had  thq  right  to  subject  them  to  the  penalties 
denounced  by  those  laws,  and  that  when  onoe  within  our 
domestic  jurisdiction  the  responsibility  of  the  neutral,  from 
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under  whose  flag  they  were  thus  taken,  was  at  an  end.  To 
state  the  proposition  is  to  refute  it.  If  such  a  result  could 
not  be  reached  directly,  it  will  hardly  be  contended  that  a 
round-about  means  of  effecting  it  would  have  any  validity. 

The  undoubted  foundation  of  the  American  position  is  to 
be  gathered  from  the  first  question  propounded  by  Mr. 
Seward  in  his  dispatch,  viz. :  "  Were  the  persons  named  and 
their  supposed  dispatches  contraband  of  war  ?  "  This  query 
he  answered  in  the  affirmative  without  qualification,  basing 
his  conclusion  on  the  authority  of  Vattel  and  Sir  William 
Scott ;  and  Lord  Russell,  in  his  subsequent  letter  joined 
issue  with  the  secretary  on  this  proposition. 

The  contraband  character  of  the  commissioners  and  their 
dispatches,  then,  is  the  standard  by  which  the  captor's  rights 
must  be  measured,  and  if  the  seizure  cannot  be  justified  on 
that  ground,  the  American  view  of  the  question  was  clearly 
wrong  This  follows  inferentially  from  Mr.  Seward's  argu-  ' 
ment,  and  certainly  as  matter  of  international  law.  Although 
our  secretary  does  not  in  terms  cite  the  cases  passed  upon 
by  Lord  Stowell,  and  on  the  authority  of  which  he  relies,  it 
is  evident  from  the  language  used  that  he  refers  to  the  case 
of  the  Orozembo,*  decided  in  1807,  and  to  that  of  the  Caro- 
line,* decided  a  year  later.  From  the  latter  he  extracts  the 
doctrine  that  "  you  may  stop  the  embassador  of  your  enemy 
on  his  passage,"  and  that  '*  dispatches  are  not  less  clearly 
contraband,  and  the  bearers  or  carriers  who  undertake  to 
cany  them  fall  under  the  same  condemnation."  From  the 
former  he  quotes  to  the  effect  that  civil  officers  in  the 
enemy's  service  may  be  captured  in  transitu,  and  that,  on 
principle,  the  right  to  seize  the  persons  "  should  afford  equal 
ground  of  forfeiture  against  the  vessel  that  may  be  let  out 
for  a  purpose  so  intimately  connected  with  the  hostile  opera- 
tions." This  dictunty  which  appears  in  the  opinion  of  Sir 
William  Scott,  seems  to  be  quite  beside  the  question.  The 
condemnation  of  the  Orozembo  proceeded  upon  the  distinct 
ground  that  really  —  though  not  ostensibly  —  she  was  char- 
tered by  the  Dutch  government,  for  the  purpose  of  convey- 
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ing  three  officers  in  the  militafy  service  of  Holland ;  she 
therefore  fell  into  the  category  of  transport  skifs,  hired  to 
convey  soldiers^  and  it  was  held  that  the  number  so  conveyed 
was  immaterial.     As  a  transport  of  military  officers  she  was, 
of  course,  a   proper  subject  of  forfeiture,   nor  could   the 
neutrality  of  the  American   flag,  under   which  she  sailed, 
protect  her.     It  is  true  that  there  were  also  on  board  of  her 
two  civilian  officers  of  the  Dutch  government,  and  of  them 
in  the  course   of    his    opinion  the    learned    judge   said: 
''  Whether  the  principle  would  apply  to  them  alone  I  do  not 
feel  it  necessary  to  determine."     He  theil  uses,  incidentally, 
the  language  quoted  by  Mr.  Seward,  and  which,  by  itself, 
seems  to  warrant  the  inference  drawn  from  it.     But  this  dic^ 
/»w,  besides  being  obiter  and  nothing  else,  is  justified  by  the 
facts  found  in  that  case.     It  was  in  evidence  that  the  voyage 
was  really  begun  at  Rotterdam  instead  of  at  Lisbon ;  that 
the  real  port  of  destination  was  Batavia,  and  not  Macao,  as 
was  falsely  held  out  by  the  ship's  papers  ;  that  the  real  con- 
tract of  letting  was  with  the  government  of  the  enemy,  and 
that  the  service  to  be  performed  by  the  ship  was  that  of 
transporting  such  persons  as  the  Dutch  government  should 
name.    The  voyage  began  at  a  hostile  port ;  it  was  to  ter- 
minate at  a  dependency  of  the  same  enemy ;  it  was  of  a 
simulated   character,  and   no   conclusion  could  be  reached 
other  than  that  the  ship  was  let  to  the  enemy  to  do  hostile 
service.     She  was  in  the  hire  of  the  enemy  and  temporarily, 
at  least,  under  the  control  of  the  enemy,  and  bound  to  do 
the  enemy's  bidding.     This  fact,  once  found,  was  conclusive 
against  her  innocence,  and  there  is  no  occasion  to  seek  for  a 
speculative  ground  for  her  condemnation. 

These  differences  in  matters  of  substance  seem  to  distin- 
guish the  case  of  the  Orozembo  from  that  of  the  Trent,  and 
io  show  that  the  former  is  in  no  way  decisive  of  the  latter. 
It  must  be  a  strained  construction  indeed,  from  which  so 
many  divergent  circumstances  would  deduce  an  analogy  un- 
favorable to  the  notion  of  immunity  ordinarily  attached  to 
diplomatic  agents. 

We  come  now  to  the  other  adjudicated  case  relied  on  by 
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Mr.  Seward  to  support  his  conclusion  that  the  captured  per- 
sons and  their  supposed  dispatches  were  contraband  of 
war,  —  that  of  the  Caroline.  The  language  used  by  the 
secretary,  "  you  may  stop  the  embassador  of  your  enemy  on 
his  passage/'  is  that  of  Sir  William  Scott,  but  the  latter  in 
his  opinion  limits  the  operation  of  the  doctrine  by  premising 
"  that  you  may  exercise  the  right  of  war  against  them  when- 
ever the  character  of  hostility  exists."  He  then  adds  to 
Mr.  Seward's  quotation,  "  but  when  he  has  arrived,  and  has 
taken  upon  him  the  functions  of  his  office,  and  has  been 
admitted  in  his  representative  character,  he  becomes  a  sort 
of  middle  man,  entitled  to  peculiar  privileges,  as  set  apart 
for  the  protection  of  the  relations  of  amity  and  peace,  in 
maintaining  which  all  nations  are  in  some  degree  inter- 
ested." On  principle,  it  is  hard  to  see  why  the  right  to 
immunity  which  attaches  to  an  ambassador  upon  his  arrival 
at  the  seat  of  the  government  to  which  he  is  accredited,  does 
not  also  involve  the  right  to  a  like  protection  on  the  passage 
thither.  This  suggestion  seems  to  follow  from  the  very 
necessities  of  diplomatic  intercourse.  The  object  of  the 
immunity  would  be  wholly  defeated  were  a  contrary  rule  to 
prevail. 

But  Lord  Stowell,  in  striking  out  this  rule  of  the  right  to 
capture  diplomatic  agents  in  certain  contingencies,  deduces 
his  own  conclusion  from  the  opinion  of  Vattel,  to  whom  also 
Mr.  Seward  appeals  in  support  of  his  position.  The  lan- 
guage of  that  eminent  publicist,  however, — used  in  a  day 
when  notions  of  international  comity  were  ill  developed,  and 
adapted  to  the  illiberal  policy  then  prevalent, — seems 
hardly  to  justify  the  secretary's  interpretation  of  it.  He 
says :  "  One  may  nevertheless  attack  and  arrest  his  [i.e.,  the 
enemy's]  people  anywhere  whenever  one  has  the  liberty  of 
exercising  acts  of  hostility.  Not  only  then  may  one  justly 
refuse  a  passage  to  the  ministers  whom  an  enemy  sends  to 
other  sovereigns;  arrest  them  even,  if  they  undertake  to 
pass  secretly  and  without  permission  into  places  over  which 
one  is  master."  But  one  has  not  "  the  liberty  of  exercising 
acts  of  hostility"  on  a  neutral  ship,  without  some  further 
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proof  of  her  lending  herself  to  the  service  of  the  enemy 
than  the  mere  presence  of  ambassadors  of  a  hostile  power. 
Captain  Wilkes  had  not  "the  liberty  of  exercising  acts  of 
hostility"  on  the  deck  of  the  Trent,  unless  it  shall  be 
assumed  that  the  ship  became  a  proper  theatre  of  hostile 
operations  because  Messrs.  Mason  and  Slidell  were  on  board, 
and  because  their  presence  alone  tainted  her  with  a  hostile 
character,  which  is  to  assume,  as  existing,  the  very  fact  which 
must  be  the  test  of  the  right.  If  the  Theodora  instead  of 
the  Trent  had  been  stopped  by  the  San  Jacinto,  or  if  the 
Trent  had  been  pursuing  a  voyage  noxious  otherwise  than 
because  of  the  presence  of  the  commissioners,  e,g.^  if  she 
bad  run  the  blockade,  or  was  carrying  soldiers  of  the  enemy, 
"  the  liberty  of  exercising  acts  of  hostility "  would  have 
been  complete,  and  the  case  would  then  be  within  the  reason 
of  VatteFs  rule.  But  a  neutral  ship,  not  infected  with  any 
breach  of  neutrality,  is  not  one  of  the  "  places  over  which 
one  is  master  "  in  the  sense  claimed  by  the  American  states- 
men of  twenty  years  ago.  The  neutral  government,  too, 
must  be  presumed  to  have  rights  in  keeping  up  at  least 
?x^-diplomatic  relations  with  both  belligerent  powers,  inas- 
much as  her  commercial  interests  and  the  protection  of  her 
subjects  temporarily  resident  there  may  be  materially  de- 
pendent upon  the  maintenance  of  such  relations  in  some 
sort. 

The  limitation  of  Vattel's  rule,  for  which  we  are  here  con- 
tending, seems  also  to  follow  from  the  example  of  fact  with 
which  he  himself  illustrated   his   meaning.     The   instance 
adduced  by  him   was  the  arrest  of  Marshal  Belle-Isle,  in 
^744i  while  travelling  through  Hanover.     It  is  true  that  the 
prisoner  was  passing  through  Hanover  in  the  character  of  a 
diplomatist  at  the  time  he  was  seized,  but  he  was  at  the  same 
time  a  soldier  and  the  highest  military  officer  of  France, 
^th  whom  his  captor  was  then  at  war.     And  not  only  so, 
but  George  II.,  by  whose  soldiers  the  arrest  was  made,  was 
not  only  king  of  England,  but  also   elector  of   Hanover. 
So  that  the  reasons  of  the  seizure  might  be  twofold,  neither 
^^  which  would  bring  the  case  within  the  assumed  conclu- 
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sion  derived  from  the  language  of  Vattel ;  the  act  was  done 
at  a  place  where  the  captor  had  **  the  lil^erty  of  exercising 
acts  of  hostility/'  t.e,,  within  his  own  electorate ;  the  person 
arrested  was  in  the  military  service  of  the  enemy,  and  the 
captor  was  not  obliged  to  observe  any  nice  distinctions  as 
to  the  line  dividing  the  captive's  martial  and  diplomatic 
functions.  If  Captain  Wilkes  had  made  the  arrest  in 
Charleston  harbor,  the  parity  of  circumstances  between  the 
two  cases  would  have  been  complete,  and  the  analogy  valua- 
ble ;  but  under  the  facts  shown,  the  example  can  be  of  use 
only  so  far  as  it  sheds  light  upon  the  words  of  the  great 
publicist. 

It  may  not  be  out  of  place  to  add  here  the  estimate  put 
upon  this  arrest  of  Belle-Isle  by  an  eminent  historian  of  our 
own  time,  M.  Guizot,'  who  denounced  the  act  as  done  "in 
defiance  of  the  law  of  nations." 

As  matter  of  precedent,  then,  the  fair  inference  from  the 
dictum  of  Sir  William  Scott  in  the  case  of  the  Caroline  (for 
it  was  only  a  dictum,  the  Caroline  not  having  been  con- 
demned, although  intercepted  on  a  voyage  to  a  hostile  port 
with  dispatches  for  the  enemy  on  board),  and  from  the  under- 
lying opinion 'of  Vattel,  seems  to  be  that  the  right  to  stop 
an  ambassador  of  the  enemy  on  his  passage  is  a  right  which 
can  be  exercised  only  in  the  places  over  which  the  captor 
has  jurisdiction,  —  military  or  civil,  —  and  in 'which  he  may 
rightfully  carry  on  hostile  operations;  he  may  exercise  it 
against  the  enemy,  but  not  against  neutrals,  nor  in  such  wise 
as  to  minify  the  protection  which  a  neutral  flag  ought  of 
right  to  afford.  At  any  rate,  the  authorities  on  which  Mr. 
Seward  professed  to  rely  in  support  of  his  position  that  the 
presence  of  the  insurgent  commissioners  on  board  the  Trent 
made  her  a  proper  subject  of  seizure,  are  by  no  means  so 
explicit  as  to  overcome  the  presumption  arising  from  the 
privileges  uniformly  accorded  to  diplomatic  persons  by 
writers  on.  international  law,  and  there  is  perhaps  nq  case 
directly,  or  even  substantially,  in  point,  so  that  any  conclu- 
sion must  be  reached  largely  on  principle,  unaided  by 
authority. 

«  Hist  France,  lib.  VL,  p.  153. 
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Again :  It  cannot  be  successfully  contended  that  the  dis- 
patches with  which  Messrs.  Mason  and  Slidell  were  said  to 
have  beea  charged  would  of  themselves  have  placed  the 
Trent  under  condemnation,  by  reason  of  their  presence  on 
board  of  her.     Mr.  Seward,  indeed,  asserted  that  they,  to- 
gether with  their  bearers,  were  contraband  of  war,  but  gave 
no  reason  for  his  conclusion  other  than  the  relation  of  their 
supposed  contents  to  the  errand  of  the  commissioners  in 
Europe.    In  fact  there  was  no  competent  evidence,  so  far  as 
appears,  before  either  party  to  the  correspondence,  of  the 
nature  or  even  of  the  existence  of  the  dispatches,  and  Mr. 
Seward  based  his  allegation  of  their  presence  on  board  the 
Trent  upon  information  of  their  subsequent  arrival  in  Europe, 
derived  from  our  consul   at  Paris.     So  far  as  precedent  is 
concerned,  on  this  branch  of   the   ques.tion,  the  extreme 
British  rule  is  settled  by  the  case  of  the  Rapid,'  that  the 
master  of  a  neutral  ship,  plying  between  neutral   ports,  is 
held  to  but  a  slight  degree  of  caution  in  receiving  for  transit 
letters  or  other  written  communications ;  and  even  this  rule 
is  relaxed  in  the  case  of  writings  of  a  purely  diplomatic  char- 
acter.'   This  conclusion  necessarily  arises  for  the  protection 
of  neutral  ships  in  time  of  war  in  transporting  the  mails  to 
or  from  the  ports  of  either  belligerent,  or  even  between 
neutral  intermediate  ports ;  for  without  it  the  carriers  would 
have  no  safety  in  accepting  a  single  letter,  and  postal  facili- 
ties must  be  wholly  sacrificed,  or  exercised  under  a  most  irk- 
some surveillance.    Under  the  operation  of  a  contrary  rule, 
even  the  Cunarders  would  have  been  the  constant  prey  of 
both  Federal  and  Confederate  cruisers. 

It  has  been  asserted  that  the   decision   of  Sir  William 

Scott  in  the  case  of  the  Atalanta  ^  is  fatal  to  this  view.     An 

examination  of  that  case,  however,  will  show  that  the  facts 

involved  were  essentially  different  from  those  only  suspected 

in  the  case  of  the  Trent.     The  At^nta  was  a  neutral  ship, 

but  her  supercargo  not  only  undertook  to  frank  under  his 

flag  dispatches  of  a  military  character,  but  also  to  fraudu- 

'  £dw.  Rep.  2a8.       ■  The  Madison,  Edw.  Rep.  224.       3  6  Rob.  440. 
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lently  conceal  them  in  case  of  search.  The  bearer  of  the 
dispatches  was  in  fact  a  French  artillery  officer  disguised  as 
a  civilian  ;  and  when  the  British  cruiser  stopped  the  ship  the 
right  of  search  was  not  granted  in  good  faith,  but  the  super- 
cargo hid  the  noxious  papers,  and  they  were  brought  to 
light  only  by  accident.  Upon  proof  of  the  facts,  Sir  Wil- 
liam Scott  held  that  the  ship  ought  not  to  have  the  benefit 
of  her  neutral  nationality,  her  master  having  so  abused  the 
privileges  of  his  flag  as  to  "  place  himself  in  the  service  of 
the  enemy's  State.  So  many  points  of  divergence  clearly 
distinguish  that  case  from  the  one  in  hand. 

The  question  still  remained  in  dispute  at  the  close  of  the 
correspondence  between  the  two  governments,  whether 
the  fact  that  the  Trent  started  on  her  voyage  from  a  port  of 
Spain,  and  was  destined  to  a  port  of  Denmark,  both  neutral 
powers,  affected  the  right  of  the  captor.  Mr.  Seward 
assumed  that  the  circumstance  was  wholly  indifferent,  and 
to  this  purport  he  said  he  read  the  British  exponents  of 
maritime  law.  Lord  Russell,  on  the  other  hand,  insisted  that 
the  fact  that  both  termini  of  the  voyage  were  neutral,  —  not 
only  ostensibly,  but  bona  fide  neutral, — was  conclusive  of 
the  innocency  of  the  ship.  If  this  conclusion  of  Lord 
Russell  is  to  be  measured  by  British  precedent,  it  seems 
to  be  untenable.  The  case  of  the  Rapid '  is  directly  in 
point.  In  that  case  the  voyage  began  at  New  York,  and 
was  to  terminate  at  Tonningen,  both  free  ports.  Sir  Wil- 
liam Scott,  in  deciding  the  case,  neither  held  that  the  neu- 
tral termini  of  the  voyage  were  conclusive  of  the  innocence 
of  the  ship,  nor  that  the  noxious  character  of  a  part  of  her 
lading  was  conclusive  against  her.  The  Rapid  was  in  fact 
released,  but  solely  on  the  ground  that  the  evidence  failed 
to  disclose  any  delinquency,  or  want  of  legal  caution  in  her 
master  in  receiving  on  board  the  hostile  dispatches,  he  being 
ignorant  of  their  contents.  It  is  plain  that  if  Lord  Russell's 
position  had  been  the  recognized  rule  in  1810,  the  neutrality 
of  the  ports  between  which  the  Rapid  was  plying  would 
have  been  decisive  in  her  favor,  without  any  inquiry  into 

'  Antt,  p.  57,  note  i. 
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the  conduct  of  her  master,  and  the  decision  must  have  pro- 
ceeded on  that  ground  alone.  The  obvious  and  certain 
inference  from  the  failure  of  Sir  William  Scott  to  so  decide/ 
is  that  he  did  not  understand  such  to  be  the  law.  This 
result,  however,  can  by  no  means  be  pushed  to  the  extent 
of  upholding  Mr.  Seward's  assumption  in  its  totality,  that 
the  neutrality  of  both  the  initial  and  the  terminal  point  of  the 
passage  was  an  indifferent  matter.  In  the  case  of  the  Rapid, 
Lord  Stowell  declared  that  the  caution  of  the  master  in 
receiving  letters  must  be  proportioned  to  the  surrounding 
circumstances,  among  which  he  names  the  nature  of  the 
ports  of  departure  and  arrival,  —  whether  neutral  or  hostile, — 
saying  that  in  the  former  case  "  there  is  less  to  excite  his 
vigilance,"  and  of  the  latter,  that "  he  is  called  upon  to  exer- 
cise the  utmost  jealousy." 

Woolsey'  says:  "The  character  of  the  vessel  (i>.,  Trent) 
as  a  packet  ship  conveying  mails  and  passengers  from  one 
neutral  port  to  another,  almost  precluded  the  possibility  of 
guilt.  Even  if  hostile  military  persons  had  been  found  on 
board,  it  might  be  a  question  whether  their  presence  would 
involve  the  ship  in  guilt,  as  they  were  going  from  a  neutral 
country  and  to  a  neutral  country."  Another  publicist,  M. 
Hautefeuille,  adopts  Lord  Russell's  conclusion  broadly,  and 
declares  that  **  if  a  neutral  vessel  is  sailing  between  neutral 
ports,"  the  fact  is  decisive  of  the  innoxious  character  of  the 
voyage ;  but  this  opinion  is  that  of  its  writer,  and  does  not 
profess  to  rest  on  judicial  precedent.  M.  Thouvenel  *  also  co- 
incides with  Lord  Russell  on  this  point,  but  does  not  discuss 
with  reference  to  authority,  resting  his  conclusion  rather  on 
the  analogy  of  British  treaty  relations  with  other  powers, 
and  arguing  from  the  fiction  of  floating  territory  as  applied 
to  neutral  decks. 

It  was  strenuously  urged  at  the  time,  in  this  country,  that 
the  royal  proclamation  of  neutrality,  promulgated  May  13, 
1861,  precluded,  ex  vi  termini^  the  validity  of  the  British 
reclamation,  because  dispatches  were  among  the  enumer- 
ated things  the   carrying  of  which  was  prohibited  to  her 

*  Introd.  184.  *  Letter  to  M.  Mercier,  Dec.  3,  1861. 
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majesty's  subjects.  But  the  connection  of  this  particular 
inhibition  with  words  descriptive  of  military  operations 
only,  shows  no  departure  from  the  conclusions  already 
reached  in  this  paper.  Disobedience  of  the  commands  of 
the  proclamation  consisted  in  "carrying  officers,  soldiers, 
dispatches^  arms,  military  stores,  or  materials  *  *  *  for 
the  use  or  service  of  either  of  the  said  contending  parties." 
The  dispatches  thus  contemplated  were  evidently  of  a  mili- 
tary nature,  and  had  no  necessary,  or  even  probable  rela- 
tion to  diplomatic  communications.  The  consequence  of 
disobedience,  too,  was  limited  to  the  provisions  of  the  then 
existing  laws  on  the  subject,  either  municipal  br  inter- 
national. The  persons  offending  were  declared  to  "  be  liable 
to  the  several  penalties  and  penal  consequences  by  the  said 
statute,  or  by  the  law  of  nations,  in  that  behalf  imposed  or 
denounced."  This  proclamation  was  not  intended  to  strike 
out  any  new  rule,  or  to  interfere  with  the  operation  of  any 
established  rule ;  it  was  only  the  application  to  the  existing 
status  of  the  contending  parties  of  the  terms  of  a  British 
statute,  and  the  recognized  principles  of  the  law  of  nations. 
The  prime  difficulty,  even  after  an  interval  of  two  decades, 
in .  dealing  dispassionately  with  this  question,  is  to  divorce 
ourselves  from  the  fact  —  quite  immaterial  so  far  as  this  dis- 
cussion is  concerned  —  that  the  captured  persons  were 
insurgents,  and  their  errand  to  promote  rebellion.  For  the 
purposes  of  this  paper,  it  is  enough  to  say  that  they  were 
belligerents,  recognized  as  such  by  the  powers  to  which 
they  were  accredited,  and  as  such  of  course  entitled  to  the 
rights  and  immunities  of  diplomatic,  or  ^x^^-diplomatic 
agents.  Their  status  on  our  own  soil,  within  the  territorial 
jurisdiction  of  our  courts,  and  subject  to  the  operation  of  our 
municipal  or  martial  law,  where  we  had  "  the  liberty  of  exer* 
cising  acts  of  hostility,"  would  have  been  one  thing;  their 
status  on  the  high  seas,  on  a  neutral  deck,  under  a  neutral 
flag,  and  within  the  jurisdiction  conferred  by  the  law  of 
nations,  was  another,  and  a  far  different  thing.  If  it  shall  be 
answered  that  the  independence  of  the  Confederacy  had  not 
been  admitted  by  any  nation,  that  the  diplomatic  character 
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of  its  agents  was  inchoate  at  most,  —  dependent  on  a  future 
recognition,  by  no  means  certain  ever  to  be  accorded, — and 
that  this  qualified  relation  was  not  sufficient  to  cover  the 
captured  persons  with  the  protection  awarded  to  ministers 
of  powers  having  an  actual  standing  among  the  governments 
of  the  world,  —  if  such  is  the  objection,  the  reply  must  be,  that 
the  reason  of  the  rule  of  immunity  to  diplomatists  is  found, 
not  only  in  the  rights  of  the  belligerents  themselves,  but  also 
in  the  interests  and  convenience  of  neutral  powers,  and  those 
interests  require  that  diplomatic  intercourse  of  some  sort 
with  both  contending  parties  shall  not  be  wholly  cut  off. 
And  if  such  relations  are  to  be  kept  up  at  all,  they  necessa- 
rily carry  with  them  the  right  to  that  protection  by  means 
of  which  only  they  can  be  made  effective.  Granting  to  the 
insurgent  government  belligerent  rights  was  but  a  recogni- 
tion of  the  existence  and  necessity  of  this  rule.  A  contrary 
conclusion  would  denounce  a  practical  outlawry  against  a 
people  already  clothed  with  the  rights  of  belligerents. 

Two  facts  may  be  noted  in  passing :  The  right  of  the 
San  Jacinto  to  stop  the  Trent  and  search  her  was  nowhere 
denied,  nor  was  any  special  complaint  made  of  the  manner 
of  its  exercise. 

The  ingenious  fiction  of  international  law  which  Captain 
Wilkes  invented  when  he  seized  his  captives  as  "the 
embodiment  of  dispatches,"  "  living  epistles,"  so  to  speak, 
received  no  consideration  in  the  correspondence,  nor  any- 
where outside  the  newspapers. 

The  object  of  this  paper,  as  avowed  at  the  outset,  is  to 
discuss  the  question  whether  Captain  Wilkes  had  the  right 
to  capture  the  Trent.  If  no  such  right  existed,  then  clearly 
he  waived  no  right  in  permitting  her  to  pursue  her  voyage, 
&nd  it  is  immaterial  whether  he  brought  his  prize  into  port 
or  not;  or  rather,  the  Trent  was  not  a  prize  at  all,  if  her  cap- 
tor had  not  the  right  of  capture.  The  issue  between  Secre- 
tary Seward  and  Lord  Russell  was  upon  the  right  of 
capture.  So  far  as  the  discussion  has  proceeded  on  the 
footing  of  precedent,  the  authorities  examined  have  been 
exclusively  British.    The  investigation   has   been  confined 
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to  British  adjudications,  because  these  were  appealed 
to  by  Mr.  Seward  in  justification  of  the  capture.  He 
thus  assumed  the  onus  of  showing  that  this  result  could  be 
gathered  from  a  fair  construction  of  relevant  cases.  The 
circumstances  surrounding  the  affair  were  unique.  The 
facts  found  in  any  of  the  adjudicated  cases  formed  a  wide 
departure  from  those  of  the  case  in  hand,  so  that  any- 
defensible  conclusion  reached  must  have  been  largely  de- 
pendent on  the  intrinsic  reasonableness  of  it.  It  is  not,  then, 
to  be  wondered  at,  that  amid  this  dearth  of  direct  precedent, 
our  naval  officer,  far  from  home,  having  his  country's  cause 
warmly  at  heart,  and  knowing  how  gratifying  the  capture 
would  be  to  his  countrymen,  without  legal  advice,  and  being 
the  apparent  master  of  the  situation,  should  mistake  the 
isolated  dicta  found  in  his  sparse  sea  library  for  an  authori- 
tative exposition  of  the  law  of  nations,  and  argue  thence  an 
undoubted  right  to  make  the  capture.  Hardly  more  sur- 
prising is  it,  that  Mr.  Seward,  in  the  fever  heat  of  war  time, 
vouching  for  an  administration  beset  with  difficulties  and 
amenable  to  a  people  with  minds  thoroughly  made  up  on 
the  subject,  and  who  were  intolerant  of  contradiction,  with 
every  man  a  self-constituted  admiralty  court  ready  to 
decide  a  prejudiced  case,  should,  while  yielding  to  the  letter 
of  the  British  demand,  —  from  which,  indeed,  there  was  no 
escape,  —  also  attempt  to  justify  the  spirit  of  the  act  of  his 
subordinate,  and  to  attribute  the  defeat  of  its  object  solely 
to  a  technical  error  which  was  itself  rather  commendable 
than  otherwise;  it  being  altogether  on  the  side  of  mercy. 
In  fashioning  his  argument  to  this  effect,  the  secretary  pur- 
sued at  least  a  politic  course,  since,  while  falling  in  with  the 
temper  of  his  countrymen,  he  at  the  same  time  removed  all 
just  ground  of  complaint,  and  was  able  to  fortify  his  view 
with  an  argument  of  great  vigor  and  acuteness,  invoking  in 
its  support  the  greatest  oracle  of  British  maritime  law  with  a 
confidence  apparently  sanctioned  by  the  text  of  his  cita- 
tions. 

A  critical  examination  of  his  authorities  falls  far  short, 
in  our  judgment,  of  establishing  his  conclusion. 
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This  negative  result  is  immensely  strengthened  by  a 
glance  at  American  state  papers.  Our  government,  since  a 
very  early  day  in  its  history,  had  uniformly  and  consistently 
pursued  a  line  of  maritime  policy  the  reverse  of  that  indi- 
cated by  Mr.  Seward's  dispatch.  So  cherished  was  this 
doctrine  by  our  fathers,  that  it  was  not  left  to  be  inferred 
from  the  variant  decisions  of  the  courts ;  it  was  made  matter 
of  positive  law  and  embodied  in  express  treaty  stipulations, 
beginning  with  the  convention  with  France  in  1778,  and  con- 
tinued almost  to  the  outbreak  of  the  civil  war.  This  un- 
broken chain  of  policy  was  evidenced  by  our  treaties  or 
conventions  with  nearly  every  power  of  continental  Europe, 
with  Brazil,  and  with  all  the  Spanish  American  states.  In 
ail  these  agreements  the  high  contracting  parties  bound 
themselves  not  to  interfere  in  time  of  war  with  the  passage 
in  neutral  ships  of  any  persons  not  officers  or  soldiers  in  the 
actual  military  service  of  the  public  enemy;  nor,  under 
those  treaties,  could  a  neutral  vessel  be  liable  to  seizure  be- 
cause of  the  known  presence  of  non-military  persons  on 
board.  These  treaties  were  but  the  necessary  outgrowth  of 
the  meliorated  condition  of  international  relations  which  had 
begun  to  make  itself  felt  in  the  negotiations  between  the 
continental  powers  even  prior  to  our  national  existence. 
The  principle  thus  formulated  had  its  rise  at  least  as  early 
as  the  treaty  of  Nimeguen  in  1678,  and  it  was  distinctly 
recognized  at  the  peace  of  Ryswick  in  1697  ;  it  was  even 
carried  into  the  treaty  between  Great  Britain  and  France  in 
1786.  It  is  true  that  this  stipulation  was  never  made  matter 
of  diplomatic  agreement  between  the  British  government 
and  our  own ;  but  the  omission  was  due  to  no  slackness  on 
our  part  The  early  volumes  of  our  state  papers  contain 
repeated  directions  to  our  ministers  at  London  to  urge  upon 
the  British  cabinet  the  equity  and  policy  of  the  rule,  and  the 
wisdom  of  its  adoption.  All  of  our  leading  diplomatists  of 
that  day,  and  notably  the  elder  Adams,  Madison,  Monroe, 
Pinkney,  and  Jay,  were  fully  committed  to  this  measure. 
Not  only  so,  but  when  Great  Britain,  driven  by  want  of  sea- 
men to  man  her  immense  navy  to  resort  .to  impressment  as 
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a  means  of  procuring  them,  refused  to  respect  this  rule  and 
continued  to  violate  the  asylum  of  our  own  neutral  decks  in 
search  of  her  fugacious  subjects,  we  remonstrated,  and 
finally  went  to  war  with  her  to  settle  this  very  principle,  un- 
supported as  it  was  by  treaty  obligation  between  her  and 
us.  This  line  of  policy  was  adopted  by  us  long  after  Vattel 
wrote  the  dictum  upon  which  Mr.  Seward  in  part  relied,  and 
which  Sir  William  Scott  followed ;  it  was  continued  by  us 
long  after  Sir  William  Scott  had  decided  the  cases  to  which 
Mr.  Seward  appealed ;  both  the  adoption  and  the  continu- 
ance of  it  were  with  full  knowledge  on  the  part  of  our 
statesmen  of  the  then  state  of  international  law,  as  it  existed 
independent  of  treaty  provisions,  and  it  was  destructive  of 
any  assumed  right  to  capture  civilian  emissaries  on  a  neutral 
ship,  or  to  condemn  the  vessel  because  of  their  presence 
there.  The  analogies  of  our  history  were  all  against  the 
correctness  of  such  a  position,  and  the  genius  of  our  institu- 
tions was  utterly  opposed  to  it. 

Again :  The  inference  thus  deduced  from  our  own  mari- 
time policy  against  the  right  to  seize  non-military  persons 
while  voyaging  on  neutral  ships  is  equally  conclusive  against 
the  right  to  take  their  non-military  dispatches  ;  if  they  have 
any;  or  to  decree  a  forfeiture  of  the  carrying  ship  by 
reason  of  their  being  found  on  board  of  her.  In  the  various 
treaties  and  conventions  above  referred  to  between  our  own 
government  and  other  powers,  the  contracting  parties  were 
precise  in  their  definition  of  contraband  of  war.  Every 
article  to  be  deemed  contraband  was  enumerated  as  such  — 
dispatches  not  being  among  the  number — and  then,  to  pre- 
clude any  inference  arising  from  want  of  classification, 
everything  else  was  excluded  en  bloc.  In  the  treaty  ihade 
with  Colombia  in  1824,'  the  following  apt  words  of  exclusion 
are  used :  "All  other  merchandise  and  things  not  compre- 
hended in  the  articles  of  contraband  explicitly  enumerated 
and  classified  as  above,  shall  be  held  and  considered  zsfree" 
The  same  provision,  in  terms  or  in  substance,  was  incor- 

'  Stats,  at  Large,  312. 
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porated  in  the  other  treaties  named  to  which  the  United 
States  was  a  party.  No  refinement  of  construction  could 
force  from  such  language  anything  less  than  a  recognition 
of  the  freedom  of  the  class  of  papers  alleged  to  have  been 
borae  by  the  Trent.  It  is  true  that  our  admiralty  courts 
have  not  judicially  construed  the  effect  of  these  words ;  they 
are  not  open  to  construction ;  their  effect  could  neither  be 
enlaj^ed  nor  diminished  by  judicial  opinion,  and  it  was 
owing  to  the  non-existence  of  such  a  treaty  provision  be- 
tween Great  Britain  and  us  that  the  British  courts  were 
called  upon  to  decide  upon  the  contraband  or  innocent  char- 
acter of  goods  found  in  our  carrying  ships  during  the  Bona- 
parte wars,  in  the  cases  examined  in  this  paper. 

In  the  absence  of  such  treaty  stipulations  between  these 
two  powers,  it  is  not  asserted  that  this  argument  is  valuable 
on  the  footing  of  positive  agreement ;  but  by  way  of  analogy 
it  is  conclusive.  Mr.  Seward's  position  is  indefensible  ac- 
cording to  the  teachings  of  all  our  former  history ;  it  required 
us  to  turn  our  backs  upon  the  past,  and,  repudiating  a  prin- 
ciple to  uphold  which  we  had  entered  into  solemn  compacts 
with  many  nations,  and  acquiescence  in  which  we  had  urged 
upon  Great  Britain  time  and  again,  it  compelled  us  to  take  a 
step  backward  toward  the  harsh  savagery  of  primitive  war- 
fare ;  it  forced  us  to  confer  upon  naval  officers  the  functions 
of  admiralty  judges,  to  invite  reprisals,  and  to  fortify  with 
doubtful  British  precedents  a  transaction  repugnant  to  all 
our  former  notions  of  an  enlightened  maritime  policy. 
Clearly,  we  were  estopped  by  our  record,  and  nothing  but 
the  unreasoning  prejudice  engendered  by  a  war  of  sections 
could  have  thought  otherwise.  It  is  not,  perhaps,  surprising 
that  at  such  a  time  veteran  politicians,  or  even  congressmen, 
not  looking  beyond  the  little  day  of  their  own  importance, 
should  applaud  the  ingenuity  of  an  argument,  which  by  a 
wresting  of  British  authorities,  apparently  turned  the  tables 
on  our  ancient  foes.  But  we  of  to-day  may  examine  the 
question  in  a  better  light,  and  we  shall  undoubtedly  find 
that  if  the  argument  itself  were  valid,  whoever  gained  by  it, 

VOL.  Vra.  NO.  I  s 


66  THB   CAPTURE   OF   MASON    AND   SLIDELL. 

the  cause  of  enlarged  rights  of  neutrals  must  have  been  the 
loser ;  that  a  policy  thus  inaugurated  would  have  been  at 
cross  purposes  with  the  most  valuable  ends  of  our  free  insti- 
tutions, and  that  our  true  line  of  international  conduct  lay» 
super  aniiquas  vias,  right  onward  towards  the  utmost  legal 
liberty  of  the  seas. 

On  the  other  hand,  the  very  defeat  of  a  capture,  the  right 
to  make  which  seemed  then  so  dear  to  us,  enured  to  our  own 
lasting  benefit,  and  was  a  clear  vindication  of  a  principle  for 
which  we  had  contended  ever  since  the  birth  of  our  govern- 
ment. It  was  no  small  satisfaction  to  see  the  most  power- 
ful maritime  nation  on  earth  planting  itself  firmly  on  a 
foundation  from  which  we  had  never  before  wavered  in  all 
our  history.  When  the  British  ministry  thus  acquiesced  in 
a  time-honored  American  doctrine,  not  a  single  power  of 
note  in  all  Christendom  was  left  to  dispute  our  cardinal 
principle  of  the  sanctity  of  neutral  decks,  which  thus  for- 
tuitously became  forever  imbedded  in  the  rules  of  interna- 
tional law. 

For  America,  twenty  years  ago  was  the  day  of  great 
things ;  the  terrible  convulsions  of  the  body  politic,  like  the 
upheavals  of  the  earth's  crust  in  the  prehistoric  past,  were 
but  avant  coureurs  of  a  new  epoch  and  a  new  order  of  affairs ; 
it  was  the  decree  of  the  ordainer  of  all  things,  that  out  of  dis- 
aster and  death,  Liberty  —  the  "  old  cause,"  as  Sidney  so 
touchingly  called  it  on  the  scaffold  —  should  receive  a  new 
impulse,  evidenced  not  only  by  visible  victories,  but  by  a 
silent  permeating  of  the  masses  of  our  people  with  that 
perfection  of  free  government,  —  the  omnipotence  of  public 
opinion. 

But  when  the  impartial  historian  of  the  future  shall  sum 
up  the  beneficent  results  of  that  era,  we  doubt  if  any  page 
will  shine  with  a  brighter  lustre  than  that  whereon  shall  be 
recorded  the  triumph  of  a  principle  securing  at  once  a 
broader  freedom  of  navigation,  and  an  enlarged  immunity 
for  diplomatic  intercourse.  And  although  the  loss  of  the 
immediate  fruits  of  the  capture,  like  all  present  sacrifices. 
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was  grievous  to  our  people,  yet  the  outgrowth  and  harvest- 
gathering  of  it,  for  ourselves,  for  the  future,  and  for  the 
world,  was,  and  will  continue  to  be,  the  logical  result  of  our 
own  past  history,  which  thus  in  the  fulness  of  time  wrought 
out  a  problem  propounded  by  the  very  fathers  of  our  gov- 
ernment So,  true  also  is  it  that  the  great  phenomena  of 
history  are  impelled  and  determined,  not  by  their  imme- 
diate surroundings,  but  by  the  heaped-up  influences  of  the 
long  past  acting  and  reacting  on  the  present. 

Charles  R.  Grant. 
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MINORS. 

Fatal  Injuries — Statutory  Regulations.  —  In  case  of  fatal 
injuries  to  minors,  as  well  as  to  others,  the  prevailing  view 
is  that  statutory  regulations  alone  grant  any  right  to  recover 
damages  based  solely  upon  the  death  of  the  injured  party. 
The  common  law  insisted  that  an  action  for  personal  injuries 
died  with  the  person,  and  that  no  civil  action  could  be  main- 
tained for  the  death  of  a  human  being ;  and  this  doctrine, 
despite  its  anomalies,  was  accepted  both  in  England  and 
in  America,'  until  the  passage  of  Lord  Campbell's  Act '  in 
the  former  country,  and  the  enactment  of  a  multitude  of 
statutes  of  a  common  character  in  the  latter. 3  These  gave 
the  right  of  action  for  the  death  of  persons  caused  by  the 
wrongful  act,  neglect,  or  default  of  another,  to  persons 
holding  certain  relations  to  the  deceased.  These  were  the 
executor  or  administrator,  in  name  or  in  effect,  in  both 
countries.  In  some  instances,  however,  the  next  of  kin 
were  designated.  In  most  of  the  enactments  the  action  is 
prosecuted  for  the  benefit  of  the  next  of  kin,  and  in  many 
provision  is  made  for  the  distribution  of  the  proceeds  among 
them,  generally  in  the  same  proportions  as  in  cases  of  in- 
testacy. 

Actions  for  Death  of  Minors.  —  As  noted  at  the  outset,  at 
common  law  minors  stood  on -the  same  footing  as  other 

*  See  most  of  the  authorities  reviewed  in  Green  v.  Hudson  River  R.  Co., 
2  Keyes,  294  (1866),  and  Osbom  v.  Gillett,  L.  R.  8  Exch.  88  (1873). 
The  earliest  case  was  Higgins  v.  Butcher,  Yelv.  89  (1606),  but  the  real 
foundation  of  this  doctrine  was  laid  by  Baker  v,  Bolton,  i  Camp.  493  (1808), 
which  is  the  basis  of  most  of  the  rulings.  A  complete  collection  of  the  cases 
on  this  view  of  "Death  by  Wrongful  Act,"  is  given  in  the  article  in  5. South. 
L.  Rev.  325.     The  dissenting  opinions  and  decisions  are  also  enumerated. 

^  9  &  10  Vict,  c.  93  (1846),  amended,  27  &  28  Vict,  c.  95  (1864).  See 
its  substance  stated  in  the  article  mentioned  in  note  supra,  5  South.  L.  Rev. 
329.  3  See  list,  5  South.  L.  Rev.  326. 
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persons  fatally  injured.'  Nevertheless,  it  is  now  well  settled 
that  damages  may  be  recovered  for  the  death  of  an  infant 
child ; '  and  this  right  has  been  given  in  some  of  the  States 
by  statute.3 

Under  General  Statutes,  —  In  several  of  <the  States,  how- 
ever, there  is  no  distinct  statutory  authority  for  such  actions, 
and  they  are  maintainable,  if  at  all,  under  the  general  pro- 
visions which  apply  to  all  cases  of  death  by  wrongful  act. 
Under  such  circumstances,  it  has  been  lately  ruled  that  an 
action  wias  not  sustainable.  This  was  in  the  case  of  Edgar 
I'.  Costello/  in  1880.  There  the  local  enactment  made  it 
imperative  that  suit  for  fatal  injuries  caused  by  the  wrongful 
conduct  of  another  should  be  brought  by  the  executor  or 
administrator,  or  in  his  name,  for  the  benefit  of  the  wife, 
husband,  parent,  and  children  of  the  decedent.  The  action 
in  this  case  was  brought  by  a  father  to  recover  damages  for 
an  injury  occasioned  by  negligence,  which  caused  the  imme- 
diate death  of  the  plaintiff's  child,  an  infant  of  about  three 
years.  Damages  were  claimed  simply  for  the  killing.  A 
non-suit  had  been  granted  on  the  ground  that  the  action 
could  only  be  maintained  by  the  executor  or  administrator. 
In  affirming  this  decision,  the  appellate  court  held  that  the 
mandatory  words  of  the  statute  exclude  the  idea  that  the 
party  causing  the  injury  was  to  be  subjected  to  two  actions 
therefor.  Besides,  it  was  said,  the  statute  expressly  declares 
that  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  ''the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit 
such  action  shall  be  brought,"  which  terms  would,  of  course, 

'  See  the  early  case  of  Skinner  v.  Honsatonic  R.  Co.,  i  Cosh.  475  (1848), 
uid  the  late  case  of  Edgar  v,  Costello,  14  So.  Car.  20  (1880). 

■  Oldfield  V.  New  York,  etc.,  R.  Co.,  14  N.  Y.  310  (afl&rming  s.  c.  3 
£•  D.  Smith,  103)  ;  Quinn  v.  Moore,  15  N.  Y.  432 ;  McMahon  v.  New  York, 
33N.  Y.  642;  Ihl  V.  Forty-second  Street  R.  Co.,  47  N.  Y.  317;  Louisville, 
etc,  R.  Co.  V.  Connor,  9  Heisk.  19;  Chicago  v.  Major,  18  111.  349;  and 
odier  cases  cited  later  herein. 

3  Maldowney  v.  Illinois,  etc,  R.  Co.,  36  Iowa,  462 ;  Frank  v.  New  Orleans, 
etc,  R.  Co.,  20  La.  An.  25;  Ohio,  etc.,  R.  Co.  v.  Tindall,  13  Ind.  386. 

♦  14  So.  Car.  20. 
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embrace  damages  resulting  from  the  loss  of  services  of  the 
deceased;  so  that  if  a  father  should,  in  his  character  of 
master,  be  permitted  to  bring  an  action  for  the  loss  of  the 
services  of  his  child,  in  the  character  of  servant,  it  is  mani- 
fest that  the  defendant  would  be  liable  to  be  twice  called 
upon  to  respond  in  damages  for  the  same  thing. 

But  the  court  further  asserted  that,  aside  from  the  statute, 
the  non-suit  was  properly  granted.  For  at  common  law  the 
death  of  a  human  being,  though  clearly  involving  pecuniary 
loss,  is  not  the  ground  of  an  action  for  damages.'  Indeed, 
the  opinion  proceeds  to  say  that  they  do  not  find  it  anywhere 
decided  that  the  father  could  maintain  such  an  action,  except 
where  he  has  sustained  damage  by  the  loss  of  service, 
or  by  funeral  or  other  expenses  incurred  by  the  killing. 
Hence,  when  there  is  no  allegation  upon  which  such  damages 
could  be  claimed,  there  can  be  no  recovery. 

In  New  York,  on  the  other  hand,  where  the  action  was 
brought  by  the  father  as  administrator  under  the  statute  to 
recover  damages  for  the  death  of  his  infant  son,  who  was 
run  over  by  a  locomotive  engine  of  the  defendant,  it  was 
held  *  permissible  for  him  to  recover  his  entire  damages,  in- 
cluding loss  of  service,  where  he  elects  and  proceeds  to  do 
so,  and  the  recovery  for  the  next  of  kin  is  for  his  exclusive 
benefit.  This  was  upon  the  assumption  that  he  could  re- 
cover for  loss  of  service  independently  of  the  statute ;  and 
it  was  considered  better  to  thus  combine  the  two  actions ; 
and  it  was  declared  that  the  recovery  would  be  a  bar  to  an- 
other action  for  the  same  damages  by  the  father  as  such. 

Under  Special  Statutes,  —  Usually,  the  statute  makes 
special  reference  to  this  class  of  cases.  The  parties  thus 
entitled  to  sue  for  the  death  (or  injury)  of  a  minor  child  have 
generally  been   the   parent  or  guardian ;  the  matter  being 

'  Relying  upon  Insurance  Co.  v.  Brame,  95  U  S.  757,  as  a  recent  confirm- 
atory authority,  and  as  pointing  out  that  the  force  of  the  rule  is  not  dimin- 
ished by  the  two  earlier  New  York  cases  reviewed  in  Green  v»  Hudson  River 
R.  Co.,  2  Keyes,  294.  The  case  of  Cutting  r.  Seabury,  i  Sprague,  522, 
is  distinguished  as  setting  forth  the  opinion  of  the  judge,  which  he  admits 
to  be  contrary  to  authority. 

»  McGovern  v.  New  York,  etc.,  R.  Co.,  67  N.  Y.  417. 
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permitted  in  many  States  to  maintain  the  action  in  case  of 
the  death  of  the  father,  or  of  his  desertion  of  his  family,  or 
imprisonment,  etc.  But  most  interesting  questions  have 
arisen  touching  the  measure  of  damages  for  injuries  resulting 
in  the  death  of  such  minor  children. 

Pecufdaty  Loss,  not  Mental  Anguish,  the  Criterion,  —  First 
among  these  is  the  point  whether  the  recovery  is  limited  to 
pecuniary  loss  to  the  party  maintaining  the  action,  or  to  the 
beneficiary  thereof.  The  outcome  of  the  decisions  appears 
to  be  that  such  is  the  true  limit  here,  as  well  as  in  other 
cases  of  fatal  injuries.  Neither  the  injuries  personal  to  the 
deceased,  nor  the  mental  anguish  or  distress  of  the  parent 
or  nearest  survivor,  are  to  be  considered  as  elements  of 
damage.  An  examination  of  the  cases,  of  which  a  survey 
is  here  presented,  develops  the  force  and  extent  of  this  view. 

Applications  of  the  Rule,  —  Thus,  in  Indiana,  the  law  *  pro- 
vides as  follows :  "A  father,  or  in  case  of  his  death,  or  deser- 
tion of  his  family,  or  imprisonment,  the  mother,  may  main- 
tain an  action  for  the  injury  or  death  of  a  child ;  and  a 
guardian  for  the  des^h  or  injury  of  his  ward."  Under  this 
enactment,  an  action  was  brought  *  by  the  mother  of  a  minor, 
to  recover  damages  for  the  loss  of  the  life  of  the  child,  who 
had  been  killed  by  an  engine  of  the  defendant.  The  court 
held  it  error  to  charge  the  jury  that  in  estimating  the  damages 
they  might  take  into  consideration  the  actual  pecuniary  loss  to 
the  plaintiff,  occasioned  by  the  death  of  the  son  or  servant, 
and  also  such  other  circumstances  as  have  injuriously 
affected  the  plaintiff  in  person,  in  peace  of  mind,  and  in  hap- 
piness. 

In  New  York,  the  statute  authorized  the  jury  to  give  such 
damages  as  they  deem  fair  and  just,  with  reference  to  the 
pecuniary  injury  resulting  from  such  death  to  the  wife  and 
next  of  kin  of  the  deceased  person.  The  Court  of  Ap- 
peals,3  in  considering  these  provisions,  said :  ''  In  respect  to 
purely  personal  torts,  it  is  true  that,  at  common  law,  the  right 

'  a  Rer*  Stets.,  sect  37. 

'  Ohio,  etc,  R.  Co.  v.  Tindall,  13  Ind.  586. 

3  Qninn  v.  Moore,  15  N.  Y.  432. 
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of  action  ceases  with  the  death  of  the  injured  party ;  but  the 
theory  of  the  statute  is,  that  the  next  of  kin  have  a  pecuniary 
interest  in  the  life  of  the  person  killed,  and  the  value  of  this 
interest  is  the  amount  for  which  the  jury  are  to  give  their 
verdict.  Neither  the  personal  wrong  nor  outrage  to  the  de- 
cedent, nor  the  pain  and  suffering  he  may  have  endured, 
are  to  be  taken  into  account.  These  would  be  the  founda- 
tion of  the  action,  and  the  criterion  of  damage,  if  death  had 
not  ensued)  and  the  injured  party  had  brought  the  suit." 
These  opinions  accord  with  those  in  Oldfield  v.  New  York 
and  Harlem  Railroad  Company,'  where  it  was  held  that 
the  jury,  who  had  all  the  circumstances  of  the  casualty,  and 
the  precise  condition  and  relationship  of  the  parties  before 
them,  should  give  such  compensation  as  they  should  deem 
fair  and  just,  keeping  in  view  that  it  was  to  be  measured  by 
the  injury  done  the  next  kin.  They  were  not  to  compensate 
for  the  pain  and  suffering  endured  by  the  deceased,  or  the 
anguish  and  distress  of  the  nearest  survivor,  incident  to  the 
loss  of  a  member  of  the  family,  but  were  to  measure  the 
damages  by  the  pecuniary  injury  exclusively,  the  statute  as- 
suming that  every  person  possesses  some  relative  value  to 
others.  In  this  case,  the  court  below  had  instructed  the  jury 
^that  they  could  not  give  damages  for  the  physical  suffering 
of  the  child,  or  the  anguish  of  mind  inflicted  upon  the 
parent  by  such  a  calamity;  that  the  measure  of  damages 
was  strictly  pecuniary,  to  indemnify  fully  for  the  pecuniary 
loss  that  may  have  attended  or  resulted  from  the  loss  of  the 
child ;  and  the  Court  of  Appeals  held  that  the  instruction 
was  properly  given.  It  will  thus  be  seen  that  the*legislative 
provision  was  regarded  as  not  extending  the  ordinary  rule 
on  the  subject. 

So  one  branch,  at  least,  of  the  rule  was  confirmed  in  Penn- 
sylvania Railroad  Company  v.  Zebe,'  where  it  was  declared 
that  the  measure  of  damages  is  not  the  loss  or  suffering  of 
the  deceased,  but  the  injury  resulting  to  his  family  from  his 
death. 

Shock  to  Mother^  Causing  Illness.  —  In  the  early  case  of 

«  14  N.  Y.  318.  «  33  Pa.  St.  328. 
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Ford  V.  Monroe/  the  father,  suing  for  the  negligent  killing 
of  his  infant  son,  alleged,  by  way  of  special  damage,  that,  in 
consequence  of  the  occurrence,  his  wife  became  sick,  and 
remained  so  for  a  long  time,  and  that  the  plaintiff  was  not 
only  deprived  of  her  society,  but  was  subjected  to  great  ex- 
pense in  attendance  upon  her,  and  in  effecting  her  recovery. 
The  court  sustained  the  instruction  of  the  court  below,  that 
these  damages  occasioned  by  the  wife's  sickness,  were  re- 
coverable. The  decision  was  {{laced  upon  the  ground  that 
such  damages  were  specially  alleged,  and  were  clearly  proved 
to  have  been  the  direct  consequence  of  the  principal  act 
complained  of.  In  Shields  v.  Yonge,'  like  damages  were  al- 
leged, but  not  passed  on  by  the  court.  Were  these  cases 
decisive,  they  would  stand  quite  apart  from  the  current  of 
aathority.  But  the  latter  case  has  no  force  as  an  authority, 
and  the  former  has  been  attacked  as  a  meve  nisi  prius  case. 
This  was,  however,  in  connection  with  the  right  to  maintain 
an  action  for  the  death  of  a  person  regarded  as  a  servant. 
That  point  was  declared  not  to  have  arisen,  or  been  decided, 
in  the  case.^ 

Whether  the  shock  to  the  nearest  survivor  results  in  ill- 
ness and  entails  expense,  does  not  seem  to  be  generally  re- 
garded as  material.  Mental  anguish  as  a  source  of  damage, 
whether  it  results  in  physical  suffering  or  not,  seems,  as  af- 
fecting one  person  on  account  of  physical  injury  to  another, 
to  be  too  remote  to  be  taken  into  consideration.  True,  there 
is  a  different  rule  in  the  case  of  seduction,  but  this  has  al- 
ways been  regarded  as  an  exception,  based  on  the  peculiar 
character  of  the  injury,  and  the  shame  and  disgrace  to  the 
family.* 

Loss  of  Service, — But  accepting  the  criterion,  of  pecuni- 
ary loss  to  the  beneficiaries  of  the  action  as  the  sole  measure 
of  damages,   the   question   arises.   What  constitutes  such 

*  20  Wend.  368  (1838). 

•  IS  Ga.  349  (1854)- 

'  See  Carey  v,  Berkshire  R.  Co.,  i  Cosh.  475 ;  Osbom  v,  Gillett,  L.  R. 
S  Exch.  88 ;  Green  v.  Hadson  River  R.  Co.,  2  Keyes,  294.  But  compare,  as 
to  loss  of  service,  McGovem  v.  New  York,  etc.,  R.  Co.,  67  N.  Y.  417. 

4  Covington  Street  R.  Co.  v.  Packer,  9  Bush,  455. 
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pecuniary  ^loss  ?  Loss  of  service  has  been  regarded  as  the 
principal,  if  not  the  sole  element  of  such  damage.  Hence, 
to  the  query,  May  a  father  treat  his  son  as  his  servant,  and 
sue  for  an  injury  to  the  son  as  for  an  injury  to  the  servant  ? 
it  was  answered,'  If  the  son  be  old  enough  to  render  service, 
the  father  may.* 

The  suit  referred  to  was  for  the  killing  of  the  son,  a  fire- 
man on  a  railroad  train,  through  the  negligence  of  fellow- 
employees  ;  and  the  damages  alleged  were,  loss  of  service 
until  the  son  arrived  at  the  age  of  twenty-one  years,  and 
loss  of  service  for  the  one  hour  during  which  the  boy  sur- 
vived after  the  accident  occurred.^  It  was  held,  that  as 
the  son  was  eighteen,  and  therefore  old  enough  to  render 
service,  the  father  might  sue  for  such  loss  of  service,  if  the 
deceased  were  regarded  simply  as  a  passenger  on  the  train, 
and  not  as  an  employee  of  the  company. 

That  there  may  be  recovery  for  loss  of  service  was  also 
declared  in  another  case,^  where  the  plaintiff  sought  to  re- 
cover damages  for  the  death  of  his  minor  son,  due  to  cruel 
and  illegal  treatment  by  defendant,  the  master  of  a  vessel. 
The  decision,  however,  was  against  the  plaintiff,  on  the 
ground  that  at  the  time  of  the  death,  the  defendant,  and  not 
the  father,  was  entitled  to  the  services.*  In  Ford  v.  Mon- 
roe,^ already  mentioned,  the  son  was  ten  years  old  when 
he  was  run  over  and  killed,  and  his  death  was  charged 
to  have  been  occasioned  by  the  negligence  of  a  servant  of 

'  In  Shields  v,  Yonge,  15  Ga.  349  (citing  Flemington  v.  Smithers,  2  Car. 
&  P.  292)  ;  Smith's  M.  &  S.  83,  84. 

*  In  England,  a  negative  answer  has  been  given  in  the  case  of  a  daughter 
not  appearing  to  be  a  minor,  even  under  Lord  Campbell's  Act  See  Osborn 
V,  Gillett,  L.  R.  8  Exch.  88. 

3  Special  damage  was  also  alleged,  as  already  noted,  by  reason  of  the  grief 
of  the  mother,  causing  an  attack  of  sickness,  and  consequent  loss  of  service  to 
the  plaintiff. 

4  Plummer  v,  Webb,  Ware,  75. 

5  But  in  actions  for  seduction  it  has  lately  been  again  ruled,  that  there  may 
be  recovery  for  loss  of  service  where  the  injured  party  was  in  the  service  of  the 
defendant.  See  decision  of  the  Supreme  Court  of  Wisconsin  on  June  4,  1881, 
in  the  case  of  Lavery  v.  Crooke,  reported  in  24  Alb.  L.  J.  187. 

^  20  Wend.  368. 
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the  defendant.  The  judge  below  instructed  the  jury  that 
plaintifF  would  be  entitled  to  recover  such  sum,  by  way  of 
damages,  as  they  should  be  of  opinion  the  service  of  the 
child  would  have  been  worth  to  him  until  he  became  of  age. 
The  court  above  appears  not  to  have  directly  passed  on  this 
point  In  Pack  v.  Mayor,  etc.,*  where  the  court  below  had 
charged  that  the  plaintiff  could  recover  for  the  probable 
pecuniary  profit  of  his  child's  services  until  he  became  of 
age,  Bronson,  J.,  gave  vent  to  a  different  impression,  inac- 
curately relying  upon  Ford  v.  Monroe,  in  which  he  had  been 
one  of  the  judges.*  This  point  in  Ford  v.  Monroe,  is  also 
discussed  in  Edgar  v.  Costello,^  already  cited.  It  is  there 
said  to  be  difficult  to  understand  how,  in  any  view  of  the 
case,  that  portion  of  the  charge  of  the  court  below  could  be 
vindicated,  which  permitted  the  jury  to  give,  as  damages, 
whatever  they  might  think  the  services  of  the  child  would 
have  been  worth  from  the  time  of  the  injury  until  he  at- 
tained the  age  of  twenty-one  years ;  for  the  child  might 
have  died  from  natural  causes  long  before  he  reached  the 

« 

age  of  twenty-one  years. 

Nevertheless,  less  questionable  authorities  firmly  estab- 
lish the  principle  that,  in  case  of  the  death  of  a  child  through 
the  negligence  of  another,  his  parents  are  entitled  to  recover 
damages  for  the  loss  of  his  services  until  he  would  have 
come  of  age.* 

Indeed,  in  some  cases  the  recovery  may  cover  services 
the  child  would  have  rendered  after  he  reached  majority.^ 
Thus,  under  the  Iowa  statute,  in  an  action  by  an  administra- 
tor of  an  infant  to  recover  for  his  death,  the  recovery  is  lim- 
ited to  damages  accruing  to  the  estate  after  the  infant  would 
have   attained    his   majority.     For  the   damages  accruing 

'3N.Y.493- 

*  See  remarks  of  Leonard,  J.,  in  Green  v.  Hudson  River  R.  Co.,  2  Keyes, 

394-  3  14  So.  Car.  20. 

^  McGovem  v.  New  York,  etc.,  R.  Co.,  67  N.  Y.  417  (which  assumes 
ford  V.  Monroe  to  be  authority  on  this  point);  Rockford,  etc.,  R.  Co.  v. 
Dclaney,  82  111.  198. 

^  Potter  v.  Chicago,  etc.,  R.  Co.,  21  Wis.  372;  j.  c,  22  Wis.  615.  And 
SM  Seaman  v.  Farmers'  Loan,  etc.,  Co.,  15  Wis.  578. 


76  DAMAGES   FOR  CORPORAL  INJURIES  TO   MINORS. 

before  that  time,  the  father — if  not  the  mother — might 
maintain  an  action.' 

Child  too  Young  for  Service.  —  It  has  been  sometimes  laid 
down,  as  suggested  in  one  of  the  cases  previously  consid- 
ered,"  that  there  can  be  no  recovery  where  the  child  was  not 
old  enough  to  render  service.  Furthermore^  in  a  later  case 
in  Georgia,  it  was  held  tliat  a  father  could  not  maintain  an 
action  for  damages  on  account  of  the  homicide  of  his  infant 
child,  who  was,  at  the  time  of  hb  death,  incapable  of  render- 
ing him  any  service.^  So,  very  recently  in  Edgar  v.  Costello,^ 
it  was  said :  "  Where,  as  in  this  case,  death  resulted  imme- 
diately from  the  injury,  and  the  child  was  of  such  tender 
years  as  to  negative  the  idea  that  he  could  render  any  ser- 
vice to  the  father,  there  certainly  could  be  no  ground  for  a 
claim  of  damages  from  a  loss  of  service/' 

That  the  prevailing  view  is  otherwise,  however,  is  shown 
by  frequent  recoveries  of  damages  for  the  death  of  infants 
of  such  tender  years  that  they  were  clearly  unable  to  render 
any  service.  Thus,  verdicts  for  substantial  damages  have 
been  sustained  where  the  child  was  between  six  and  seven 
years  of  age,'  where  it  was  four  years  of  age,^  and  even 
where  it  was  eighteen  months  old.'  In  one  of  these  cases  ^ 
the  court  says :  "  Where  the  deceased  was  a  minor,  and  left 
a  father  who  would  have  been  entitled  to  his  services,  had  he 
lived,  the  law  implies  a  pecuniary  loss,  for  which  compensa- 
tion under  the  statute  may  be  given."  In  fact,  it  may  be 
regarded  as  the  prevailing  doctrine  that,  in  the  case  of  suits 
for  the  death  of  a  child,  for  the  benefit  of  parents,  pecuniary 
damage  will  be  presumed .9 

*  Walters  v.  Chicago,  etc.,  R.  Co.,  36  Iowa,  468. 

*  Shields  v,  Yonge,  15  Ga.  549. 

3  Allen  V.  Atlantic  Street  R.  Co.,  54  Ga.  503. 

4  14  So.  Car.  20. 

5  Chicago,  etc.,  R.  Co.  v.  Becker,  S4  III.  483. 
^  Qiicago  V,  Hesing,  83  III.  207. 

7  Louisville,  etc.,  R.  Co.  v.  Connor,  9  Heisk.  20. 
^  Chicago  V,  Hesing,  supra. 

9  Condon  v.  Great  Southern  R.  Co.,  16  I.  R.  C.  L.  (n.  s.)  415 ;  Chicago  v. 
Scholten,  75  III.  468 ;  Baltimore,  etc.,  R.  Co.  v,  Kelly,  24  Md.  471.     But  see 
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Measure  of  Damages.  —  But  what,  then,  is  the  measure  of 
damages  in  an  action  by  the  parent  for  the  death  of  a  minor 
child  ?  According  to  the  preponderating  decisions,  it  is  the 
value  of  the  child's  services  until  he  attained  his  majority, 
less  the  expense  necessary  for  his  support  and  maintenance, 
considered  in  connection  with  his  expectation  of  life.' 

But  a  different  view  has  been  maintained  in  isolated  in- 
stances. Thus,  in  a  case  which  was  not  passed  upon  by  the 
court  of  last  resort,*  the  opinion,  after  stating  that  pecuniary 
injury  to  the  parent  was  the  criterion  of  damages,  proceeds 
thus:  "The  jury  estimated  that  pecuniary  injury  at  1 1,500; 
that  is,  that  the  plaintiff  was  the  pecuniary  loser  of  1 1,500 
by  the  accident.  The  child  was  four  years  and  one  month 
old  when  he  died.  For  the  next  ten  years,  had  he  lived,  it 
may  be  safely  said  that  he  would  have  been  a  burden  in 
place  of  a  benefit,  pecuniarily,  to  his  parents.  And  for  the 
next  seven  years  after  that,  if  educated  to  a  profession  or 
mercantile  calling,  or  put  to  a  trade,  he  would  have  done 
well  —  much  better  than  the  majority  of  lads  —  if  he  sup- 
ported himself.  During  all  this  time  he  would  be  expo*sed 
to  disease  and  death,  and  the  other  ills  which  beset  human 
life.  The  life  of  this  little  boy,  however  priceless  may  have 
been  its  value  in  other  aspects,  had  no  pecuniary  value  which 
the  jury  could  estimate  at  ^1,500.  If  the  plaintiffs  could 
recover  at  all,  the  damages  should  have  been  nominal." 

Cost  of  Maintenance, — The  difficulty  with  this  reasoning 
is  that,  if  generally  applied,  it  would  prevent  the  recovery  of 
substantial  damages  in  any  case  of  death  of  minors,  by  neg- 
ligence, where  there  were  no  agg^vating  circumstances. 
But  such  weight  as  might  be  attached  to  it  as  mere  prece- 
dent is  entirely  overcome  by  the  other  cases,  already  men- 

Ihl  V.  Forty-second  Street  R.  Co.,  47  N.  Y.  317 ;  Bell  v,  Wooten,  53  Ga.  684 ; 
Allen  V,  Atlanta  Street  R.  Co.,  54  Ga.  503. 

*  Quinn  v.  Moore,  15  N.  Y.  432;  Barley  v.  Chicago,  etc.,  R.  Co.,  4  Biss. 
432;  Birmingham  v,  Dorer,  3  Brews.  69;  Caldwell  v.  Brown,  53  Pa.  St  453; 
Peniuylvaaia,  etc.,  R.  Co.  v.  Bantom,  54  Pa.  St.  495 ;  Chicago  v.  Scholten,  75 
III  469;  Rockford,  etc,  R.  Co.  v,  Delaney,  82  III.  198;  Chicago  v,  Hesing,  83 
III  205. 

*  Lehman  v.  Brookl3m,  29  Barb.  234. 
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tionedy  where  verdicts  for  considerable  sums,  ranging  from 
|8oo  to  l3,ooo,  have  been  upheld  as  compensation  for  the 
death  of  very  young  children,  and  no  regard  was  paid  to 
the  contention  that  the  cost  of  maintenance  of  the  child 
until  the  attainment  of  majority  would  equal,  and,  perhaps, 
exceed  the  earnings  of  such  child. 

EsHtnating  Amount  of  Earnings,  —  This  entire  matter  re- 
ceived much  attention  from  the  Supreme  Court  of  Iowa,  in 
a  very  recent  and  interesting  case.'  The  facts  were  these  : 
A  boy  about  eleven  years  of  age  entered  a  freight«car  to 
"  steal  a  ride."  Being  discovered,  while  the  train  was  in 
motion,  by  the  conductor,  the  boy  was  roughly  ordered  out. 
The  only  means  of  escape  was  a  window ;  and  the  boy,  while 
attempting  to  crawl  out  and  jump  to  the  ground,  lost  his 
hold,  fell  upon  the  track,  and  was  run  over  and  killed. 
Action  was  brought  by  his  mother,  a  widow.  The  appellate 
court  approved  this  instruction  asked  by  defendant :  *'  If 
you  find  for  the  plaintiff  in  any  sum,  then  you  will  allow 
her  only  a  fair  compensation  for  the  loss  of  service  which 
she  has  sustained,  as  shown  by  the  evidence,  taking  into 
consideration  the  age,  health,  anti  habits  of  the  deceased,  his 
capacity  for  labor,  the  possibility  of  his  living  to  the  age  of 
majority,  and  the  fair  and  probable  cost  of  his  clothing, 
maintenance,  and  care,  and  such  matters  as  are  inseparably 
connected  with  his  bringing  up  by  his  mother.''  The  opinion, 
which  was  by  Adams,  C.  J.,  states  that  the  court  below  re- 
fused to  give  this  instruction,  but  instructed  the  jury  that 
the  amount  which  the  plaintiff  would  be  entitled  to  recover, 
if  any,  would  be  the  probable  amount  which  the  deceased 
would  have  earned  during  his  minority,  less  the  expense  of 
his  keeping  and  maintenance.  Commenting  upon  this  view, 
the  opinion  continues :  "  The  ruling  of  the  court  below  upon 
the  measure  of  damages  is  assigned  as  error.  In  our  opinion, 
the  instruction  asked  by  the  defendant  was  correct,  and  that 
given  by  the  court  was  not.  Evidence  was  introduced  tend- 
ing to  show  what  the  deceased's  services  would  probably 

'  Benton  v,  Chicago,   etc,  R.   Co.,  decided  March  24,   1881,  and  con- 
tained in  1 1  Reporter,  837. 
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have  been  worth  per  month  during  the  remaining  period  of 
his  minority.  The  estimated  amount  of  his  earnings  differed 
in  different  years,  being  much  the  greater  during  the  latter 
part  of  his  minority.  Now,  under  the  rule  given,  the  jury 
was  allowed  to  aggregate  the  amounts  proven,  and  give  a 
present  verdict  for  that  amount,  less  the  probable  cost  of 
maintenance,  etc.,  as  if  the  amount  which  the  boy  would 
have  earned  would  have  been  earned  all  at  one  time  and 
immediately,  if  he  had  not  been  killed.  It  is  evident  that 
the  court  erred  in  excluding  from  the  jury  the  consideration 
of  the  time  of  the  verdict  as  related  to  the  time  when  the 
services  would  have  been  rendered." 

Medical  Aid — Funeral  Expenses^  etc. — The  question, 
whether  there  can  be  recovery  by  a  parent  for  nursing  and 
medical  attendance  furnished  before  the  death  of  the  child, 
and  for  the  funeral  expenses,  has  arisen  in  a  number  of 
cases.  The  suggestion  has  been  made  that  the  small  recov- 
ery (|20o),  in  Ford  v.  Monroe,'  might  warrant  the  inference 
that  the  recovery  was  really  for  the  expenses  of  interment, 
or  for  care  and  expense  bestowed  in  an  attempt  to  recover 
the  chUd.» 

In  Pack  V.  Mayor,  etc.,3  although  damages  were  claimed 
for  the  loss  of  service,  until  majority,  of  a  child  who  survived 
the  injury  an  hour  and  a  half,  Bronson,  J.,  stated  that  he 
had  "a  strong  impression  that  the  father  could  recover 
nothing  on  account  of  the  injury  to  the  child,  beyond  the 
physician's  bill  and  funeral  expenses." 

Besides  these  mere  unauthoritative  declarations,  such  ex- 
penditures for  medical  attendance  and  burial  purposes  have 
been  allowed  in  several  instances  in  this  country,  to  a  parent 
suing  for  the  death  of  a  child.^ 

'  Ante,  p.  76. 

'  Green  v.  Hudson  River  R.  Co.,  2  Keyes,  294. 

3  3N.Y.,493. 

^  PennsylTania  R.  Co.  v.  Bantom,  54  Pa.  St  495 ;  Owen  v,  Brockschmidt, 

S4  Mo.  385 ;  Cleyeland,  etc.,  R.  Co.  v.  Rowan,  66  Pa.  St.  393.  But  in  South 
Carolina,  it  was  said  that  the  first  two  of  these  cases  were  decided  under  special 
statutes,  and  held  that,  without  special  allegation,  such  damages  were  not  re- 
coverable.    Edgar  v.  Costello,  14  So.  Car.  20. 
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In  one  State  it  has  been  insisted  that  funeral  expenses,  if 
recoverable  at  all,  are  in  the  nature  of  special  damages,  and 
should  have  been  pleaded.  The  action  had  been  brought 
against  a  property-owner  whose  land  adjoined  a  street-cross^ 
ing,  which,  it  was  alleged,  he  negligently  failed  to  repair;  so 
that  plaintiff's  infant  son  fell  through  a  hole  in  the  street- 
crossing  into  the  waters  of  the  bay  underneath,  and  was 
drowned.* 

Another  limitation  in  every  case  of  death  by  wrongful  act, 
seems  to  be  that  such  medical  and  funeral  expenses  must 
not  have  been  voluntarily  assumed,  but  that  the  plaintifT 
must  have  been  under  legal  obligation  to  furnish  them.' 
Hence,  such  expenses  cannot  be  recovered  by  a  father  in 
a  case  where  the  deceased  son  was  twenty-seven  years  of 
age,  and  lived  away  from  home.^ 

Indeed,  in  England,  the  general  rule  in  the  case  of  injuries 
resulting  in  death  seems  to  be,  that  expenses  for  the  funeral 
and  for  mourning  are  not  recoverable  at  all.^ 

Poverty  of  Plaintiff,  —  Another  interesting  question  is, 
whether  the  poverty  of  the  plaintiff,  or  of  those  for  whom 
he  sues,  may  be  considered  by  the  jury.  This  has  been  per- 
mitted in  cases  where  the  services  of  the  child  were  of  pe- 
culiar value  to  the  parent  on  this  account.  Thus,  although 
as  a  rule  the  poverty  of  the  plaintiff,  or  of  the  beneficiaries 
of  the  action,  is  not  to  be  taken  into  account,  yet  in  the  case 
of  a  suit  for  damages  for  the  death  of  a  boy  seven  or  eight 
years  of  age,  it  has  been  held  that  if  the  family  were  poor, 
the  fact  that  the  boy  would  probably  early  have  commenced 
to  assist  in  supporting  the  family,  may  be  taken  into  consid- 
eration.5  So  it  was  also  ruled  in  England,  where  the  action 
was  by  a  father  to  recover  damages  for  the  death  of  his  son, 

*  Gay  V,  Winter,  34  Cal.  152. 

*  Roeder  v.  Ormsby,  22  How.  Pr.  270,  and  cases  cited  ante,  p.  79,  note  4. 

3  Dalton  V.  Sonth-Eastem  R.  Co.,  4  C.  B.  (N.  s.)  296 ;  j.  ^.  4  Jur.  565,  or  27 
L.  J.  (C.  P.)  227. 

4  Boulter  v.  Webster,  13  Week.  Rep.  289  ;  Franklin  v.  South -Eastern  R. 
Co.,  3  HurL  &  N.  211.  To  same  effect,  as  to  a  daughter  not  shown  to  be  a 
minor,  is  Osbom  v.  Gillett,  L.  R.  8  Exch.  88. 

5  Barley  v.  Chicago,  etc.,  R.  Co.,  4  Biss.  430. 
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and  it  appeared  that  the  son,  who  earned  good  wages,  had 
been  in  the  habit  for  several  years,  of  contributing  to  the 
support  of  his  parents,  who  were  in  humble  circumstances, 
by  making  them  frequent  small  presents,  and  by  becoming 
responsible  for  meat.  Under  these  circumstances  it  was 
held  that  damages  might  be  given  to  the  plaintiff  in  respect 
of  his  being  disappointed  in  a  reasonable  expectation  of  pe- 
cuniary advantage  by  the  continuance  of  his  son's  life.'  A 
Uke  conclusion  has  been  reached  in  Ireland,  where  it  ap- 
peared that  the  father  was  old  and  infirm,  and  that  the  son, 
who  was  young  and  earning  good  wages,  assisted  his  father 
in  some  work,  for  which  the  father  was  paid  a  settled  sum 
per  week.  The  jury  having  found  that  the  father  had  a 
reasonable  expectation  of  pecuniary  benefit  from  the  con- 
tinuance of  his  son's  life,  the  court  held  that  the  action  was 
maintainable.' 

Prospective  Damages,  —  Prospective  damages  are  recov- 
erable, in  the  case  of  death  by  wrongful  act,  under  the  stat- 
utes which  have  been  enacted  both  in  England  and  in 
America.3 

This  right  was  sustained  in  an  action  by  a  widow  for  the 
death  of  her  son,  aged  fourteen,  who  had  never  earned  any 
money,  but  whose  capabilities  were  valued  at  sixpence  a 
day.  It  was  ruled  that  the  probability  that  he  would  have 
earned  more,  or  would  have  devoted  part  of  his  earnings  to 
his  mother's  support,  may  be  considered  by  the  jury.* 

But  prospective  damages  for  the  loss  occasioned  by  the 
death  of  a  child  are  usually  limited  by  what  would  have 
been  the  period  of  minority ;  *  and  it  has  been  held  that  they 
must  be  specially  alleged.* 

Exemplary  Damages.  —  By   virtue   of  express  statutory 

'  Dalton  V,  South-Eastern  R.  Co.,  4  C.  B.  (N.  s.)  296. 

'  Fnuiklin  v,  South-Eastern  R.  Co.,  3  Horl.  &  N.  211. 

5  OldSeld  V,  New  York,  etc.,  R.  Co.,  14  N.  Y.  310;  TiUey  v.  Hudson 
RiTer  R.  Co.,  29  N.  Y.  252,  and  cases  infra. 

4  Condon  v.  Great  Southern,  etc.,  R.  Co.,  16  I.  R.  C.  L.  (n.  s.)  415. 

'  State  of  Maryland,  etc.,  v.  Baltimore,  etc,  R.  Co.,  24  Md.  117  (cited  2 
Sedgw.  on  Dam.  (7th  ed.)  538). 

^  GilUgan  v.  New  York,  etc.,  R.  Co.,  i  E.  D.  Smith,  453. 

VOL.  vm.  NO.  I  6 
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provisions,  exemplary  damages  are  recoverable  in  several 
States  for  the  death  of  a  child  caused  by  the  negligence  of 
another.  Thus,  where  the  statute  in  force  (since  changed  in 
this  respect)  provided  that  in  every  action  of  the  character 
now  under  discussion,  the  jury  might  give  such  damages, 
pecuniary  and  exemplary,  as  they  should  deem  fair  and  just, 
it  was  held  that  the  statute  superseded  the  common-law  rule  ; 
that  it  was  even  broader  than  the  statutes  of  some  of  the 
States,  which  fixed  a  limit  to  the  damages ;  and  that  as  it 
authorized  exemplary  damages,  when  the  death  was  caused 
by  the  simple  negligence  of  the  defendant,  the  discretion  of 
the  jury  in  fixing  the  amount  of  such  damages  should  not 
be  interfered  with  by  the  court,  except  in  cases  of  most  pal- 
pable abuse  of  such  discretion.' 

The  case  in  which  these  views  were  expressed  was  one  in 
which  the  infant,  seven  years  old,  was  run  over  and  killed 
by  a  fire-engine  controlled  by  a  servant  of  the  city.  A 
verdict  for  |5,ooo  was  obtained,  and  it  was  held  that  the 
damages  assessed  were  not  so  excessive  as  to  justify  a  pre- 
sumption that  the  jury  was  misled  by  passion,  prejudice,  or 
ignorance.  Under  a  less  comprehensive  statute,  exemplary 
damages  have  been  allowed  against  railroads." 

Under  the  Missouri  statute,  the  jury  are  permitted  to  give 
such  damages  as  they  may  deem  fair  and  just,  having  regard 
to  the  mitigating  or  aggravating  circumstances  attending  the 
wrongful  act,  neglect,  or  default.  It  was  held  that  these  pro- 
visions did  not  limit  the  amount  of  damages  to  the  actual 
pecuniary  loss  suffered  in  the  death  of  a  child.  It  was  de- 
clared that  such  a  construction  would  make  the  provisions 
of  the  statute,  as  to  mitigating  or  aggravating  circumstances, 
wholly  meaningless  and  inoperative.^ 

Mitigation  of  Damages,  —  Irrespective  of  statute,  of  course, 

'  Myers  v.  San  Francisco,  42  CaL  215. 

*  Bowler  v.  Lane,  3  Mete.  311.  In  Kentucky,  in  Covington  Street  R.  Co.  v. 
Packer,  9  Bush,  455 ;  Louisville,  etc.,  R.  Co.  v.  Case's  Administrator,  9  Bush, 
728 ;  Jacobs's  Administrator  v,  Louisville,  etc.,  10  Bush,  263. 

3  Owen  V,  Brockschmidt,  54  Mo.  285.  See  also  Foppiano  v.  Baker,  3  Mo. 
App.  559, 
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evidence  may  be  introduced  in  mitigation.  Where  a  parent 
is  plaintiff,  it  is  competent  to  show  that  he  was  not  entitled 
to  the  services  of  his  minor  child.'  So,  the  jury  have  been 
asked  to  consider,  in  mitigation  of  dams^es,  the  probability 
of  the  marriage  of  a  young  lady  whose  death  at  the  age  of 
eighteen,  was  the  cause  of  action.' 

Injuries  to  Minors^  not  Resulting  in  Death,  —  If  the  plain- 
tiff is  a  minor  to  whose  services  his  parents  are  entitled,  and 
who,  therefore,  is  not  entitled  to  the  fruits  of  his  labor  until 
that  time,  that  circumstance  must  be  considered  by  the 
juiy  in  assessing  damages.  Otherwise  the  defendant  might 
be  compelled  to  pay  damages  twice  for  the  same  injury,  as 
the  parents  may  maintain  an  action  for  the  loss  of  the  child's 
services  from  the  time  of  the  injury  until  his  majority.^  But, 
as  will  presently  appear,  the  minor  may  recover  for  the  pain 
and  suffering  he  has  endured,  and  for  the  expenses  of  his 
cure.  Yet  he  cannot  recover  damages  covering  the  ex- 
penses of  his  cure,  if  such  expenses  were  paid  by  his  parents, 
unless  they  were  paid  out  of  the  funds  belonging  to  the 
infant ;  for  the  parents  may  themselves  maintain  an  action 
for  moneys  so  expended  by  them.^ 

Permanent  Injury.  —  The  infant  may  also  recover  for  any 
permanent  injury  to  his  person.  But  in  a  very  recent  case 
it  seems  to  be  considered  that  such  permanent  injury  must 
clearly  appear,  and  that  special  instructions  for  its  inclu- 
sion in  the  damages  must  be  asked,  may  be  assigned  as  error.^ 
The  action  was  by  a  minor,  whose  father  was  living,  and 
there  was  proof  of  injury  through  the  negligence  of  the 
officers  of  the  township  in  not  properly  maintaining  a  road. 
No  points  as  to  the  measure  of  damages  were  submitted  by 
counsel.  Upon  this  subject  the  judge,  in  his  general  charge, 
instructed  the  jury  that  they  should  consider  only  the  pain 
and  suffering  of  the   boy,  and  the  permanent  injuries  re- 

*  Plammer  v.  Webb,  Ware,  75 ;  Quincy  Coal  Co.  v.  Wood,  77  111.  68. 
■  Seaman  v.  Farmers*  Loan  Co.,  15  Wis.  575. 

3  Stewart  v.  Ripon,  38  Wis.  588. 

♦  Collins  V,  Le  Fevre,  i  Fost.  &  Fin.  436. 

'  Menges  v.  Money  Creek  Township  (Sup.  Ct  Pa.,  June  20,  1881),  la 
Reporter,  345. 
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ceived  by  him ;  that  is,  injuries  which  would  affect  him  after 
the  age  of  twenty-one.  As  to  the  permanent  injury,  the 
charge  continued,  one  of  his  teeth  was  exposed,  and  there 
was  some  testimony  as  to  the  probable  loss  of  it,  and  there 
was  also  a  claim  that  the  side  of  his  face  was  sunken  ;  that 
he  was  subject  to  palpitation  of  the  heart,  and  had  some 
defect  in  his  speech;  that  these  matters  should  be  con- 
sidered so  far  as  they  affected  the  earning  capacity  of  the 
plaintiff  after  coming  of  age.  There  was  a  verdict  for  the 
plaintiff  for  IS15.  It  was  contended  in  the  appellate  court 
that  the  rule  of  damages  was  too  narrow.  Prospective 
bodily  and  mental  suffering  should  be  taken  into  account.' 
The  court,  it  was  urged,  should  have  directed  the  attention 
of  the  jury  to  the  disfigurement  and  deprivation  of  per- 
sonal comfort  likely  to  be  suffered  by  the  plaintiff.'  On 
the  other  side,  it  was  insisted  that  the  correct  rule  of  dam- 
ages, the  injuries  not  having  been  wantonly  inflicted,  was 
laid  down  by  the  court  below.^ 

Green,  J.,  in  delivering  the  opinion  of  the  court,  said : 
''  The  plaintiff  is  a  boy,  who  was  fourteen  years  of  age  at  the 
time  of  the  injury.  The  boy's  father  had  a  personal  right 
of  action  for  the  expense  of  nursing,  medical  attendance, 
etc.,  and  also  for  his  son's  services  during  minority,  for  which 
a  separate  suit  could  be,  or  was  brought.  In  this  case  the 
damages  sought  to  be  recovered  were  those  which  belonged 
exclusively  to  the  boy.  The  verdict  being  for  a  small  sum, 
he  brings  this  writ,  and  complains  that  the  court  laid  down  too 
narrow  a  rule  for  the  damages  to  be  recovered.  No  point 
was  put  to  the  court,  by  the  plaintiff,  as  to  the  measure  of  dam- 
ages.    He  now  complains  that  the  court  did  not  specially 

'  Citing  Laing  v.  Calder,  8  Barr,  79;  McLAUghlin  v.  Corry,  27  P.  F.  S. 
109 ;  Scott  Township  v.'Montgomery,  9  W.  N.  C.  389. 

*  Citing  Harrison  v.  St  Mark's  Church,  34  Leg.  Int.  76,  222;  Iver  v> 
Humphreys,  i  E.  D.  Smith,  196 ;  Railroad  Co.  v.  Barron,  5  Wall.  90;  Aldrich 
V.  Palmer,  24  CaL  $13. 

3  Citing  Railroad  Co.  v.  Donahue,  20  P.  F.  S.  124;  Railroad  Co.  v.  Kelly, 
31  Pa.  St  372;  Railroad  Co.  v.  Butler,  31  Pa.  St  338;  Fink  tr.  Gorman, 
46  Pa.  St  loi. 
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chaige  that,  in  addition  to  the  damages  mentioned,  the  plain- 
tiff might  also  recover  for  any  disfigurement  of  his  person, 
for  deprivation  of  personal  comfort,  or  of  capacity  to  derive 
pleasure  from  the  use  of  his  faculties,  powers,  members,  or 
appetites,  and  for  injuries  that  enhance  the  dangers  to  life. 
If  he  had  wished  such  an  instruction  it  was  easy  to  ask  for 
it,  and  it  is  hardly  fair  to  the  court  to  charge  it  with  error  for 
not  giving  the  peculiar  and  novel  instruction,  described, 
when  no  request  was  made." 

It  was  further  remarked  that  it  was  not  necessary  to 
decide  whether,  if  such  an  instruction  had  been  given,  it 
would  have  been  proper. 

Suits  by  Another  than  the  Person  Injured,  —  Where  the 
plaintiff  is  another  than  the  injured  infant,  as  a  parent,  the 
measure  of  damages  becomes  more  difficult.  The  weight 
of  authority  in  England  is  that  the  gravamen  of  the  action  is 
the  loss  of  service ;  as  incidental  to  which  the  parent  may 
recover  the  expenses  of  nursing  and  healing.'  To  the  same 
effect  are  a  few  American  cases.*  Generally,  in  this  country 
a  more  liberal  rule  has  been  adopted;  and  the  best  consid- 
ered cases  hold  that,  inasmuch  as  it  is  a  duty  enjoined  on 
the  parent  by  the  law  of  the  land,  as  well  as  by  the  laws  of 
nature,  to  care  for  and  heal  his  injured  child,  he  who  wilfully 
or  negligently  occasions  the  injury  should  be  held  responsi- 
ble for  expenses  incurred,  without  reference  to  the  capacity 
of  the  child  to  render  service.3 

Even  where  loss  of  service  is  not  regarded  as  the  main 
ground  of  damages,  it  is  one  element  thereof.     The  parent 

'  Add.  on  Torts,  903,  903.  See  also  Weedon  9.  Timbrel,  5  Term  Rep. 
357;  Gny  v»  Jeffiriet,  Cro.  Eliz.  55 ;  Basham  v.  Denner,  Cro.  EUz.  770;  ETans 
V.  Walton,  L.  R.  a  C.  P.  615 ;  Grinnel  v.  Wells,  7  Man.  &  G.  1041. 

'  Uorsn  V.   Dawes,  4  Cow.  413;   Vanhom  v.  Freeman,  i  HalsL  325; 

Rogers  V.  Smith,  17  Ind.  323.    In  McCarthy  v.  Guild,  12  Mete  291,  in  an 

scdon  for  injnrf  done  to  a  minor,  it  was  held  (under  a  statute  imposing  double 

^^^°^H^)  that  plaintiff  might  recover  for  the  loss  of  service  and  the  expenses  of 
core. 

3  Dennis  9.  Clarke,  2  Cush.  347 ;  Sykes  v.  Lawlor,  49  Cal.  236 ;  Ihl  v. 
Fortyiecoad  St  R.  Co.,  47  N.  Y.  317-320;  Schouler's  Dom.  ReL  351,  352. 
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may,  therefore,  recover  for  the  loss  of  his  child's  senrices  up 
to  majority.  If  his  disability  continue  beyond  that,  the 
child  may  then  recover  further  damages.* 

Removing  Deformity  or  Disfiguration,  —  The  recovery  by 
the  parent  is  limited  to  the  expense  of  healing  the  original 
wound.    The  parent  cannot  recover  anything  beyond  the 
cost  of  necessary  medical  or  suigical  aid,  as  for  removing  a 
deformity  pr  disfiguration.    This  was  established  in  Karr  v. 
Parks,*  where  the  father  sued  in  his  own  right  for  injuries 
received  by  his  daughter,  between  ten  and  eleven  years  of 
age,  who  was  attacked  and  gored  by  defendant's  cow.    A 
wound  upon  her  face  destroyed  the  sight  of  one  eye,  and 
the  lachrymal  duct,  and  tore  the  lower  lid  from  its  attach- 
ment at  the  inner  corner.     The  g^rl  was  immediately  placed 
in  the  care  of  a  surgeon,  under  whose  treatment  the  wound 
healed ;  but  there  remained  an  unseemly  disfigurement  of 
the  face.    The   larger  portion  of   the   expense,  for  which 
plaintiff  sought  to  recover  in  the  present  action,  was  incurred 
in  the  endeavor  to  remove  the  disfigurement.     The  court 
declared  that  it  was  the  duty  of  the  father  to  care  for  the 
health  of  his  infant  daughter,  and  he  could  recover  from  the 
defendant  all  sums  necessarily  expended  by  him  for  medical 
or  surgical  attendance  in  curing  her  wound,  occasioned  by 
the  defendant's   negligence.     But  his  duty  in   this  regard 
ceased  with  the  complete  healing  of  the  wound.     He  might 
at  his  option  incur  further  expense  in  the  removal   of  any 
blemish  or  disfigurement  caused  by  the  injury.     The  injury 
arising  from  the  permanent   deformity  would    be   an  item 
properly  allowable  in  the  daughter's  own  claim  for  damages ; 
but  the  cost  of  its  removal,  after  the  wound  was  healed, 
would  be  a  voluntary  expenditure  by   the  father,  and  he 
could  not  hold  the  defendant  liable  for  such  expenses.     If 
the  rule  were  otherwise,  the  damages  might  be  increased  at 
the  will  of  the  father  to  an  amount  greatly  disproportioned 
to  the  injury. 

Statutory  Regulations.  — But  does  the  same  rule  prevail 

\  "^^^  »•  eighth  Avenue  R.  Co..  3  Keyes,  497- 
*  44  Cal.  46. 
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under  statutory  regulations  giving  full  discretion  to  the  jury 
in  the  matter  of  damages  ?  An  affirmative  answer  is  given 
in  a  recent  decision  which  amply  explores  the  subject.' 
This  action  was  for  an  injury  to  the  plaintiff's  son,  aged 
about  five  years,  who  was  run  over  by  an  engine  of  the  de- 
fendant, so  that  amputation  of  both  his  feet  became  neces- 
sary. The  court  said :  *  "  When  the  action  is  brought  by  the 
parent,  loss  of  service,  medical  attendance,  expenses  of 
nursing,  and  the  like,  are  matters  to  be  considered  by  the 
jury,  and  in  such  cases  compensation  is  the  rule.  It  is  true 
that  much  is  left  to  the  sound  discretion  of  the  jury,  as  in 
the  very  nature  of  things  no  precise  measure  of  damages 
can  be  established  for  any  particular  case.  But  when  the 
action  is  brought  on  behalf  of  the  child,  there  are  other 
separate  and  distinct  elements  of  damage.  The  child  recov- 
ers, not  for  loss  of  time  or  service,  or  medical  attendance,  or 
expenses  of  curing,  but  for  the  injury  personal  to  himself, 
such  as  pain  and  suflfering,  both  physical  and  mental,  dis- 
figurement," etc. 

In  the  case  before  the  court,  the  injury  was  alleged  to  have 
been  inflicted  negligently  and  wantonly,  and  it  was  charged 
that,  by  reason  of  this,  the  injured  person  suffered  great  pain 
and  anguish,  and  had  lost  both  feet.  There  was  a  verdict 
for  plaintiff  for  |Sio,000. 

The  provisions  of  the  California  Code  of  Civil  Procedure 
were  carefully  considered  in  the  opinion,  and  the  discussion 
is  important  because  of  its  bearing  on  like  statutes  else- 
where. One  section  of  the  Code  is  almost  identical  with 
most  of  the  corresponding  part  of  the  Indiana  statute.^  It 
provides  as  follows :  "A  father,  or  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian  for 
the  injury  or  death  of  his  ward,  when  such  injury  is  caused 
by  the  wrongful  act  or  neglect  of  another."    The  next  sec- 

'  Durkee  v.  Central  Pacific  R.  Co.,  6  Pac.  Coast  L.  J.  512  (Oct  11,  1880). 
'  Gting  especially  Shear.  &  Redf.  on  Neg.,  sect  608. 
'  Cited  preriottsly,  in  discussing  the  case  of  Ohio,  etc,  R«  Co.  v.  Tindall, 
13  Ind.  386. 
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tion  provides  for  the  maintenance  of  actions  for  the  death 
of  persons  not  minors,  and  then  proceeds :  "  In  every  action 
under  this  and  the  preceding  section,  such  damages  may  be 
g^ven  as,  under  all  the  circumstances  of  the  case,  may  be 
just."  The  court  below  charged  the  jury  thus :  "  The  ques- 
tion of  damages  is  one  for  your  consideration,  and  you  may 
award  such  damages  as,  in  view  of  all  the  circumstances,  — 
the  mental  capacity  of  the  boy  himself,  and  of  the  injury 
inflicted  upon  him,  —  may  seem  to  you  just.  Whatever 
amount  of  money,  in  your  judgment,  will  compensate  him 
for  his  injuries,  that  will  be  the  amount  of  your  verdict.'' 

The  appellate  court  disapproved  this  part  of  the  chaise. 
It  was  pointed  out  that  not  only  at  common  law,  but  under 
statutes  more  or  less  similar,^  two  actions  are  maintainable 
for  damages  such  as  were  here  claimed, —  one  in  behalf  of  the 
parent,  and  the  other  in  behalf  of  the  minor.  So,  here  there 
were  two  rights  of  action,  —  one  in  behalf  of  the  father,  the 
other  given  to  the  guardian.  Is  the  measure  of  recovery 
the  same  in  both  ?  If  it  is,  then  the  negligent  person  is 
liable  to  pay  twice  the  amount  of  damage  he  had  really 
done,  which  would  be  contrary  to  justice  and  common  sense.' 

It  was,  therefore,  not  intended  by  the  statute  that  the  per- 
son guilty  of  the  negligent  and  wrongful  act  should  be  com- 
pelled to  pay  the  father  the  full  measure  of  the  damages 
sustained  by  him,  and  afterwards  to  pay  the  same  damages 
to  the  guardian  for  the  use  of  the  minor.  It  was  held 
reasonable  to  presume  the  Legislature  had  in  view  the 
principles  of  the  common  law  as  applicable  to  cases  of  this 
character,  and  intended  that  the  father  should  recover  such 
damages  as  he  had  sustained,  by  way  of  compensation, 
leaving  to  the  infant  a  further  right  of  recovery  of  such 
damages  as  are  personal  to  himself. 

'  In  New  York  and  in  Missouri  there  are  provisions  to  the  effect  that  in 
cases  of  death  the  jury  may  give  such  damages  as  they  deem  fair  and  just 
Quinn  v.  Moore,  15  N.  Y.  432 ;  Owen  v,  Brockschmidt,  54  Mo.  285.  The 
phraseology  of  these  enactments  resembles,  in  this  respect,  most  closely  that 
under  discussion. 

*  As  remarked  in  Shear.  &  Redf.  on  Neg.,  sect  608. 
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The  action  was  evidently  based,  it  was  said,  upon  the  idea 
that  the  statute  provided  that  the  father,  as  natural  guardian 
of  his  infant  child,  might  maintain  an  action —  for  the  benefit 
of  the  child — to  recover  damages  for  injuries  done  the  infant 
by  the  wrongful  act  or  neglect  of  another ;  an  action  inde- 
pendent of,  and  entirely  distinct  from  another  action  which 
he  might  bring  per  quod  servitium  amisit,  etc.     It  was  clear 
that  the  two  actions  could   not  be  united,  for  it  would 
be  impossible  to  determine  how  the  judgment  should  be 
divided — how  much  of  the  verdict  was  intended  for  the 
father  individually,  how  much  for  him  in  his  capacity  of 
trustee  for  the  infant. 

An  Overlooked  Case,  —  In  this  survey  the  court  seems  to 
have  overlooked  the  support  given  to  its  opinions  in  an 
earlier  case  in  the  same  State  —  that  of  Karr  v.  Parks,' 
already  cited  herein  on  another  point.  There  it  was  held, 
that  where  an  infant  child  sues  by  her  father,  as  guardian, 
for  damages  for  suffering  and  deformity  caused  by  the  act 
of  a  vicious  animal  belonging  to  defendant,  and  recovers 
judgment,  such  judgment  is  not  available  as  a  bar,  or  admis- 
sible in  evidence  in  a  suit  brought  by  the  father  in  his  own 
name,  for  services  rendered  and  expenses  incurred  in  the 
cure  of  the  wounds  inflicted  upon  the  child.  For  it  was 
pointed  out  that  the  former  action  was  by  the  child  for  her  own 
benefit,  and  that  she  was  none  the  less  the  real  party  in 
interest,  because  her  minority  rendered  it  necessary  that  she 
should  appear  by  her  guardian. 

Declarations  of  the   General  Rule.  —  The   general   rule, 

inespective  of  statute,  has  been  laid  down  with  fulness  and 

precision  in  a  number  of  cases.     Thus,  it  was  declared  in 

Pennsylvania  Railroad  Company  v.  Kelly,'  that  the  damages 

must  be  compensatory  merely,  and  that  compensation  must 

have  reference  to  the  child's  services,  and  to  the  expenses  of 

nursing  and  professional  treatment.    The  father  is  entitled 

to  the  services  of  his  child  during  minority,  and  by  just  so 

much  as  this  injury  impaired  the  value  of  that  right  is .  he 

44  CaL  46.  *  31  Pa-  St.  372. 
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entitled  to  compensatory  damages.  It  was  further  said  that 
it  is  proper  for  the  jury  to  understand  that  the  suffering 
endured  by  the  boy,  and  the  disfiguration  of  his  form,  and 
whatever  was  merely  personal  to  himself,  should  not  enter 
into  the  father's  damages,  because  for  them  the  son  would 
have  a  right  of  action.  So,  in  Long  v.  Morrison,*  it  is  also 
declared  that  the  individual  suffering  of  the  immediate  sub- 
ject of  the  wrongful  act  cannot  be  taken  into  account  in  the 
assignment  of  damages.  Again,  in  Oldfield  v.  New  York 
and  Harlem  Railroad  Company ,"*  Justice  Comstock,  in  his 
concurring  opinion,  says :  "  In  this  case,  if  the '  child  had 
been  only  wounded,  instead  of  killed,  the  action  to  recover 
the  expenses  incurred  in  its  cure  could  have  been  main- 
tained only  by  the  parent  or  the  person  entitled  to  the  service. 
But  the  child  could  sue  for  the  personal  wrong  to  itself." 
Attention  has  been  mainly  directed  to  the  case  of  injuries 
caused  by  negligent  conduct;  for  the  measure  of  damages 
in  the  case  of  ordinary  batteries  presents  no  features  special 
to  infants,  and  the  action  for  seduction  occupies  a  peculiar 
domain  of  its  own.  It  will  be  seen  from  the  authorities  con- 
sidered, that  in  the  case  of  fatal  injuries  to  minors,  the  proper 
measure  of  damages  in  an  action  by  the  parent,  is  the  value 
of  the  child's  services  until  he  attains  majority  (or  beyond, 
in  some  instances),  less  the  expense  necessary  for  his  sup- 
port and  maintenance,  considered  in  connection  with  his 
expectation  of  life.  Pecuniary  loss  being  the  criterion,  the 
mental  angfuish  and  distress  of  the  nearest  survivor  cannot 
be  considered,  even  though  the  shock  result  in  illness  and 
thus  entail  expense.  Loss  of  service  is  presumed  even  in 
the  case  of  infants  too  young  to  be  capable  of  rendering  any 
service.  In  estimating  the  probable  earnings  of  the  de- 
ceased, an  average  of  time  should  be  struck,  and  the  amounts 
should  not  be  aggregated.  Probable  contributions  by  the 
deceased  toward  the  support  of  his  family  may  be  consid- 
ered in  estimating  the  damages.  There  can  be  recovery^ 
also,  for  nursing  and  medical  attendance  furnished  before 

«  14  Ind.  360.  »  14  N.  Y.  318. 
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the  death  of  the  child,  and  probably  for  funeral  expenses^ 
at  least  if  specially  averred,  and  if  there  was  a  legal  obliga-* 
tion  to  incur  them.  Prospective  damages,  for  the  period  of 
minority  at  least,  if  specially  alleged,  are  recoverable,  and 
exemplary  damages  in  several  States  by  statute ;  and  the 
usual  evidence  is  admissible  in  mitigation  of  damages. 

Where  the  minor  survives  the  injury,  and  sues  for  dam* 
ages  by  his  next  friend  or  guardian,  there  is  a  different 
standard.  He  may  recover  for  the  pain  and  suffering  he  has 
endured,  both  physical  and  mental,  and  for  the  expenses  of 
his  cure;  also  for  any  permanent  injury  to  his  person.  The 
loss  of  the  minor's  services  to  others  can,  of  course,  there 
cut  no  figure  in  the  damages,  nor  payment  by  others  for  the 
expenses  of  the  minor's  cure,  unless  made  out  of  the  minor's 
funds. 

Where  the  action  is  brought,  not  by  the  minor,  but  by  the 
parent  for  his  own  benefit,  the  measure  of  damages  again 
varies.  Here  the  recovery  includes  the  loss  of  the  services 
of  the  child,  as  well  as  the  expense  of  nursing  and  healing 
him.  But  there  can  be  no  recovery  for  the  expenses  of 
removing  a  deformity  or  disfiguration,  or  for  the  bodily  or 
mental  sufferings  of  the  deceased  child,  or  for  the  parents* 
anguish  and  disappointment.  This  exclusion  of  the  child's 
and  the  parents'  sufferings  is  maintained  even  under  statutes 
which  give  the  jury  the  largest  discretion  in  the  matter  of 
damages. 

J.  M.  Grant. 
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Kansas  Reports.  Reports  of  Cases  Ai^ed  and  Determined  in  the  Supreme 
Court  of  the  State  of  Kansas.  A.  M.  F.  Randolph,  Reporter.  Vol.  XXV. 
Containing  Cases  Decided  at  the  January  Term,  i88i.  Topeka,  Kansas: 
Kansas  Publishing  House.     i88i. 

The  merits  and  demerits  which  have  been  noticed  in  the  pre- 
ceding volumes  of  the  Kansas  Reports  are  continued  in  this  one. 
It  exhibits  the  usual  number  of  cases  which  decide  nothing,  give 
no  information,  and  are  not  worth  printing.  Among  several 
decisions  which  are  of  high  importance  to  the  profession,  the  one 
which  will  probably  add  most  to  the  reputation  of  the  Kansas 
Supreme  Court,  is  that  entitled  '^Intoxicating  Liquor  Cases" 
(P*  75^)*  Under  the  late  constitutional  amendment  in  that  State, 
the  Legislature  in  1881  enacted  a  prohibitory  liquor  law,  which 
attempted  to  regulate  the  sale  of  intoxicating  liquors  for  medical, 
scientific,  and  mechanical  purposes.  It  prohibited  wholly  the  sale 
of  intoxicating  liquors,  "  and  all  other  liquors  or  mixtures  thereof, 
by  whatever  name  called,"  with  a  proviso  that  sales  for  the  pur- 
poses named  might  be  made  by  procuring  from  the  probate  judge  ''a 
druggist's  permit  therefor."  The  "Intoxicating  Liquor  Cases" 
were  informations  brought  against  several  druggists,  who  without 
permit,  had  respectively  sold  bay  rum,  McLean's  ''  strengthening 
cordial,^'  gentian  compound,  essence  of  lemon,  prickly-ash  bitters, 
and  a  compound  of  tolu  and  wild  cherry.  There  were  also  two 
informations  and  convictions  against  druggists  who  had  sold  brandy 
and  alcohol  under  like  circumstances.  All  these  cases  were  alike 
within  the  letter  of  the  prohibition  of  the  law.  But  the  Suprenae 
Court  declined  to  rest  in  the  bark  of  the  statute.  Quoting  Plow- 
den's  quaint  comparison  of  the  law  to  a  nut, — the  letter  of  the  law 
representing  the  shell  of  the  nut,  and  the  sense  and  reason  of  the 
law  the  kernel, — the  court  found  the  spirit  of  the  statute,  as  well  as 
of  the  prohibitory  amendment  to  the  Constitution,  to  be  a  restric- 
tion only  upon  the  use  of  intoxicating  liquors  as  a  beverage.  It 
was  considered  that  the  Legislature  would  have  no  power  to  pre- 
vent by  statute  the  sale  or  use  of  cologne,  bay  rum,  essence  of 
lemon,  or  other  similar  articles  whose  sale  or  use,  according  to 
judicial  knowledge,  involves  no  danger  to  the  general  public. 
Accordingly,  the  informations  based   on  the  sale  of  bay  rum, 
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essence  of  lemon,  and  gentian  compound,  were  dismissed,  and 
those  based  on  the  sale  of  McLean's  "  cordial,"  prickly-ash  bit- 
ters, and  tolu  and  wild  cherry,  were  remanded  for  trial,  in  order 
XWl  a  jury  might  determine  whether  these  medicines  were  to  be 
c\assed  as  intoxicating  beverages ;  while  the  convictions  for  selling 
brandy  and  alcohol  respectively,  were  affirmed.     Thus,  the  pro- 
hibitory amendment    and  statutes  were  enforced  according  to 
their  substance,  but  not  according  to  technicalities,     In  City  of 
Emporia  v.  Soden  (p.  588),  the  question  considered  was  the  inter- 
esting one  of  the  right  of  a  city  corporation  to  take  water  for  the 
general  nse  of  the  population  of  the  city  by  percolation  from  a 
stream  of  running  water,  against  the  rights  of  a  riparian  owner. 
The  water  taken  by  percolation  in  this  case  having  been  taken 
from  the  side  of  the  plaintiff's  mill-pond,  to  his  injury  as  a  miller, 
it  was  held  that  the  city  must  compensate  him  therefor.     School 
District  V.  Shadduck  (p.  467),  will  amuse  all  of  our  readers  who 
peruse  it.     It  gives  evidence  that  the  great  conflict  of  the  ages,  — 
i.c.f  the  contest  between  rival  publishers  of  school  books,  —  has 
broken  into  the  judicial  forum.    It  is  there  held  to  be  the  law 
of  Kansas,  that  under  some  circumstances  an  injunction  might  be 
allowed,  at  the  instance  of  a  private  individual,  to  restrain  the  use 
of  McGufTey's  readers  in  a  public  school  (provided  they  had  not 
been  legally  adopted)  so  far  as  their  use  might  interfere  with  the 
right  of  plaintiff's  child  to  use  one  of  Appleton's  readers,  pro- 
vided these  had  been  legally  adopted.     But  no  injunction  was 
granted  in  that  case,  for  reasons  which  will  be  so  much  better  un- 
derstood by  reading  the  case,  that  we  prefer  to  refer  our  readers  to 
the  case  itself.  J.  O.  P. 

The  iNsirruTBS  of  Gaws,  and  Rules  of  Ulpian.  The  Former  from 
Stademund's  Apograph  of  the  Verona  Codex.  With  Translation  and  Notes 
Critical  and  ExpUnatory,  and  Copious  Alphabetical  Digest  By  James 
MuiEHEAD,  Professor  of  the  Civil  Law  in  the  University  of  Edinburgh. 
£dinbnxvh:  F.  &  F.  Clark,  Law  Booksellers.  18S0.  (New  York:  Scrib- 
Mr  &  Welford.     $10.50.) 

The  fortunate  discovery,  early  in  the  present  century,  by  two 
literary  explorers,  that  a.  manuscript  copy  of  the  Epistles  of  St. 
Jerome  in  the  Chapter  Library  at  Verona,  was  a  palimpsest,  gave 
to  the  world  its  first  copy,  and  probably  the  most  complete  one  it 
^11  €ver  possess^  of  the  InsHtutiones  of  Gains.  The  restoration  of 
the  original  manuscript  was  necessarily  incomplete,  owing  to  the 
^t  that  its  erasure  was  so  poorly  done,  that  many  of  the  charac- 


94  BOOK   REVIEWS. 

ters  were  quite  illegible.  These  deficiencies  have  been  in  great 
measure  supplied  by  the  careful  editing  of  various  scholars.  The 
latest  of  these  was  Studemund,  who  commenced  his  labors  in 
1866,  and  published  his  Apograph  in  1874.  The  volume  before 
us  is  the  first  English  edition  of  Gains  since  the  completion  of 
Studemund's  task,  and  embodies  the  results  of  his  studies  and 
revisions.  It  possesses  the  additional  merit  of  being  printed  in 
such  form  as  to  indicate,  separately,  so  much  of  the  text  as  is  now 
regarded  as  certainly  established  ;  trifling  errors,  glossarial  notes, 
apparent  but  not  absolutely  certain  readings,  and  readings  which 
are  merely  probable,  being  severally  indicated  by  distinguishing 
marks  in  the  text.  Pari  passu y  with  the  original  text  is  introduced 
a  clear  and  luminous  translation.  With  the  compilation  of  Gains  is 
published  in  similar  form,  with  translation,  the  epitome  of  Ulpian's 
Rules,  which  is  all  that  remains  extant  of  his  Liher  Singularis 
Regularum,  Prof.  Muirhead  has  added  to  these  a  copious  alpha- 
betical digest,  which  is  in  itself  an  admissible  compilation  of  the 
rules  of  the  civil  law  stated  by  Gains  and  Ulpian. 

The  place  and  the  value  of  these  writers  in  modern  jurisprudence 
are  peculiar.  The  editorial  and  revisory  work  upon  their  manu- 
scripts has  been  done  principally  under  the  auspices  of  the  Ger- 
man authorities  and  schools;  and  it  will  be  observed  that  the 
edition  before  us  is  furnished  to  English  readers  by  a  Scotch 
editor  and  Scotch  publishers.  Undoubtedly  these  compilations  of 
the  civil  law  will  be  of  the  greatest  value  to  lawyers  and  students 
in  those  countries  whose  jurisprudence  is  drawn  principally  from 
the  Roman  law.  But  at  this  day,  neither  students,  text-writers, 
nor  practitioners,  in  jurisdictions  which  boast  of  their  adherence 
to  the  common  law,  can  afford  to  overlook  or  depreciate  the 
writers  upon  the  civil  law.  Those  who  would  understand  the  fun- 
damental principles  of  all  jurisprudence  must  recur  frequently  to 
the  Roman  writers.  The  Institutes  of  Justinian  alone  will  not 
furnish  adequate  information.  Sir  Henry  Maine,  for  instance,' 
has  shown  how  much  better  understanding  of  the  principles  of  the 
Patria  Potestas  may  be  derived  from  a  comparison  of  the  compila- 
tions of  Gains  with  those  of  Justinian.  Ulpian,  Gains,  and  Jus- 
tinian lived  at  different  periods,  and  represent  the  Roman  law  in 
different  stages  of  development,  and  a  comparison  of  their  several 
compilations  is  requisite  to  an  understanding  of  the  growth  and 

'  Ancient  Law  (3rd  Am.  ed.),  148. 
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progress  of  legal  principles  in  the  Roman  jurisprudence.  The 
present  edition  is  introduced  to  American  readers  by  Messrs. 
Scribner  &  Welford,  who  desire  to  have  it  known  that  they  have 
imported  a  special  edition  for  use  in  this  country. 

J.  O.  P. 

Commentaries  on  the  Law  of  Marriage  and  Divorce,  with  the  Evidence, 
Practice,  Pleading  and  Forms.  Also  of  Separations  without  Divorce,  and 
of  the  Evidence  of  Marriage  in  all  issues.  By  Joel  Prentiss  Bishop. 
Vols.  I.  and  II.  Sixth  Edition,  Revised  and  Enlarged.  Boston:  Little, 
Brown  &  Co.     1881. 

It  will  serve  no  good  end  with  our  readers  to  notice  at  length  a 
book  like  this,  in  its  sixth  edition,  to  which  it  has  won  its  way 
past  all  sorts  of  reviews  and  criticisms,  and  which  has  come  by 
sheer  merit  to  be  a  standard  text-book  — facile  princeps. 

And  this  is  because  Mr.  Bishop  has  dared  to  think  for  himself, 
while  laboriously  studying  the  law  as  he  has  found  it  in  the  decided 
cases.  There  is  a  great  deal  of  the  author  in  the  book,  and  this  gives 
flavor  and  new  value  thereto,  contrary  to  the  usual  result,  doubtless, 
because  of  the  quality  of  man  thus  infused.  When  Mr.  Bishop  says 
he  has  revised  and  enlarged  this  book,  this  is  no  publisher's  fiction, 
significant  only  of  a  change  in  the  title-page.  He  has  copiously 
omitted  as  well  as  added.  He  recognizes  extensive  changes  in  the 
law,  and  when  portions  of  his  book  have  become  obsolete  he 
drops  them.  Paternal  pride  does  not  obscure  his  vision.  And  he 
docs  his  own  work,  professedly  and  obviously.  None  of  the  clever 
youths  whose  parti-colored  bricks  are  built  into  so  many  modern 
structures,  —  called  law-books,  —  could  approximate  the  peculiar 
and  trenchant  style  of  our  veteran  author,  if  permitted  to  try. 

The  least  we  can  say  is,  that  he  who  institutes  or  defends  a  con- 
tested divorce  suit,  ought  to  equip  himself  for  his  work  by  master- 
ing these  Commentaries,  while  not  permitting  them  to  master  him. 

Reports  of  the  DEasioNs  of  the  Appellate  Courts  of  Illinois.  By 
Jambs  B.  Bradwbll.  Vol.  IX.  Chicago:  Chicago  Legal  News  Com- 
pany".    1882. 

The  present  volume  of  this  excellent  series  includes  all  of  the 
opinions  of  the  four  Appellate  Court  Districts  of  Illinois,  down  to 
A  period  of  hardly  more  than  a  month  prior  to  its  publication. 
Among  the  cases  of  interest  the  following  seem  worthy  of  note : — 

In  Pope  V.  Western  Union  Telegraph  Company  (p.  283),  it  is 
held  that  a  telegraph  company  should  make  a  reasonable  effort  to 
ascertain  where  the  persons  are  to  whom  a  message  is  sent,  and  a 
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reasonable  effort  for  its  delivery.  An  instruction,  therefore,  that 
the  company  is  required  to  deliver  such  message  only  at  the  office 
of  the  person  addressed  is  erroneous,  as  being  a  limitation  upon 
its  duty. 

In  City  of  Rockford  v,  Russell  (p.  229),  it  is  held  proper  to 
admit  a  stereoscopic  view  in  evidence,  upon  the  same  ground  on 
which  a  plan  or  picture  is  admissible,  there  being  no  difference  in 
the  application  of  the  rule  whether  the  picture  is  made  by  hand  or 
by  the  art  of  photography,  the  real  question  being  whether  it  is 
a  correct  representation. 

Hekla  Insurance  Company  v.  Schroeder  (p.  472),  holds  that, 
while  the  suing  out  of  a  summons  is  the  commencement  of  a  suit, 
yet  the  writ  is  not  considered  as  legally  sued  out  until  it  is  deliv- 
ered or  transmitted  to  the  sheriff  for  service.  Merely  taking  out 
a  summons  and  delivering  it  to  the  plaintiff,  or  to  his  attorney,  is 
not  the  commencement  of  a  suit  so  as  to  bar  the  Statute  of  Limi- 
tations. 

Shields  v.  Reibe  (p.  598),  is  said  by  the  court,  in  the  opinion,  to 
be  a  ^'  peanut  case,"  being  upon  a  contract  for  a  sale  of  that  tooth- 
some edible,  and  is  characterized  by  the  court  as  paltry  in  subject- 
matter  and  amount,  but  important  in  principle.  It  holds  that  in  a 
sale  by  sampfe  there  is  an  implied  undertaking  that  the  bulk  shall 
be  of  the  kind  and  quality  of  the  sample,  which  becomes  a  condi- 
tion of  the  contract  itself,  though  not  strictly  a  warranty.  And 
the  purchaser  is  entitled  to  a  reasonable  time  to  examine  the  goods 
after  delivery,  and  the  right  to  use  so  much  of  them  as  may  be 
actually  necessary  to  ascertain  whether  they  answer  the  contract. 

Spurck  V,  LfConard  (p.  174)  decides  that  the  fact  that  one  part- 
ner signs  the*  firm  name  as  guarantor  to  a  note,  is  notice  to  the 
payee  that  the  act  is  outside  the  scope  of  the  partnership  business, 
and  it  will  not  bind  the  firm  unless  some  authority  other  than  the 
mere  fact  of  partnership  is  shown.  J.  L.  H. 

Hubbell's  Legal  Directory  for  1881-2.    Vol.  XII.    New  York :  J.  H. 
Hubbell  &  Co. 

This  is  the  standard  work  in  a  field  of  acknowledged  usefulness. 
As  such  it  needs  no  commendation.  The  prime  necessity  of  a 
directory  —  reliability — seems  to  have  been  met,  so  far  as  is  pos- 
sible where  the  information  given  is  so  extended  and  varied  in 
character.  The  labor  expended  in  preparation  must  have  been 
very  great.     As  a  result,  it  is  becoming  indispensable  to  the  pro- 
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fession.  Attempts  to  introduce  into  favor  other  books  covering 
the  same  field  have  only  proven  the  necessity  of  a  standard  legal 
diruiory^  and  the  inability  of  others  to  compete  with  this  work. 
The  present  number  seems  to  have  been  prepared  with  unusual 
care.  E.  C.  E. 

Thi  American  Decisions,  Vols.  XXVI.-XXXVIL,  and  Index-Digest  to 
Vols.  XXV.-XXXVI.  inclusive.  San  Francisco :  A.  L.  Bancroft  &  Co. 
1881-2. 

In  these  volumes  the  standard  of  merit  is  fully  maintained,  and 
the  selection  of  cases  is  judicious.  We  have  examined  the  notes 
to  some  extent,  and  find  they  add  largely  to  the  worth  of  the  vol- 
umes. 

These  selected  cases  are  becoming  a  necessity  everywhere,  in 
view  of  the  multiplication  of  local  reports. 

RsPORTS  OF  Cases  Argued  and  Determined  in  the  Circuit  and 
Dbtrict  Courts  of  the  United  States  for  the  Sixth  Judictal 
Grcuit.  By  William  Searcy  Flippin,  Esq.,  Reporter  to  the  Circuit. 
Vol  I.     1859-1877.    Chicago :  Callaghan  &  Co.     1881. 

The  Sixth  Circuit,  since  it  received  that  number,  has  had  no 
regular  series  of  reports,  although  it  was  for  many  years  presided 
over  by  an  eminent  judge,  whose  opinions  alone,  if  grouped 
together,  would  have  made  several  volumes  of  great  value  to  the 
profession.  Out  of  the  great  accumulation  of  cases  decided  by 
the  district  judges  prior  to  1870,  and  by  Judge  Emmons  and  his 
subordinates  from  1870  to  1877,  the  new  reporter  has  made  ^  very 
judicious  selection  of  cases,  which  are  now  presented  in  his  first 
volume.  The  book  is  handsomely  printed,  and  the  reporter  has 
supplemented  the  ordinary  work  of  reporting  with  a  table  of 
cases  cited,  and  occasional  foot-notes  referring  to  other  cognate 
authorities.  In  several  instances  he  has  also  stated  in  a  foot-note 
the  fate  of  the  case  upon  an  appeal  to  the  Supreme  Court, — a 
practice  which  should  be  followed  without  exception  by  every 
reporter  of  the  decisions  of  the  United  States  District  and  Circuit 
Courts.  Mr.  Flippin  has  apparently  so  arranged  his  work  as  to 
begin  a  second  volume  with  the  advancement  of  Judge  Baxter 
to  the  circuit  bench,  in  1877.  Several  of  the  most  interesting 
opinions  are  from  the  pen  of  the  late  Judge  Emmons:  among 
them  are  Sharpleigh  v,  Surdam  (p.  472),  which  sustained  the 
validity  of  the  United  States  direct  tax-sales ;  Memphis  v.  Brown 
(p.  188),  which  presented  many  interesting  phases  of  the  con- 
tracts of  municipal  corporations;  and  Talcott  v.  Pine  Grove  (p. 
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120),  in  which  the  circuit  judge  made  an  exhaustive  review  of 
the  cases  upon  the  constitutionality  of  railway  aid  bonds.  Among 
other  interesting  cases  in  admiralty,  we  note  ''A  Raft  of  Cyprus 
Logs"  (p.  543)>  in  which  Brown,  D.  J.,  held  that  a  libel  in  rem 
for  services  in  navigating  a  raft  of  logs  cannot  be  maintained; 
and  Insurance  Company  v.  Five-sixteenths  of  the  Schooner  C.  L. 
Breed  (p.  655),  in  which  Walker,  D.  J.,  dismissed  a  libel  in  rem 
filed  against  an  undivided  interest  in  a  vessel.  ''The  Dolphin" 
(p.  580)  presented  the  interesting  question  whether  a  lien  exists  at 
admiralty  against  a  vessel,  in  favor  of  an  underwriter,  for  pre- 
miums due  for  an  insurance  upon  the  vessel.  Brown,  D.  J.,  in  an 
elaborate  and  learned  opinion,  sustained  the  lien  of  the  under- 
writer for  premiums;  which  view  was  affirmed,  upon  appeal,  by 
Mr.  Justice  Swayne,  in  the  Circuit  Court.  We  have  always,  since 
investigating  this  subject  many  years  ago,  believed  this  to  be  the 
law.  Those  who  take  a  contrary  view  will  find  their  opinion 
sustained  in  an  able  dissenting  note,  occupying  several  pages  in 
this  volume,  from  the  pen  of  the  learned  reporter.  J.  O.  P. 

Reports  of  Cases  in  the  Supreme  Court  of  NsBRASKii.  1881.  Vol.  XI. 
By  Guy  A.  Brown,  Official  Reporter.  Lincoln,  Nebraska:  State  Journal 
Company,  Law  Pi^blishers.     1 081. 

This  volume  contains  one  hundred  and  thirty-five  cases,  of  which 
sixteen  are  original.  The  work  of  the  court  is  by  three  judges, 
and  in  the  main,  at  least,  well  done.  The  opinions  written  by 
Chief  Justice  Maxwell  are  notably  clear,  and  bear  witness  to  learn- 
ing and  legal  culture.  None  of  the  cases  are  of  much  general 
interest  in  the  principles  discussed.  Some  of  the  equity  cases  in- 
dicate a  very  wholesome  disregard  for  the  shams  and  fictions  by 
which  debtors  seek  to  hide  assets  in  the  names  of  wives  and 
kindred. 

A  good  feature  is  the  preparation  of  the  syllabi  by  the  judges 
themselves,  who  write  the  opinions.  This  almost  insures  a  fair 
and  clear  statement  of  the  points  really  decided,  and  quite  relieves 
the  reporter.  Mr.  Brown  has  prepared  a  very  full  and  convenient 
index,  and  has  even  made  his  table  of  cases  reported  an  index  of 
subject-matters.  Generally,  his  work  is  creditable.  If  he  would 
pnfix  the  opinion  with  the  result  it  would  be  a  marked  improve- 
ment. Sixty  of  the  appealed  cases  were  affirmed,  and  fifty-nine 
were  reversed  or  modified.  This  certainly  reflects  severely  upon 
the  inferior  judiciary,  for  the  reversals  seem  almost  universally 
called  for  by  the  law  of  the  facts. 
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Amiucan  Criminal  Reports.  A  Series  Designed  to  Contain  the  Latest  and 
most  Important  Criminal  Cases  Determined  in  the  Federal  and  State  Courts 
in  the  United  States,  as  well  as  Selected  Cases  Important  to  American  Law- 
yers. From  the  English,  Irish,  Scotch,  and  Canadian  Law  Reports,  with 
Notes  and  References.  By  John  G.  H  awlby,  Late  Prosecuting  Attorney  at 
DecroiL  VoL  III.  Chicago:  Callaghan  &  Co.,  Law-Book  Publishers. 
1881. 

Mr.  Hawley's  is,  perhaps,  the  most  valuable  series  of  special 
reports  which  is  now  being  issued  from  the  American  press.  The 
subject  of  criminal  law  is  so  generally  entered  as  a  special  title,  and 
occupies  so  prominent  a  place  in  the  Digests  and  in  the  Indexes  to  the 
Reports,  as  to  justify  its  selection  for  a  series  of  special  reports ;  and 
the  criminal  bar  of  the  country  has  already  tested  the  value  of  Mr. 
Hawley's  series.  This  volume  exhibits  his  usual  care  and  discrim- 
ination in  the  selection  of  cases  reported.  With  scarcely  an  excep- 
tion they  are  cases  of  value,  and  many  of  them  are  entitled  to  the 
distinction  of  leading  cases  in  the  criminal  law.  Side  by  side,  for 
example,  appear  two  cases  discussing  the  question  of  the  weight  to 
be  given  to  the  intoxicated  condition  of  a  criminal.  In  The  State 
V,  Tatro  (p.  165),  the  Supreme  Court  of  Vermont  holds  that 
dronkenness  cannot  palliate  crime ;  that  intoxication  is  in  itself  a 
crime  against  society,  and  so  far  from  disproving  malice,  is  a  cir- 
cumstance from  which  malice  may  be  implied.  In  Lancaster  v. 
The  State  (p.  160),  the  Supreme  Court  of  Tennessee  justifies  the 
admission  of  evidence  of  intoxication  when  the  jury  are  to  find 
whether  the  act  in  question  was  done  with  deliberation  and  pre- 
meditation. A  note  of  three  pages  to  the  last-named  case  cites 
the  authorities  pro  and  con,  on  this  disputed  subject.  There  are 
nmnerous  other  foot-notes  in  this  volume,  one  of  which,  occupying 
four  pages,  cites  the  cases  upon  the  subject  of  dying  declarations, 
the  absence  of  which  was  observed  in  Mr.  Hawley's  previous  vol- 
umes. Another  note  of  several  pages  discusses  the  right  of  trial 
by  jury,  and  cites  decisions  in  the  courts  of  twenty-one  several 
States.  In  another  note  the  editor  recommends  a  form  of  indict- 
u\tut  for  obtaining  property  by  false  pretences,  which  he  recom- 
x&ends  as  sufficient  to  '^  satisfy  the  requirements  of  the  most  exact- 
ing pleader." 

Mi.  Hawley  cites  with  his  cases  the  book  and  page  of  the  origi- 
nal reports,  except  in  two  instances,  in  which  the  cases  appear  to 
have  arisen  in  Michigan.  Twenty-three  State  courts  are  repre- 
sented in  this  volume ;  and  there  are  a  number  of  important  cases 
copied  from  the  English  reports  and  the  reports  of  the  United 
States  Supreme  Court.     The  dates  of  the  several  decisions,  how- 
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e/er,  are  not  given  ;  and  we  think  it  would  add  much  to  the  use- 
fulness of  Mr.  Hawley's  reports,  were  he  to  give  the  date  of  the 
decision  of  each  case.  More  careful  proof-reading  would  also  be 
an  improvement.  Some  of  the  citations  of  cases  are  exceedingly 
mysterious,  and  suggest  that  a  portion,  at  least,  of  the  printing  was 
done  upon  the  "Detroit  Free  and  Easy  Press." 

J.  O.  P. 
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NOTES. 

We  have  promised  ourselves  that  the  Rkvibw  shall  excel  this  year  all  its 
predecessors,  and  we  believe  that  oar  readers,  when  at  the  end  of  the  new 
volume,  will  find  the  promise  more  than  verified. 

The  article  by  Judge  McCrary,  with  which  this  number  opens,  will  receive 
deserved  attention. 

All  lawyers  who  are  interested  in  the  improvement  of  the  Federal  judicial 
system  should  spare  no  efforts  by  personal  appeals  to  members  of  Congress 
and  otherwise,  to  secure  the  passage,  at  this  session,  of  the  bill  now  pending, 
which  contemplates  the  organization  of  a  Court  of  Review  in  each  judicial 
circuit.  This  bill  will,  if  adopted,  secure  immediate  available  results.  First, 
it  will  effectually  and  permanently  relieve  the  Supreme  Court,  now  between 
three  and  four  years  behind  its  docket,  and  will  limit  that  court  to  its  legitimate 
work ;  second,  it  will  secure  to  local  practitioners,  and  to  parties  in  interest, 
a  speedy  court  of  review  at  home,  so  that  the  attorneys  who  have  tried  and 
studied  the  causes  from  the  inception,  may  conduct  them  on  appeal,  without 
journeys  to  Washington,  and  loss  of  time  in  attendance  there ;  thirds  it  will 
secure  a  prompt  review  by  a  strong  appellate  court  of  the  rulings  of  single 
judges  in  cases  of  lesser  magnitude.  It  is  a  frequent  and  sometimes  just  com- 
plaint  that  circuit  judges,  and  no^bly  district  judges,  when  holding  the  Circuit 
Court,  become  arbitrary  and  dogmatic  in  that  large  class  of  cases  in  which 
their  rulings  are,  under  the  present  law,  final.  The  Court  of  Review  will  ban- 
ish all  charges  of  this  sort,  whether  false  or  true ;  and  such  minor  cases  can 
be  heard  on  review  with  little  cost  or  delay.  There  are  many  other  reasons 
for  the  immediate  passage  of  the  act,  but  these  are  ample.  The  bill  obviously 
aims  to  check  a  growing  tendency  to  centralization,  to  carry  everything  to 
Washington,  which  is  adverse  to  the  profession  outside  of  that  city,  and  hos- 
tile to  the  best  interests  of  honest  litigants.  Unless  some  earnest  efforts  are 
made  by  the  profession  at  large,  the  bill  will  fail  under  silent,  but  potent 
hostile  influences,  at  Washington. 

It  can  hardly  be  that  the  Bankrupt  Act  reported  in  the  Senate,  and  known 
as  the  "  Bonney  Bill,"  will  become  a  law.  It  would  be  a  disgrace  to  the  statute* 
book.  The  bill  is  without  form,  and  void  of  any  good  features.  It  rele- 
gates everything  to  the  judges,  and  judge-made  law  is  not  the  besf.  In 
a  bankrupt  law  it  would  work  the  direst  confusion.  The  bill  in  question  pro- 
poses to  put  every  bankrupt  estate  into  the  hands  of  a  receiver,  and  to  have 
everything  proceed  according  to  the  practice  in  equity.  The  history  of  the 
administration  of  the  estates  of  insurance  companies,  of  railroads,  and  of 
national  banks  by  receivers,  makes  the  old  bankrupt  law,  as  worst  admin- 
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utered,  seem  clear,  economical,  and  prompt    One  of  the  worst  features  of  the 

oid  iiw  was  the  appointment  of  standing  assignees  by  the  district  judges, 

cither  by  general  rule  or  by  habit,  when  the  creditors,  for  any  cause,  failed  to 

c^  as  assignee,  or  when  the  choice  of  a  majority  was  at  all  contested.     The 

pfoposed  law  makes  this  feature  prominent  and  absolute.     The  creditors  have 

^  tl^oice  of  the  receiver,  who  will  settle  the  estate  which  belongs  to  them. 

He  niU  be  the  choice  of  the  judge,  and  of  no  one  else.     He  will  administer 

t^e  estate  as  rules  and  orders  may  direct.     No  statute,  uniform  in  its  operation 

and  generally  understood  by  the  profession  and  the  public,  will  be  his  guide. 

In  details,  at  least,  each  District  Court  will  have  its  separate  and  peculiar 

methods.    What  is  known  as  the  '<  Lowell  Bill,"  the  former  law  redrafted  by  an 

eminent  and  practical  judge,  in  the  light  of  long  experience,  seems  to  meet 

more  £ivor  in  the  House,  and  ought  to  be  passed  as  drafted  by  him,  and 

become  a  permanent  feature  of  our  Federal  law. 

The  Idkal  Lawyer.  —  Our  highest  ideal  of  a  lawyer  is  not  a  man  who 
simply  works  for  success  that  he  may  gain  Urge  fees,  become  wealthy  and 
have  the  luxuries  of  affluence,  and   enjoy  the  renown  of  a  rich  man ;  but 
rather  a  man  who  lives  and  cherishes  his  profession  for  its  high  and  ennobling 
employments  and  associations,  for  the  opportunity  it  affords  him  to  participate 
in  the  administration  of  justice,  which  he  always  loves  for  its  commanding 
inflaence  in  politics  and  government,  and  for  the  part  it  performs  in  moulding 
the  civilization  of  his  country  and  age.     He  accepts  the  honors  and  emolu- 
ments of  his  profession  as  tokens  of  approbation  from  his  clients,  his  fellows, 
and  his  country ;  and  not  as  the  tradesman  or  speculator  receives  his  gains, 
as  the  reward  of  his  shrewdness.     Again,  our  typical  lawyer  prepares  himself 
to  serve  his  clients,  and  patiently  waits  for  them  to  come  and  employ  him. 
Some  very  distinguished  lawyers  have  waited  long,  but  still,  with  commendable 
patience,  they  waited.     In  this  mercenary  age,  when  money-making  is  so  much 
prized,  when  expensive  habits  of  life  prevail,  we  should  guard  against  its  demor- 
alizing influence,  and  see  to  it  that  our  ambition  to  be  rich,  or  the  pecuniary 
demands  upon  us,  shall  never  become  a  factor  in  the  determination  of  our 
compensation,  which  should  always  be  regulated  by  the  meritoriousness  of  the 
services  rendered,  the  value  of  the  matter  in  controversy,  and  the  ability  of  the 
client  to  pay.    Again,  we  should  be  careful  that  this  mercenary  spirit,  this 
love  of  employment  for  gain,  should  not  induce  us  to  countenance  the  methods 
of  the  modem  charlatan.    A  shyster  hunts  up  an  apparent  cause  of  action, 
and  obtains  leave  to  bring  a  suit,  upon  condition  of  employing  a  reputable 
lawyer  to  aid  him.     The  suit  is  brought,  and  though  successful  for  a  time, 
ends  in  the  defeat  and  ruin  of  the  client,  who  was  lured  into  the  suit  by  the 
association  of  the  reputable  lawyer  with  the  shyster.     Though  the  shyster  was 
the  party  guilty  of  thus  seeking  practice  and  ruining  a  too  credulous  client,  yet 
he  received  the  countenance  of  the  man  of  standing,  upon  the  reputation  of 
wbom  he  obtained  the  employment,  and  who  thus  gave  sanction  and  encour- 
agement to  such  practices,  and  is  responsible,  by  such  countenance,  for  the 
nin  of  the  client.     Again,  in  this  commercial  age,  when  every  man  offers  his 
wares  in  the  market,  and  the  seller  solicits  the  buyer  and  carries  his  goods  to 
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him  and  shows  them  to  him,  and  when  the  charlatan,  the  quack,  and  the 
shyster  imitate  the  peddler,  it  seems  difficult  for  even  reputable  lawyers  pas- 
sively to  wait  for  business ;  indeed,  there  are  strong  grounds  to  suspect  that 
many  of  them  not  only  countenance  these  charlatans  above  alluded  to,  by  asso- 
ciation with  them,  but  indirectly  resort  to  solicitation  for  business.  —  Hon* 
Asa  Iglihart,  before  Indiana  State  Bar  Association. 

The  Genesis  op  Perjury. — We  shall  probably  never  see,  and  perhaps  we 
have  no  right  to  expect,  the  advent  of  time  when  Parliament  will  treat  things  just 
in  exact  proportion  to  their  real  place  and  importance.     What  is  personal  will 
claim  and  get  in  most  popular  assemblies,  our  own  not  accepted,  precedence 
over  what  is  more  material,  but  not  so  salient  and  conspicuous ;  the  vivid,  ob- 
trusive interest  of  the  moment  will  push  aside  things  of  more  permanent  con. 
sequence.     We  have  not  far  to  look  for  examples  of  this  tendency,  which  is  so 
natural  as  scarcely  to  merit  censure.     If  Parliament  were  guided  solely  by  ref- 
erence to  the  intrinsic  importance  of  things,  it  would  have  found,  sooner  or 
later,  a  little  time  for  considering  a  matter,  the  significance  of  which  cannot 
be  easily  overrated.    At  Manchester,  the  other  day.  Lord  Coleridge  took  occa- 
sion to  tell  the  grand  jury  that  the  crime  of  perjury  was  greatly  on  the  increase. 
He  had  not  in  view  merely  local  circumstances :  for  another  judge.  Lord  Jus- 
tice Baggally,  speaking  to  the  grand  jury  of  Carnarvonshire,  made  much  the 
same  remark,  expressing  his  regret  that  this  oiTence  was  now  so  prevalent.     If 
these  judgments  be  correct — and  there  is  no  reason  to  doubt  that  they  con- 
tain an  element  of  truth  —  they  unveil  a  defect  in  the  administration  of  justice 
to  which  all  others  are  secondary.     What  is  the  good  of  Judicature  Acts  and 
amending  measures,  if  the  very  fountains  of  law  are  being  thus  poisoned?     It 
will  be  all  in  vain  to  seek  to  improve  legal  machinery  if  this  internal  deteriora- 
tion, to  which  judges  of  experience  testify,  be  really  going  on.     Lawyers  of 
the  old  school  will  probably  say  that  they  are  not  surprised  at  this  declension. 
It  is,  they  will  argue,  the  natural,  though  mournful,  outcome  of  the  changes 
which  enable  parties  on  the  record  and  persons  interested  generally  to  give 
evidence.     It  was  predicted,  when  such  a  change  was  suggested,  that  perjury 
would  become  rife :  and  it  will  be  said  that  we  are  now  only  reaping  as  we 
sowed  in  1843,  185 1,  and  1853.     This  explanation  is  more  plausible  than  sat- 
isfactory.   It  is  not  conspicuously  witnesses  who  are  "interested,'*  in  the  legal 
sense  of  the  term,  and  who  once  might  have  been  objected  to  as  in(;ompetent, 
that  are  reckless  in  regard  to  what  they  say  in  the  box.     Oaths  are  not  more 
respected  in  criminal  cases,  where  a  remnant  of  the  old  rule  survives,  than  in 
civil  cases,  from  which  it  is  banished.     It  is  not  at  all  certain  that  if  the  stupid 
exclusive  system  which  shuts  the  mouths  of  almost  everyone  who  knew  any- 
thing about  the  matter  in  dispute  were  in  full  force,  fewer  perjuries  would  be 
committed  than  is  now  the  case.     At  any  rate,  it  would  be  paying  dearly  for  a 
slight  diminution,  to  forego  what  are  usually  the  most  valuable  indications  of 
truth.     We  shall,  perhaps,  be  told  also  that  the  vice  is  more  or  less  due  to  the 
careless,  unimpressive,  and  barely  decent  way  in  which  an  oath  is  administered 
in  the  English  courts  of  justice.     Mumbled  or  gabbled  over  by  some  subordi- 
nate official,  no  one  heeding  what  is  going  on,  the  oath  loses  its  force  over 
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those  whom  it  is  intended  to  affect,  and  who,  it  is  supposed,  would  speak 
oDder  a  less  keen  sense  of  responsibility  if  their  evidence  were  prefaced  by  a 
btre  affino&tion.    We  cite  this  criticism  for  what  is  worth.     There  is  certainly 
a  coDtnst,  not  wholly  to  our  honor,  between  an  oath  as  administered  in  foreign 
courts  bj  the  presiding  judge,  and  the  same  ceremony  as  slurred  over  in  an 
off-iiand  waj  in  an  English  court.     If  evidence  is  to  be  taken  under  oath  —  if 
we  are  to  abide  by  the  maxim.  In  judicio  non  crtditur  nisi  juratis  —  the 
aocessories  should  not  be  such  as  to  suggest  to  a  witness  the  thought,  '*  This 
is  a  mere  form ;  everybody  in  court,  from  the  judge  to  the  usher,  treats  it  as 
soch."   There  is,  however,  no  reason  to  suppose  that  things  would  be  very 
different  if  taking  an  oath  were  made  to  look  a  little  more  important  than 
shalcing  hands,  bowing,  or  any  secular  act  of  politeness.     It  would  be  invent- 
ing a  far-fetched,  unsubstantial  explanation,  to  suppose  that  the  unseemly 
manner  in  which  witnesses  are  sworn  is  at  the  bottom  of  much  of  the  evil  of 
which  Lord  Coleridge  and  Lord  Justice  Baggally  complain.     Make  the  cere- 
mony as  impressive  as  you  can,  it  will  fail  to  affect  very  deeply  many  minds. 
False  witnesses  who  never  studied  casuistry  under  Sanches  or  Escobar  have 
always  had  their  little  devices  by  which  they  palliated  to  their  own  satisfaction 
the  crime  they  committed.     They  kissed  their  thumbs  instead  of  the  Book. 
They  made  mental  reservations  while  they  repeated  the  formula  prescribed  by 
law.    There  is  no  reason  to  think  that  this  sort  of  sophistry  is  at  all  more  com- 
mon than  it  was,  or  that  any  fresh  appeals  to  men's  consciences  would  put  an 
end  to  it    What  may  be  new,  and  what  is  perhaps  responsible  for  much  loose 
testimony,  is  the  knowledge,  more  or  less  precisely  possessed  by  most  people, 
that  it  is  extremely  difficult  to  convict  a  person  who  has  committed  perjury, 
that  convictions  for  this  offence  are  rare,  and  that  the  punishment  is  at  worst 
not  veiy  severe.     A  man  may  go  into  the  witness-box  and  utter  there  a  series 
of  falsehoods  in  his  own  interest  or  that  of  some  other  person.     It  may  be 
plain  to  everybody  who  hears  him  that  he  lies.    Yet  in  ninety-nine  cases  out 
of  a  hundred  he  stands  down  in  perfect  safety.     His  sole  punishment,  in  all 
probability,  will  be  a  rebuke  from  the  bench.     As  soon  as  the  question  of 
prosecuting  him  arises,  difficulties  present  themselves.     It  must  be  shown 
that    he    has     deposed    to    some    statement    which     is    material    to    the 
issue ;    and    that     qualification  —  said    to    have    been    due    to    a  blunder 
as  to  the    meaning  of   a  passage   in    "Bracton"  —  is   an   excellent  safe- 
riard  of  rogues.     It  is  not  in  practice  so  easy  as  it  might,  at  first  blush, 
seem,  to  prove  that  an  averment  is  at  once  false  and  material.     Probably,  too, 
no  accurate  note  of  what  the  witness  said  exists.     The  enormous  expenses 
incidental  to  trials  for  perjury  also  operate  as  an  encouragement  of  the  crime. 
Nothing  can  be  taken  for  granted  in  a  criminal  proceeding.     The  circumstance 
that  a  jury  in  a  civil  case  by  implication  gave  it  as  their  opinion  that  a  witness 
swore  falsely,  does  not  conclude  the  matter  at  the  Old  Bailey  or  at  the  Assizes. 
Everything  must  be  proved  there ;  nothing  can  be  taken  for  granted ;  and  this 
rigorous  principle  necessitates,  especially  in  proceedings  for  perjury,  heavy 
outlay.    The  Tichbome  trial,  which  cost  the  nation  many  thousands  of  pounds, 
^been  an  evil  precedent,  and  has  discouraged  the  instituting  of  proceedings 
for  perjury  in  circumstances  in  which  the  crime  has  been  obviously  committed, 
^at  happens  almost  every  week  is  not  at  all  edifying.     A  witness  steps  into 
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the  box  and  makes  statements  about  transactions  said  to  have  taken  place  in 
South  America  or  Australia.  The  story  is  proved  to  be  false ;  and  the  jury 
immistakably  show  that  is  their  view  of  it  No  one,  however,  cares  to  go  to 
the  expense  of  making  protracted  inquiries  into  these  distant  countries,  and 
of  procuring  and  bringing  over  the  necessary  witnesses,  and  so  the  offender 
goes  impunished,  to  the  scandal  of  public  morals  and  the  encouragement 
of  the  evil-disposed.  When  a  perjurer  is  brought  to  justice,  his  fate  is  not 
calculated  to  operate  as  a  striking  warning.  Though  his  offence  may  be  as 
heinous  in  the  eye  of  the  moralist  as  murder,  though  it  may  be  committed  with 
a  view  to  destroying  the  character  of  the  innocent,  or  robbing  a  man  of  his 
property,  the  judge  finds  his  hands  tied,  and  is  forced  to  pronounce  a  totally 
inadequate  sentence.  It  is  a  significant  fact,  that  of  13,130  prisoners  com- 
mitted for  trial  for  indictable  offences  in  England  and  Wales,  in  1879,  <^7 
ninety-one  were  committed  for  perjury  or  subornation  of  perjury;  that  only 
fifty  of  the  ninety-one  were  convicted ;  and  that  only  three  of  the  fifty  were 
sentenced  to  penal  servitude.  We  need  not  assume  that  perjury  is  more  preva- 
lent than  it  ever  before  was.  It  is  well  known  that,  in  spite  of  the  national 
character  for  downright  veracity,  the  commonness  of  this  crime  in  English 
courts  was  always  a  subject  of  lamentation  among  our  moralists.  The  pillory 
was  specially  reserved  for  it  until  recent  times.  The  bishops  actually  met  in 
1754*  to  take  counsel  how  to  cope  with  this  crying  sin.  The  professional 
perjurer,  with  the  straw  in  his  shoe,  is  as  prominent  a  figure  as  any  in  our 
legal  history.  In  view  of  all  this,  we  are  not  disposed  to  strain  the  remarks 
of  Lord  Coleridge  and  Lord  Justice  Baggally,  and  say  that  things  are  worse 
than  they  were  at  any  previous  time.  There  is  nothing  to  show  that  the  alter- 
ations, first  largely  introduced  into  the  law  of  evidence  in  185 1,  and  extended, 
with  misgivings  in  many  minds,  to  the  divorce  court  in  1869,  have  led  to  an 
increase  in  perjury.  After  thirty  years'  trial  of  a  liberal  system  of  evidence, 
no  clear  reason  for  retracing  our  footsteps  can  be  adduced.  But  no  one  can 
be  acquainted  with  the  inside  of  our  courts  without  being  aware  of  the  enor- 
mous amount  of  petty  perjury  there,  and  which  passes  unpunished.  Men 
peijure  themselves  because  they  wish  to  make  good  their  claims  or  escape 
liability.  They  do  so  because  they  are  friendly  to  one  of  the  parties,  or 
because  they  have  once  incautiously  out  of  court  told  some  one  a  certain  story 
and  resolved  to  stick  to  it  when  subpoenaed  by  an  enterprising  solicitor,  or 
because  they  are  vain  and  wish  to  figure  in  public  proceedings.  These 
motives  will  always  operate,  and  cannot  be  effectually  resisted.  But  men 
commit  perjury  also  because  they  assume,  with  tod  much  reason,  that  they 
will  not  be  punished,  and  this  is  a  temptation  which  might  be  diminished  by 
means  too  obvious  to  require  explanation.  —  London  Times, 

The  Federal  Reporter  of  February  28th,  last,  publishes  in  full  the 
charge  of  Judge  Cox  in  the  Guiteau  case,  with  notes  by  Francis  Wharton 
and  Robert  Desty.  The  charge  was  prepared,  no  doubt,  with  extreme  care, 
and,  we  suspect,  with  the  assistance  or  revision  (which  was  not  improper)  of 
men  abler  and  far  more  learned  in  the  law  than  even  the  judge  himself.  The 
notes  of  Mr.  Wharton,  of  course,  are  highly  valuable.  It  is  a  good  thing 
thus  to  preserve  the  charge  in  a  volume  of  reports  whose  merits  we  all  are 
pleased  to  make  known. 
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LIABILITY  OF  PRINCIPAL  FOR  USURIOUS  LOANS 

MADE  BY  AN  AGENT. 

Usury  is  defined  to  be  "  The  excess  over  the  legal  rate 
charged  to  a  borrower  for  the  use  of  money."  '  Originally 
the  word  was  applied  to  all  interest  reserved  for  the  use 
of  mo  ley.  Blackstone  says:  ''A  capital  distinction  must 
therefore  be  made  between  a  moderate  and  exorbitant 
profit:  to  the  former  of  which  we  usually  give  the  name 
of  interest,  to  the  latter,  the  truly  odious  name  of  usury ; 
the  former  is  necessary  in  every  civil  state,  if  it  be  but  to 
exclude  the  latter,  which  ought  never  to  be  tolerated  in  any 
well-regulated  society.  For,  as  the  whole  of  this  matter  is 
well  summed  up  by  Grotius,  '  If  the  compensation  by  law 
does  not  exceed  the  proportion  of  the  hazard  run  or  the 
want  felt  by  the  loan,  its  allowance  is  neither  repugnant  to 
the  revealed  nor  the  natural  law ;  but  if  it  exceeds  these 
bounds  it  is  then  oppressive  usury;  and  though  the  mu- 
nicipal laws  may  give  it  impunity,  they  can  never  make  it 
just.' "  » 

In  the  third  of  the  twelve  tables  it  is  said :  "  Let  him  who 
takes  more  than  one  per  cent  interest  for  money  be  con- 
demned to  pay  four  times  the  sum  lent."  3  in  the  English 
statute  of  12  Anne,  stat.  2,  ch.  16,  it  was  enacted  that  all 
bonds,  contracts,  and  assurances  whatsoever,  made  for  pay- 
ment of  any  principal,  or  money  lent,  whereby  usurious  inter- 
est was  taken  or  received,  shall  be  utterly  void.     A  bill  or  note 

*  2  Bottv.  L.  Die.  629.         *  2  Bla.  Comm.  456.  3  Coop.  Just  658. 
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was  held  under  this  statute  to  be  void  for  usury,  even  in  the 
hands  of  an  innocent  holder/  By  the  statute  58  Geo.  III., 
ch.  93,  it  was  enacted  that  all  bills  and  notes  thereafter 
made  upon  usurious  consideration  or  contract  should  not  be 
void  in  the  hands  of  an  indorsee  for  valuable  consideration, 
unless  such  indorsee  had  actual  notice  of  the  usury  before 
paying  the  consideration.  The  statute  of  1787  of  New 
York,  for  preventing  usury,  declared  that  all  bonds,  bills, 
notes,  contracts,  and  assurances  whatsoever,  made  or  taken 
upon  an  usurious  consideration,  shall  be  utterly  void.  It  will 
be  seen  that  this  statute  included  bills  and  notes  by  name 
which  were  not  designated  in  the  statute  of  Anne,  but  held 
by  the  courts  to  be  within  its  provisions. 

In  1830,  the  Legislature  of  New  York  adopted  the  Eng- 
lish statute  of  58  Geo.  III.,  above  referred  to,  and  this  act 
continued  in  force  until  1837,  when  it  was  repealed.  By 
this  repeal,  commercial  paper  in  New  York  founded  on  a 
usurious  consideration  was  void,  even  in  the  hands  of  a 
bona  fide  holder.  And  the  party  guilty  of  usury  seems  to 
have  been  liable  to  a  criminal  prosecution.  These  facts 
must  be  borne  in  mind  in  considering  the  New  York  cases, 
and  those  from  States  having  similar  statutes. 

In  the  case  of  Meagoe  v.  Simmons,"  the  action  was  brought 
by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
for  ;^i,ooo.  The  defence  was,  that  the  bill  had  been  usuri- 
ously  discounted  by  the  plaintiff  through  the  agency  of  one 
Coates.  It  was  clear,  from  the  facts,  that  Coates,  who  had 
procured  the  discount  for  De  Lisle,  the  payee  of  the  bill, 
had  withheld  from  him  ;Cioo  by  way  of  premium  for 
procuring  the  discount.  But  it  was  doubtful  whether  the 
plaintiff  had  retained  any  part  of  this  sum,  or  whether 
he  was  cognizant  of  the  agreement  between  Coates  and 
De  Lisle  that  anything  beyond  leg^al  discount  had  been 
retained ;  the  defendant  endeavored  to  make  out  that  Coates 
was  the  agent  of  the  plaintiff,  and  the  plaintiff  that  he  was 

'  Cathbert  v,  Haley,  8   Term  Rep.  390;   Low   v.  Waller,    Doug.  735; 
Ferrall  v,  Shaen,  i  Saund.  295;  Parr  v.  Eliason,  i  East,  92. 
*  I  Moo.  &  M.  121. 
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the  agent  €i(  De  Lisle  only.  Lord  Tenterden,  C.  J.,  in  sum- 
ming up  to  the  jiify»  said :  "  I  give  it  my  opinion  in  point 
of  laWy  most  distinctly,  that  if  the  plaintiff  caused  this 
transaction  to  pass  through  tiie  hands  of  Coates,  in  order 
that  he  might  receive  from  De  Lisle  the  premium  over  and 
above  the  regular  discount,  there  is  usury,  asd  the  plaintiff 
cannot  recover,  though  he  himself  retained  nothing^  beyond 
the  legal  discount.  If  he  has  engaged,  beyond  the  regular 
discount  to  himself,  for  Coates's  benefit,  that  he  should 
receive  the  payment,  then  the  transaction  is  unlawful,  and 
your  verdict  must  be  for  «the  defendant."  The  jury  found 
for  the  defendant 

In  Large  v.  Passmore,'  the  plaintiff  advanced  money  to 
the  defendants,  in  consequence  of  which  he  received  a  mort- 
gage of  real  estate  and  a  pledge  of  goods.  He  had,  besides, 
undertaken  to  procure  a  discount  for  the  defendants  of 
|6o,ooo,  in  notes  of  Edward  Thomson.  For  these  consid- 
erations it  was  agreed  that  John  Large  was  to  have  a  com- 
mission of  two  and  a  half  per  cent  on  all  property  placed 
by  the  defendants  in  his  hands,  as  well  as  upon  Mr.  Thom- 
son's notes  of  f6o,ooo,  leaving  out  the  amount  of  f 37,000  if 
the  same  was  paid  when  it  became  due.  The  court  say: 
"Where  money  has  been  loaned,  it  is  so  easy  to  cloak 
usurious  interest  under  the  name  of  commissions,  that  the 
law  contemplates  it  with  a  jealous  eye.  In  the  case  of 
French  v.  Baron,'  there  was  a  private  agreement  between 
mortgagor  and  mortgagee,  that  the  latter  should  have  '  com- 
mission for  his  trouble  in  receiving  the  rents  and  profits/ 
This  might  not  be  usury,  strictly  speaking,  but  Lord  Hard- 
wicke  refused  to  allow  the  mortgagee  any  more  than  his 
principal  and  interest"  The  commission  on  the  notes  was 
not  allowed. 

In  Grubb  v,  Brooke  et  al.,3  three  judgments  had  been 
obtained  against  the  defendants,  amounting  to  the  sum 
of  ^30,000,  on  which  executions  were  issued,  and  their 
property,  an  ore  bank  on  Chestnut  Hill,  advertised  to  be 
sold.    A  proposition  was  made  to  the  parties,  by  the  firm 

'  5  Serg.  ft  R.  51.  *  2  Atk.  12a  3  47  Pa.  St  4S5. 
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of  Brooke  &  Coates,  to  the  effect  that  they  would  advance 
a  certain  sum  in  coal,  and  give  their  notes  and  acceptances 
for  the  balance  of  the  indebtedness ;  and  when  the  amount 
due  on  the  judgments  was  fully  paid,  they  were  to  be 
assigned  to  them  and  held  for  their  use.  On  the  part 
of  the  defendants  it  was  agreed  that  they  would  consign 
iron  to  the  plaintiffs  to  sell  on  commission,  to  enable  them 
to  meet  these  notes  and  acceptances  as  they  came  due. 
The  judgments  were  all  paid  and  assigned  to  Brooke  & 
Coates,  but  as  the  quantity  of  iron  was  not  furnished,  they 
sued  out  executions  to  collect  the  balance  claimed  to  be 
due  them.  Brooke  &  Coates  had  rendered  to  Grubb  & 
Company  periodical  accounts  charging  them  with  interest 
on  the  balances  due  them,  with  an  additional  two  and  a 
half  per  cent  as  commission  on  advances,  according  to  the 
alleged  custom  and  agreement  of  the  parties.  The  court 
say:*  "The  defendants  object  to  this  (the  commission),  as 
usurious,  and  we  think  it  is." ' 

In  Pearson  v.  Bailey,^  it  was  alleged  that  the  complainant 
borrowed  ^300  from  James  M.  Pearson,  at  sixteen  per  cent, 
and  to  secure  its  payment  executed  to  him  notes  amounting 
in  the  aggregate  to  the  sum  of  ^348,  which  were  payable 
December  25,  1842;  that  in  the  spring  of  1843  the  original 
notes  were  taken  up  and  new  notes  for  the  sum  of  ^307 
made  in  lieu  thereof,  payable  to  John  R.  Slaughter,  to  draw 
interest  at  twelve  per  cent.  It  was  alleged  that  the  com- 
plainant had  made  various  payments  on  the  debt,  but  on  the 
lOth  of  October,  1845,  Pearson  claimed  there  was  still  due 
the  sum  of  ^418.  This  sum  was  secured  by  a  mortgage 
containing  a  power  of  sale,  and  in  December,  1847,  ^^  com- 
plainant paid  Pearson  f  196  on  the  debt,  and  in  February 
following,  the  further  sum  of  ^25.  The  action  was  for  an 
account,  and  to  have  the  mortgage  declared  satisfied.  The 
court  say :  *  *'  The  answer  of  James  M.  Pearson,  the  princi- 
pal actor  in  the  usurious  contract,  does  not  deny  the  rate 
which  was  agreed  upon  between  himself  and  Bailey  when 

»  47  Pa.  St  488.  .     3  23  Ala.  537. 

'  Large  v,  Passmore,  5  Serg.  &  R.  51.  4  23  Ala.  541,  542. 
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the  loan  was  effected,  as  it  is  charged  in  the  bill,  but  admits 
that  it  was  stipulated  that  the  borrower  was  to  pay  sixteen 
per  cent  for  the  loan,  which  was  reserved  in  the  notes  given 
at  the  time ;  but  he  seeks  to  avoid  the  force  of  our  statute 
against  usury  by  stating  in  his  answer  that  the  money  loaned 
by  him  to  Bailey  was  not  his  own,  but  belonged  to  Mrs. 
David,  in  the  State  of  Georgia,  who  had  deposited  it  with 
him  for  the  purpose  of  loaning  it  out,  but  that  he  has  been 
compelled  to  pay  it  to  her.  This,  we  apprehend,  will  not 
be  allowed  to  change  the  nature  of  the  contract :  it  is  as 
clearly  usurious  when  made  by  him  under  pretence  of 
agency  for  another  as  though  he  stood  alone  in  making 
it  But  in  such  case  the  plea  of  usury  can  avail  nothing  in 
removing  the  unlawful  character  from  the  transaction.  The 
law  forbids  the  making  of  a  usurious  contract,  and  no  one 
has  authority  to  give  authority  to  another  to  do  an  unlawful 
act  The  parties  in  such  case  are  all  principals.  But  in  this 
case  it  does  not  appear  that  Mrs.  David  ever  directed  Pear- 
son to  lend  her  money  on  a  corrupt  and  usurious  agreement ; 
his^authority,  according  to  his  own  showing,  was  to  lend  it 
out;  and  this  must  be  held  to  mean  only  such  loaning  as  is 
sanctioned  by  law.  If  he  should  go  further,  and  loan  it  on 
an  usurious  contract,  he  exceeds  his  authority,  and  if  not 
afterwards  sanctioned  by  his  principal,  and  loss  result,  he  is 
liable  to  her.  But  no  consideration  arising  out  of  the  rela- 
tion of  principal  and  agent  could  divest  the  loan  of  its 
usurious  character  or  deprive  the  borrower  of  his  right  to 
set  it  up  against  the  lender  in  any  proceeding  against  him  on 
the  usurious  contract." 

In  Steele  v.  Whipple,'  where  the  holder  of  a  note,  payable 
to  himself,  requested  another  person  to  procure  the  note  to 
be  discounted,  who,  by  placing  his  name  upon  it  as  an  in- 
dorser,  procured  it  to  be  done,  received  the  avails,  and  paid 
over  the  same,  except  the  sum  of  ^30,  which  he  retained  for 
his  indorsement  and  trouble  in  the  matter,  it  was  held  that 
the  transaction  was  usurious,  and  that  the  usury  might  be 
alleged  in  bar  of  a  subsequently  substituted  note. 

*  21  Wend.  103. 
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In  Condit  v.  Baldwin,'  the  plaintiff,  a  resident  of  New 
Jersey,  placed  in  the  hands  of  one  Williams,  an  attomey-at- 
law  in  Wayne  County,  New  York,  ^400  to  invest  for  her  at 
lawful  interest.  One  Baldwin,  a  resident  of  Wayne  County, 
applied  to  one  Mills,  a  resident  of  that  county,  to  procure  a 
loan  for  him  of  f  400,  for  two  years,  on  his  note.  Mills  ap- 
plied to  Williams  for  the  loan.  Williams  stated  that  he  pre- 
ferred to  loan  the  money  on  bond  and  mortgage,  as  in  that 
event  he  would  be  paid  for  drawing  the  same  and  for  exam- 
ining the  title.  An  arrangement  was  then  entered  into 
whereby  Mills  promised  to  pay  Williams  $2$  as  attorney's 
fees.  Mills  then  received  ^00  from  Williams  and  paid  it 
to  Baldwin,  and  charged  him  ^40  for  his  (Mills)  services. 
Of  this  sum  Mills  paid  1^25  to  Williams.  It  was  held  by  a 
divided  court  that  this  did  not  constitute  usury. 

In  the  majority  opinion  it  is  said : '  **  Williams  availed  him- 
self of  his  position  as  the  plaintiff's  agent,  to  make  a  con- 
tract on  his  own  account  and  for  his  own  individual  benefit. 
In  thus  dealing  he  did  not  act  or  assume  to  act  as  the  plain- 
tiff's agent.  He  required  compensation  for  a  service  which 
he  alleged  he  rendered  to  Baldwin.  It  was  his  individual 
affair,  not  that  of  the  plaintiff;  and  if  it  was  a  shift  or  device 
on  his  part  to  take  and  receive  usurious  interest  to  himself 
on  this  loan,  he  has  subjected  himself  to  the  penalties  of  the 
statute.3  It  was  conceded  on  the  argument  that  the  plain- 
tiff had  not  subjected  herself  to  an  indictment  for  misde- 
meanor ;  that  she  was  not  liable  criminaliter  for  these  acts 
of  her  agent.  Does  not  this  concede  too  much  on  the  part 
of  the  defendants  ?  Is  it  not  a  concession  that  she  has  not 
taken  and  received  any  usurious  interest  on  this  loan  ?  If  so, 
how  can  it  be  contended  that  she  has  forfeited  her  money 
loaned,  so  far  as  she  is  concerned  legally  ?  The  agent  has 
taken  and  received  the  gratuity  or  usury,  and  not  the  prin- 
cipal." 

It  is  evident  that  the  arrangement  to  pay  Williams  $2$  as 
a  bonus  for  the  loan  was  made  without  the  knowledge  or 

»  ai  N.  Y.  219.  •  21  N.  Y.  223. 

3  3  Hawks,  28;  The  Commonwealth  v.  Frost,  5  Mass.  53. 


USURIOUS  LOANS  MADE  BY  AGENT.  II3 

consent  of  the  principal,  and  this  fact  seems  to  have  been 
conceded.  And  the  court  lay  great  stress  upon  the  fact 
that  ''she  had  not  subjected  herself  to  an  indictment  for 
misdemeanor ;  that  she  was  not  liable  criminaliter  for  these 
acts  of  her  agent/'  and  ask,  Is  it  not  a  concession  that  she 
has  not  taken  and  received  any  usurious  interest  on  this 
loan?  The  majority  of  the  court  assume  that  because  an 
indictment  would  not  lie  against  the  principal,  that,  therefore, 
there  was  no  usury  in  the  transaction.  That  this  position  is 
untenable  will  readily  be  seen.  A  principal  would  not  be 
criminally  liable  for  the  criminal  acts  of  an  agent  acting 
under  either  general  or  special  employment,  unless  the  prin- 
cipal commanded,  advised,  or  consented  to  the  agent's  acts. 
But  if  the  principal  claims  the  benefit  of  a  bargain  made 
for  him  by  an  agent,  he  takes  it  subject  to  the  means  em- 
ployed by  the  agent  to  bring  it  to  a  consummation. 

This  will  be  more  fully  discussed  hereafter.  Comstock, 
Denio,  and  Welles  dissented.  In  the  able  dissenting  opinion 
of  G>mstock,  C.  J.,  it  is  said : '  "  Only  one  contract  was  made 
which  embraced  the  whole  transaction.  There  was  no  agree- 
ment between  the  plaintiff,  through  her  agent,  and  the  bor- 
rower, to  lend  ^00  at  lawful  interest,  and  then  a  separate  and 
distinct  agreement  between  the  agent  and  the  borrower  for 
the  extra  ^25.  It  was  all  included  in  one  contract.  The 
agent  said  in  substance :  '  I  will  lend  you  the  |Lf.oo,  if,  be- 
sides the  legal  interest  which,  you  pay  to  my  principal,  you 
will  pay  to  me  the  sum  of  $2$*  This  was  a  single  indi- 
visible proposition,  and  as  such  it  was  accepted  by  the  bor- 
rower. In  consideration  of  the  loan  he  agreed  to  repay  it 
at  a  certain  day  with  interest,  and  he  agreed  also  to  pay 
^25  more  to  the  lender's  agent.  Here  was  one  considera- 
tion and  one  agreement.  That  agreement  might  all  have 
been  expressed  in  one  or  in  two  writings,  or  it  might  have 
been  without  any  writing.  In  fact,  one  of  these  promises 
was  evidenced  by  a  promissory  note,  the  other  rested  in 
parol.  These  circumstances  are  immaterial.  There  was  but 
one  original  agreement,  which  included  the  whole  subject. 

'  21  N.  Y.  229. 
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Where  there  is  usury  at  the  root  of  a  transaction,  it  has 
never  before  been  thought  that  the  merely  formal  separation 
of  the  borrower's  contract  into  different  parts  could  take  the 
case  out  of  the  statute."  This  case  was  followed  in  Bell  v. 
Day'  (Davis  and  Brown,  J  J.,  dissenting)  and  Esterez  v^ 
Purdy,"  as  stated  in  the  opinions,  upon  the  principle  of  stare 
decisis.  In  the  case  of  Fhilo  v.  Butterfield,^  where  the  bor- 
rower employed  an  agent  and  paid  him  the  sum  of  $^0  to- 
obtain  a  loan  for  him,  it  was  held  that  the  person  lending- 
the  money  was  not  chargeable  with  usury. 

In  Cheny  v.  White/  one  White  applied  to  Perkins,  an 
agent  of  Cheny,  for  a  loan  of  ^500.  The  loan  was  obtained 
for  five  years,  at  seventeen  per  cent,  per  annum,  with  an 
additional  charge  of  $1^  as  commissions  of  the  agent  for 
doing  the  business.  It  was  held  that  the  principal  was  bound 
even  if  he  had  no  knowledge  of  the  unlawful  agreement,, 
and  derived  no  advantage  from  it.  In  Cheny  v.  Woodruflf,' 
the  agent  who  made  the  loan  testified  that  he  acted  as  the 
agent  of  the  borrower  in  procuring  the  loan  and  as  the  agent 
of  the  lender  after  the  loan  was  effected.  It  was  held  that 
the  principal  was  bound  by  the  acts  of  the  agent.  In  Olm- 
stead  V,  New  England  Mortgage  Security  Company,^  a  loan 
of  ^350  was  contracted  for,  and  a  promissory  note  and  mort* 
gage  to  secure  the  same  were  made  for  that  amount,  but 
the  plaintiff*  was  paid  only  the  sum  of  ^250.  The  business^ 
both  before  and  after  the  loan  was  made,  was  transacted  by 
one  A.  W.  Ocabock  and  the  Corbin  Banking  Company.  It 
was  held  that  the  principal  was  affected  by  the  usury.  In 
the  case  of  Acheson  v.  Chase,^  it  was  held  by  the  Supreme 
Court  of  Minnesota,  that  the  principal  was  not  affected  by  a 
usurious  loan  made  by  his  agent. 

In  the  case  of  Payne  v,  Newcomb  et  al.,*  decided  by  the 
Supreme  Court  of  Illinois,  in  November,  1881,  it  appears 
that  one   Mary  M.  Payne  was  the   owner  of  about   four 

«  32  N.  Y.  165.  5  6  Neb.  151. 

«  66  N.  Y.  446.  *  II  Neb.  487. 

3  3  Neb.  556.  y  9  N.  W.  Rep.  734. 

4  5  Neb.  a6i.  ^  16  West  Jur.  89. 
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hundred  acres  of  land  in  Livingston  County,  in  that  State, 
and  that  in  the  year  1867  ^^^  ^^^  ^^^  husband  applied 
to  Newcomb,  a  loan-agent  in  Chicago,  for  a  loan  of  ^2,000. 
He  loaned  them  the  money,  taking  their  note,  payable  to 
Hcrrick  Stevens  in  two  years,  with  ten  per  cent  interest, 
semi-annually,  the  notes  being  secured  by  a  trust-deed 
for  the  land  to  one  Pierce,  with  a  power  of  sale.  The 
plaintif&  subsequently  procured  other  loans,  in  all  about 
^,630,  and  gave  other  notes  and  trust-deeds.  When 
each  loan  was  made  Newcomb  deducted  from  the  amount 
five  per  cent,  which  he  claimed  as  commission  for  procuring 
the  loan.  There  were  several  extensions  of  the  time  for 
payment,  and  when  they  were  made  he  charged  two  and  one- 
half  per  cent  for  procuring  them.  When  interest  was  not 
promptly  paid  it  was  compounded  at  the  rate  the  notes 
bore. 

The  plaintiffs  paid  in  all  about  ^5,800  on  the  debt,  yet 
on  the  1st  of  November,  1877,  Newcomb  furnished  a  state- 
ment to  them,  in  which  he  claimed  there  was  still  due 
111,967.17. 

A  sale  of  the  land  being  about  to  be  had  under  the  trust- 
deed,  the  plaintiffs  filed  a  bill  to  enjoin  the  sale,  and  for  an 
account  to  ascertain  what  was  equitably  due  after  deducting 
usury  and  illegal  chaises.  The  Circuit  Court  dismissed  the 
bill,  and,  on  appeal  to  the  Appellate  Court,  the  decree  was 
affirmed.  In  the .  Supreme  Court  the  defendants  insisted 
that  Newcomb  was  not  the  agent  of  Stevens  when  the 
several  loans  were  made,  but  was  the  agent  of  the  plaintiffs, 
and  had  a  legal  right  to  charge  them  for  such  services. 

In  his  examination,  Newcomb  testified  that,  "  In  making 
loans  in  this  State,  in  the  usual  course  of  business,  a  loan- 
agent,  for  the  commission  he  gets,  has  to  first  find  the  money ; 
leara  and  know  all  about  the  property ;  often  go  on  it ;  ex- 
amine the  title  and  see  to  the  collection  of  the  interest  and 
principal  when  due.  If  the  title  proves  defective,  and  it  is 
shown  that  the  agent  has  not  been  careful  enough,  or  should 
have  known  about  the  defects  before  making  the  loan ;  or  if 
the  property  is  valued  too  high,  whereby  losses  ensue,  it  is 
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understood  that  the  agent  makes  himself  personally  liable. 
*  *  *  I  had  to  submit  to  him  (Stevens)  the  applica* 
tions  for  every  one  of  these  loans,  and  afterwards  sent  him 
Payne's  letters.  I  became  his  agent  immediately  after  he 
agreed  to  make  the  loan,  in  looking  after  it.  I  stated  in  my 
direct  examination  that  if  I  made  any  mistakes  in  examining 
the  title  he  would  have  held  me  for  it."  He  further  testifies 
that  he  had  been  a  loan  agent  since  1854;  that  he  com- 
menced making  loans  for  Stevens  in  that  year,  and  had  so 
continued  up  to'the  time  he  testified,  —  more  than  twenty 
years. 

The  court  say :  "  From  all  of  this  testimony  we  are  com- 
pelled to  believe  that  Newcomb  was  the  agent  of  Stevens 
from  the  time  the  application  was  made  for  the  loan.  The 
whole  transaction  is  not  susceptible  of  any  other  construc- 
tion. It  is  apparent  that  Stevens  reg^arded  and  relied  on 
Newcomb  as  his  agent,  and  would  have  held  him  liable  for 
loss  growing  out  of  neglect  of  duty.  Newcomb  testifies  that 
Stevens  would  have  held  him  liable  for  a  mistake  in  examin- 
ing the  title.  If  so,  then  he  was  Stevens's  agent,  as  well  be- 
fore as  after  the  loans  were  made,  and  no  such  distinction  can 
be  reasonably  drawn  as  that  Newcomb  was  Payne's  agent 
before,  and  Stevens's  after  the  loans  were  made.  *  *  * 
It  is,  however,  claimed  that  Stevens  is  not  liable  for  what 
Newcomb  retained  and  chained  for  what  is  called  commis- 
sions ;  that  he  had  the  right  to  charge  any  sum  he  chose,  and 
that  would  not  render  the  loan  usurious.  Had  Stevens  not 
known  that  Newcomb  was  making  such  chaises  it  may  be 
that  he  would  not  have  been  affected  by  them.  But  here  it 
was  agreed  between  Stevens  and  Newcomb  that  the  latter 
should  chaise  a  commission  of  the  borrower  to  pay  him  for 
his  services.  Stevens  obtained  the  services  of  Newcomb; 
they  were  of  value  to  him,  and  no  one  will  pretend  that 
Newcomb  rendered  them  as  a  gratuity.  They  were  rendered 
for  Stevens  and  they  were  paid  for  by  him,  by  indirectly 
charging  the  amount  to  and  requiring  the  borrower  to  pay 
it,  and  this,  too,  by  the  express  authority  of  Stevens.  Had 
he  directed  Newcomb  to  loan  at  fifteen  per  cent  for  the  first 
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year,  and  ten  per  cent  for  each  succeeding  year,  and  to  re- 
tain five  per  cent  on  the  loan  for  the  first  year,  and  two  and 
one-half  per  cent  for  renewals  and  extensions,  and  to  retain 
the  extra  per  cent  above  ten  per  cent  as  compensation  for 
his  services,  would  anyone  say  that  was  not  usury?  And  in 
what  does  the  transaction  differ  by  the  form  given  it  by  the 
agreement  of  the  parties  ?  In  each  case  Stevens  would  get 
Newcomb's  services  and  compel  the  borrower  to  pay  for 
them.  There  is  no  more  familiar  rule  in  the  law,  than  that 
the  usury  laws  cannot  be  evaded  by  mere  pretences,  shifts, 
or  evasions."  * 

All  of  these  cases  recognize  the  rule  that  if  the  bonus  or 
commission  is  taken  by  the  agent  with  the  authority,  con- 
sent, or  knowledge  of  the  principal,  and  he  ratifies  the  acts 
of  the  agent,  the  loan  will  be  tainted  with  usury ;  while  some 
of  the  courts  hold  that  if  the  agent  of  the  lender  in  making 
the  loan  charges  the  borrower  a  commission  or  bonus  in  ex- 
cess of  legal  interest,  either  with  or  without  the  knowledge 
of  the  principal,  the  principal  is  affected  by  the  acts  of  the 
agent  The  reason  is  the  employment  affords  the  means  of 
committing  the  injury,  —  the  business  itself  furnishes  the 
means  of  violating  the  law.  And  there  is  but  one  contract 
for  the  loan,  and  the  commission  or  bonus  is  paid  for  that 
loan,  no  matter  what  the  form  of  the  transaction  may  be. 
The  agent,  therefore,  in  regard  to  that  subject-matter,  can- 
not make  a  separate  contract  for  himself  and  one  for  his 
principal.  Besides,  the  principal  who  claims  to  recover  on  a 
contract  made  by  his  agent,  takes'it  subject  to  such  defences 
as  the  conduct  of  the  agent,  in  making  the  contract,  make 
available. 

In  the  case  of  Bennett  v.  Judson,'  an  agent  of  the  vendor, 
upon  false  information,  made  false  representations  in  regard 
to  lands  in  Indiana  and  Illinois.  In  an  action  to  recover  for 
the  fraud,  the  court  say :  "  There  is  no  evidence  that  the 
defendant  authorized  or  knew  of  the  alleged  fraud  com- 

*  See  also  Rogers  v,  Bnckingham,  33  Conn.  Si ;  Algur  v,  Gardiner,  54  N. 
Y.  360;  Gokej  V,  Knapp,  44  Iowa,  32. 

•  21  N.  Y.  238. 
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mitted  by  his  agent  (Davis)  in  negotiating  the  exchange  of 
lands.  Nevertheless,  he  cannot  enjoy  the  fruits  of  the  bar* 
gain  without  adopting  all  the  instrumentalities  employed  by 
the  agent  in  bringing  it  to  a  consummation.  If  an  agent 
defrauds  the  person  with  whom  he  is  dealing,  the  principal, 
not  having  authorized  or  participated  in  the  wrong,  may  no 
doubt  rescind,  when  he  discovers  the  fraud,  on  the  terms  of 
making  complete  restitution.  But  so  long  as  he  retains  the 
benefit  of  the  dealing  he  cannot  claim  immunity  on  the 
ground  that  the  fraud  was  committed  by  his  a^ent  and  not 
by  himself."  '  And  the  rule  above  stated  is  general.  Can 
any  good  reason  be  given  for  excepting  loans  made  by 
an  agent  from  the  operation  of  the  rule?  The  statute  de- 
clares that  interest  upon  the  loan  or  forbearance  of  money 
shall  not  exceed  a  given  rate.  The  language  is  plain  and 
unambiguous,  and  there  is  no  room  for  construction.  There 
can  be  no  doubt  as  to  the  meaning  of  the  words.  They  apH 
ply  to  all  contracts  and  persons.  The  law  is  the  expressed 
will  of  the  people  through  the  law-making  power.  By  what 
authority  does  a  court  interpolate  words  into  the  statute  not 
necessary  in  construing  it,  nor  sanctioned  by  its  language, 
or  purpose,  by  limiting  it  to  principals.  If  the  law  is  wrong, 
if  agents  should  not  be  included  in  its  provisions,  if  any 
modification  is  desired,  the  remedy  is  with  the  law-making 
power  and  not  the  courts.  Let  the  Legislature  insert  a  pro- 
vision in  the  law,  "unless  made  by  an  agent,"  but  until  then 
the  courts  have  a  plain  duty  to  perform  —  to  enforce  the  law. 
In  the  language  of  the  able  opinion  in  Pearson  v.  Bailey, 
"No  consideration  arising  out  of  the  relation  of  principal 
and  agent  can  divest  the  loan  of  its  usurious  character,  or 
deprive  the  borrower  of  his  right  to  set  it  up  against  the 

lender." 

Samuel  Maxwell. 

Fremont,  Nib.,  May,  18S2. 

*  Elwell  V.  Chamberlain,  31  N.  Y.  619;    Fuller  v.  Wilson,  3  Ad.  &  E. 
(n.  s.)  56;  National  Express  Co.  v.  Drew,  32  Eng.  Law  &  Eq.  i. 
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CONTRIBUTORY  NEGLIGENCE  OF  CARRIER  AS 
AFFECTING  PASSENGER  IN  ACTIONS  AGAINST 
THIRD  PERSONS. 

The  multiplication  of  railroads  and  means  of  public  con- 
veyance, whose  various  ways  and  lines  often  converge  or 
intersect,  each  operated  by  a  distinct,  independent  organiza- 
tion, with  the  consequent  liability  to  accident  and  injury 
through  the  mutual  negligence  of  the  servants  of  different 
corporations  or  individuals,  renders  the  respective  rights  and 
obligations  of  the  parties  in  such  cases  of  unusual  interest 
and  increasing  importance.  The  subject  presents  a  question 
as  yet  unsettled  in  the  larger  portion  of  the  country,  while 
among  the  courts  of  last  resort  in  the  few  States  wherein  a 
conclusion  has  been  reached,  there  is  a  direct  conflict,  alike 
in  the  reasoning  and  in  the  result.  It  is  left  to  the  courts 
of  those  States  in  which  the  question  is  still  open,  to  follow 
the  rule  which  is  best  sustained  by  reason  and  principle. 

This  question  arises  whenever  injury  results  to  a  passen- 
ger through  the  concurring  negligence  of  the  carrier  and  a 
third  party.  In  such  ( ase,  is  the  third  party  answerable  in 
damages  to  the  injured  passenger?  If  the  passenger  used 
due  care,  and  the  carrier  was  negligent,  there  is  no  question 
as  to  the  liability  of  the  carrier,  although  the  negligence  of  a 
stranger  contributed  to  the  injury ; '  but  is  the  stranger  also 
liable  ?  Of  course,  when  the  relation  between  the  carrier  and 
the  third  party  is  such  as  to  render  each  responsible  for  the 
negligence  of  the  other,  then  the  two  may  be  held  jointly  or 
severally  liable  for  the  consequences  of  their  joint  negli- 
gence; but  the  question  intended  to  be  discussed  here  is 
confined  to  those  cases  in  which  the  two  act  independently, 
and  not  in  concert. 

The  general  rule  of  contributory  negligence  is  well  under- 

'  Eaton  v.  Boston,  etc.,  R.  Co.,  11  Allen,  500.  j 
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Stood.  It  is  that  if  the  party  injured,  by  the  exercise  of 
ordinary  care,  might  have  avoided  the  consequences  of  de- 
fendant's negligence,  but  did  not,  the  case  is  one  of  mutual 
fault,  and  the  law  will  neither  cast  all  the  consequences 
upoii  the  defendant,  nor  will  it  attempt  any  apportionment 
thereof; '  but  if  the  negligence  of  the  plaintiff  is  compara- 
tively slight  and  that  of  defendant  gross,  the  plaintiff  is  not 
deprived  of  his  action.' 

When  the  negligence  of  the  carrier  whose  passenger  the 
plaintiff  is,  is  such  as  to  prevent  the  carrier,  under  the  rule  of 
contributory  negligence  just  mentioned,  from  recovering' 
for  any  injury  received  by  collision  with  a  third  party,  the 
English  rule  is  that  the  remedy  of  the  passenger,  if  injured, 
is  against  the  carrier,  and  that  the  negligence  of  the  latter 
precludes  recovery  by  the  passenger  against  the  third  party. 
An  intimation  to  this  effect  was  thrown  out  in  Bridge  v. 
Grand  Junction  Railroad  Company  3  (1838),  which  attracted 
the  attention  of  the  learned  editors  of  the  third  edition  of 
Smith's  Leading  Cases,  who,  in  a  note  to  Ashby  z/.  White,  say : 
"  It  is  inconceivable  that  each  set  of  passengers  should  by  a 
fiction  be  identified  with  the  coachman  who  drives  them,  so 
as  to  be  restricted  for  remedy  against  their  own  driver  or 
employee."  ^  Notwithstanding  the  opinion  expressed  in  this 
note,  which  was  afterwards  pressed  upon  the  attention  of  the 
Court  of  Common  Pleas,  in  Thorogood  v.  Bryan,'  it  was  dis- 
regarded by  that  court,  and  it  was  held  in  that  case  (which 
is  the  leading  English  authority  upon  this  question),  all  the 
judges  concurring,  that  it  was  proper  to  instruct  the  jury 
that  plaintiff  could  not  recover  in  an  action  against  a 
third  party,  —  the  owners  of  a  rival  omnibus,  —  if  the  negli- 
gence of  the  driver  of  the  omnibus  in  which  plaintiff  was  a 
passenger  contributed  to  the  injury.  Maule,  J.,  says :  "  This 
case  is  an  important  one,  inasmuch  as  it  is  in  some  degree 
novel,  though  somewhat  similar  to  Bridge  v.  Grand  Junction 
Railroad  Company,^  which  was  a  case  against  a  railway  com- 

'  Cooley  on  Torts,  684,  and  cases  cited. 

'  Chicago,  etc.,  R.  Co.  v.  Clark,  70  111.  276.  3  3  Mee.  &  W.  244. 

4  I  Smith's  Ld.  Gas.  (3rd  £ng.  ed.)  366.        5  S  C.  B.  131.       ^  Supra. 
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pany  for  the  negligent  management  of  a  train,  whereby  it  ran 
against  another  train  in  which  the  plaintiff  was  a  passenger, 
and  injured  him.  The  Court  of  Exchequer  there  seem  to  have 
thought — though  it  was  not  necessary  to  decide  it  —  that 
when  there  is  negligence  upon  both  sides,  the  action  cannot 
be  maintained.  Although  I  at  one  time  entertained  a  con- 
trary impression,  I  incline  to  think  that,  for  this  purpose,  the 
deceased  must  be  considered  as  identified  with  the  driver  of 
the  omnibus  in  which  he  voluntarily  became  a  passenger, 
and  that  the  negligence  of  the  driver  was  the  negligence  of 
the  deceased.  If  the  deceased  himself  had  been  driving, 
the  case  would  have  been  free  from  doubt.  So  there  could 
have  been  no  doubt  had  the  driver  been  employed  to  drive 
him  and  no  one  else.  On  the  part  of  the  plaintiff,  it  is 
suggested  that  a  passenger  in  a  public  conveyance  has  no 
control  over  the  driver.  But  I  think  that  cannot,  with  pro- 
priety, be  said.  He  selects  the  conveyance.  He  enters 
into  a  contract  with  the  owner,  whom,  by  its  servant,  the 
driver,  he  employs  to  drive  him.  If  he  is  dissatisfied  with 
the  mode  of  conveyance,  he  is  not  obliged  to  avail  himself 
of  it.  According  to  the  terms  of  his  contract  he  unques- 
tionably has  a  remedy  for  any  negligence  on  the  part  of  the 
person  with  whom  he  contracts  for  the  journey.  It  is  some- 
what remarkable  that  actions  of  this  sort  are  almost  inva- 
riably brought  against  the  rival  carriage  or  vessel,  —  which 
is  only  to  be  accounted  for  by  that  party  spirit  which  more 
or  less  enters  into  every  transaction  in  life.  If  there  is  negli- 
gence on  the  part  of  those  who  have  contracted  to  carry  the 
passenger,  those  who  are  injured  have  a  clear  and  undoubted 
remedy  against  them.  But  it  seems  strange  to  say,  that 
although  the  defendant  would  not,  under  the  circumstances, 
be  liable  to  the  owner  of  the  other  omnibus  for  any  damage 
done  to  his  carriage,  he  still  would  be  liable  to  a  passenger. 
The  passenger  is  not  without  refnedy ;  but  as  regards  the 
present  defendant,  he  must  take  the  consequence  of  any  de- 
fault of  the  driver  he  thought  fit  to  trust."  Coltman  J.,  says : 
"  The  passenger  is  so  far  identified  with  the  carriage  in  which 
he  is  travelling,  that  want  of  care  on  the  part  of  the  driver 
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will  be  a  defence."  Cresswell,  J.,  says:  "The  subject  is 
an  important  one,  and  ought  to  be  definitely  set  at  rest  I 
incline  to  think  the  opinion  thrown  out  by  the  court  in 
Bridge  v.  Grand  Junction  Railroad  Company,  is  the  correct 
one." 

The  language  of  the  New  York  Court  of  Appeals,  in  the 
leading  case  in  that  State,  upon  this  question  (1859),*  is 
directly  opposed  to  that  of  the  English  court.     The  New 
York  court,  by  A.  S.  Johnson,  J.,  says :  "  The  general  rule 
is,  that  one  who   receives  an   injury   from  the  negligence 
of  another  may  maintain  an  action  for  his  damages.     Upon 
this   rule  a   natural  and    reasonable    exception    has   been 
engrafted,  —  that  if  the  injured  party  by  his  own  negligence 
has  contributed  to  the  injury,  he  cannot  maintain  an  action 
unless  the  negligence  of  the  other  party  has  been  so  gross 
in  its  character  as  to  be  equivalent  in  law  to  a  wilful  injury. 
I  do  not  think  this  exception,  or  any  reasonable  extension 
of  it,  can  be  applicable  to  plaintiff.     He  was  a  passenger  on 
the  Harlem  cars,  conducting  himself  as  he  lawfully  ought, 
having  no  control  over  the  train  or  its  management ;  on  the 
contrary,  bound  to  submit  to  the  regulations  of  the  com- 
pany and  the  direction  of  their  officers.     To  say  that  he  is 
chargeable  with  negligence  because  they  have  been  guilty, 
is  plainly  not  founded  on  fact  of  conduct  on  his  part,  but  is 
mere  fiction.     The  doctrine  contended  for  is  stated,  and  in 
a  measure  sustained,  in  Thorogood  v,  Bryan.     It  seems  to 
have  been  put  on  the  ground  that  the  plaintiff,  having  volun- 
tarily trusted  himself  in  the  omnibus,  had  so  identified  him- 
self with  its  management  that  the  driver's  negligence  would 
deprive  him  of  any  right  to  an  action  against  the  owners  of 
the  other  vehicle.     I  do  not  see  the  justice  of  the  doctrine 
in  connection  with  the  case  before  us.     It  is  entirely  plain 
that  the  plaintiff  had  no  control,  no  management  even,  no 
advisory  power,  over  the  train  on  which  he  was  riding.     Even 
as  to  the  selection,  he  had  only  the  choice  of  going  by  that 
railroad  or  none.     To  attribute  to  him,  therefore,  the  negli- 
gence of  the  agents  of  the  company,  and  thus  bar  him  of  a 

'  Chapman  v.  New  Haven  R.  Co.,  19  N.  Y.  341. 
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right  of  recovery,  is  not  applying  any  existing  exception  to 
the  general  rule  of  law,  but  is  framing  a  new  exception,  which 
does  not  in  fact  rest  upon  the  reason  of  the  original  excep- 
tion, but  is  based  on  fiction,  and  is  inconsistent  with  justice." 

This  decision  has  been  followed  in  New  York  by  a  num- 
ber of  others,  to  the  same  effect/  In  Dyer's  Case  (1877), 
the  plaintiff,  when  injured,  was  riding  in  a  private  carriage, 
at  the  invitation  of  Stimpson,  the  driver.  The  court  say^: 
"  Stimpson  was  not  hired  by  plaintiff,  or  in  his  employ,  or  in 
any  sense  his  agent,  nor  had  the  plaintiff  any  control  or 
direction  of  the  team,  or  its  management,  or  over  Stimpson 
himself.  There  was  no  pretence  but  that  the  driver  was  en- 
tirely competent." 

The  Supreme  Court  of  Pennsylvania,  however,  is  directly 
opposed  to  the  New  York  court,  and  in  harmony  with  the 
English  rule  in  Thorogoo.d  v.  Bryan.  In  Lockhart  v.  Lich- 
tenthaler'  (1863),  the  court,  by  Thompson,  J.,  in  an  opinion 
that  gives  evidence  of  great  research,  and  in  which  the  vari- 
ous authorities  upon  both  sides  of  the  question,  including  the 
New  York  cases,  are  carefully  examined,  concludes  that "  the 
preponderance  of  authority  certainly  proves  that  in  cases 
of  injury  arising  from  the  mutual  negligence  of  colliding 
carriages,  trains,  boats,  or  vessels,  the  carrier  vehicle  —  by 
that  I  mean  the  one  in  which  the  injured  party  is  —  must 
answer  to  him  for  the  injury."  The  court,  however,  while 
reaching  the  same  conclusion,  departs  from  the  reasoning  in 
Thorogood  v.  Bryan ;  and  it  is  a  notable  fact  that  this  de- 
parture was,  subsequently,  in  some  measure  followed  by  the 
English  Court  of  Exchequer  in  a  late  case,  in  which  all 
doubts  as  to  the  stability  of  the  rule  of  Thorogood  v.  Bryan, 
in  England,  are  set  at  rest.3  The  Pennsylvania  court  says : 
"  I  do  not  think,  however,  that  the  rationale  of  the  principle 
is  satisfactorily  expounded  in  Thorogood  v.  Bryan,  viz.,  the 

*  Colegrove  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  492 ;  Webster  v.  Hudson 
R.  Co.,  38  N.  Y.  260;  Robinson  v.  New  York,  etc,  R.  Co.,  66  N.  Y.  11; 
Dyer  v,  Erie  R.  Co.,  71  N.  Y.  228. 

"  46  Pa.  St.  151. 

3  Armstrong  v,  Lancashire  R.  Co.,  10  Exch.  47  (1875). 
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identity  of  the  passenger  with  his  own  vehicle.  I  would  say 
that  the  reason  for  it  is  that  it  better  accords  with  the  policy 
of  the  law  to  hold  the  carrier  alone  responsible  in  such  cir- 
cumstances, as  an  incentive  to  care  and  diligence.  As  the 
law  fixes  responsibility  upon  a  different  principle  in  the  case 
of  the  carrier,  as  already  noticed,  from  that  of  a  party  who 
does  not  stand  in  that  relation  to  the  party  injured,  the  very 
philosophy  of  the  requirement  of  greater  care  is  that  he 
shall  be  answerable  for  omitting  any  duty  which  the  law  has 
defined  as  his  rule  and  guide,  and  will  not  permit  him  to 
escape,  by  imputing  negligence  of  a  less  culpable  character 
to  others,  but  suflScient  to  render  them  liable  for  his  own. 
It  would  be  altogether  more  just  to  hold  him  liable  who  has 
engaged  to  observe  the  highest  degree  of  diligence  and  care, 
and  has  been  compensated  for  so  doing,  rather  than  him 
upon  whom  no  such  obligation  rests,  who  acts  only  on  the 
duty  to  observe  ordinary  care." 

In  the  English  case  just  quoted,  the  plaintiff,  at  the  time 
of  the  injury,  was  a  passenger  upon  a  train  of  the  London 
and  Northwestern  Railway.  This  train  had  to  pass  Clayton 
Bridge  station,  which  is  on  a  branch  of  defendant's  railway, 
on  which  the  London  and  Northwestern  had  running  powers. 
Upon  arriving  at  the  station,  the  train  ran  against  some  coal- 
cars  which  were  being  shunted  by  the  defendants  from  a 
siding,  and  the  plaintiff  was  seriously  injured.  The  jury 
found  that  the  collision  was  caused  by  the  joint  negligence 
of  the  two  companies.  In  the  Court  of  Exchequer,  Pollock, 
B.,  says :  "  It  must  not  be  supposed  that  I  am  dissatisfied 
with  Thorogood  v.  Bryan.  The  only  difficulty  in  it  arises 
from  the  use  of  the  word  '  identified,'  in  the  judgment.  If 
it  is  to  be  taken  that  by  the  word  '  identified '  is  meant  that 
the  plaintiff,  by  some  conduct  of  his  own,  as  by  selecting 
the  omnibus  in  which  he  was  travelling,  has  acted  so  as  to 
make  the  driver  his  agent,  this  would  sound  like  a  strange 
proposition,  which  could  not  be  entirely  sustained.  But 
what  I  understand  it  to  mean  is,  that  the  plaintiff,  for  the 
purpose  of  the  action,  must  be  taken  to  be  in  the  same  posi- 
tion as  the  owner  of  the  omnibus,  or  his  driver.     This  is 
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illustrated  by  the  case  of  Waite  v.  Northeastern  Railway,* 
where  it  was  held  that  a  child,  with  regard  to  contributory 
negligence,  was  identified  with  its  grandmother,  who  accom- 
panied it,  although  it  was  impossible  to  say  that  there  was 
any  selection  of  the  companion,  or  any  act  of  volition  on  the 
part  of  the  child.  It  may  be  said.  Why  should  he  not  have 
a  right  of  action  against  two  tort-feasors  ?  But  there  is  no 
hardship  in  saying  that  if  two  independent  persons  are  in  a 
position  somewhat  hostile  to  each  other,  then  the  right  to 
maintain  a  separate  action  against  one  may  be  an  answer  to 
an  action  brought  against  the  other."  And  Bramwell,  B.,. 
says :  "  Plaintiff's  counsel  admits  that,  if  his  contention  is 
right,  the  owner  of  a  bale  of  goods  carried  by  the  defendants 
and  damaged  by  an  accident  similar  to  this,  would  be  entitled 
to  maintain  an  action  ;  also,  that  if  a  carriage  had  been  lent 
by  the  owner,  and  injured  by  the  joint  negligence  of  the 
driver  and  a  third  person,  the  owner  could  sue  such  person  for 
the  damage.  It  seems  to  me  that  these  are  startling  propo* 
sitions.  There  is  another  difficulty.  If  this  action  is  main- 
tained, in  what  sense  are  defendants  joint  wrong-doers  with 
the  London  and  Northwestern  Company  ?  Can  there  be  a 
joint  liability  with  regard  to  this  negligence,  or  breach  of 
duty  to  the  plaintiff,  and  no  liability  with  regard  to  the  con- 
tract under  which  he  was  carried  as  a  passenger  ?  Could  the 
plaintiff  first  maintain  an  action  against  his  own  carrier,  for 
breach  of  contract,  and  another  against  defendants  for  neg* 
ligence  ?  " 

Although  the  Court  of  Common  Pleas,  in  Thorogood  v^ 
Bryan,  clearly  indorsed  a  rule  which  the  learned  editors  of 
Smith's  Leading  Cases  had  previously  stated  was  "  in- 
conceivable "  to  them,  yet  the  editors,  in  later  editions,  con* 
tinned  to  adhere  to  their  first  opinion.  "  It  seems  highly 
unreasonable,"  they  say,  "that  each  set  of  passengers 
should,  by  a  fiction,  be  identified  with  the  coachman  who 
drives  them,  so  as  to  be  restricted  for  remedy  to  actions 
against  their  own  driver,  or  his  employers.  Why  both  the 
wrong-doers  should  not  be  considered   liable  to  a  person 

'  96  Eng.  Com.  Law,  728. 
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free  from  all  blame,  not  answerable  for  the  acts  of  either  of 
them,  and  whom  they  have  both  injured,  is  a  question  which 
seems  to  deserve  more  consideration  than  it  received  in 
Thorogood  v,  Bryan." '  It  was  their  opinion  that  the  au- 
thority of  that  case  had  been  impaired  by  later  cases  in 
England ;  which  opinion  seems  to  have  been  shared  by  the 
courts,  which  have  refused  to  follow  its  decision,  and  also  by 
a  distinguished  American  law-writer,  in  a  recent  commentary 
upon  leading  cases,*  who  says,  in  a  note  to  Thorogood  v. 
Bryan :  ''  It  is  seldom  that  a  rule  of  law  is  declared  so  pal- 
pably fraught  with  injustice,  and  so  easily  demonstrable  to 
be  fallacious,  or  arbitrary,  or  anomalous."  The  same  author 
also  quotes  Greenland  v.  Chaplin,^  as  showing  a  thorough 
abandonment  of  Thorogood  v,  Bryan ;  and  yet,  in  the  late 
case  of  Armstrong  v.  Lancashire  Railroad  Company,^  the 
Court  of  Exchequer  gives  no  intimation  that  there  has  been 
at  any  time  a  departure  from  the  rule  of  Thorogood  v.  Bryan ; 
on  the  contrary,  it  expressly  states  that  that  case  has  never 
been  overruled.  If  the  statements  of.  the  author  just  quoted, 
that  the  rule  is  "  palpably  fraught  with  injustice,  easily  de- 
monstrable to  be  fallacious,  arbitrary,  and  anomalous,"  and 
that  it  had  been  "  thoroughly  abandoned  in  England,"  be 
correct,  it  is  singular  that  so  enlightened  a  court  as  the  Court 
of  Exchequer,  justly  esteemed  for  the  high  character,  learn- 
ing, and  ability  of  its  members,  in  a  well-considered  case, 
argued  on  each  side  by  most  eminent  counsel,  who  would 
scarcely  omit  any  authority  or  suggestion  useful  to  their 
respective  sides,  should,  without  a  dissenting  voice,  and 
notwithstanding  the  adverse  criticism  of  Smith's  Leading 
Cases  and  the  courts  of  New  York  and  New  Jersey,  adopt 
and  reaffirm  this  identical  rule,  so  '^  easily  demonstrable  to 
be  fallacious ! " 

Full  extracts  from  the  opinions  delivered  in  the  leading 
cases  have  been  given,  in  order  that  the  reader  may  compare 
and  weigh  the  relative  force  and  soundness  of  the  argument 
in  each.     That  some  of  the  expressions  in  Thorogood  v, 

>  X  Smith's  Ld.  Cas.  (7th  Am.  e(jl.)48i.  3  5  Exch.  247. 

*  Thorn  p.  on  Car.  Pass.  284.  ^  10  Exch.  47. 
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Br3ran  are  inaccurate,  and  require  explanation  and  qualifica- 
tion, as  in  the  use  of  the  word  "  identity/'  is  admitted  by 
the  Court  of  Exchequer  itself.  But  the  New  York  court, 
assuming  the  reasoning  in  Thorogood  v.  Bryan  to  be  the 
true  basis  of  the  rule,  arrives  at  an  opposite  conclusion,  by 
demonstrating  the  inaccuracy  of  that  reasoning,  without 
seeking  further  to  discover  the  true  ground  of  the  rule,. as 
was  afterwards  done  by  the  Pennsylvania  court,  in  Lockhart 
V.  Lichtenthaler.' 

It  is  to  be  observed  that  in  none  of  the  cases  cited  is  any 
distinction  made  between  a  public  and  a  private  conveyance 
in  the  application  of  this  rule.  When  the  conveyance  is 
private,  and  the  driver  under  the  control  or  direction  of  the 
plaintiff,  then  it  is  admitted,  even  in  New  York,  that  the 
negligence  of  the  driver  is  imputable  to  the  plaintiff.  But 
in  that  State,  if  the  plaintiff  is  injured  when  in  a  private 
conveyance,  with  no  control  over  the  driver,  and  no  employ- 
ment as  agent,  the  plaintiff  is  not  chargeable  with  the 
driver's  negligence.'  The  distinction,  then,  in  these  cases 
turns  not  upon  whether  the  conveyance  is  public  or  private, 
but  upon  the  question  whether  the  plaintiff  had  any  control 
or  direction  over  the  management  of  the  conveyance  in 
which  he  was  at  the  time  of  the  injury,  provided  he  was  not 
negligent  in  trusting  to  an  incompetent  driver.  The  same 
distinction  is  maintained  by  the  courts  which  have  adopted 
the  New  York  rule.  But  the  principle  that  one  who  is  in- 
jured while  in  the  care  of  another,  is  chargeable  with  the 
other's  negligence,  irrespective  of  the  question  of  control, 
at  least  so  far  as  private  persons  or  private  conveyances  are 
concerned,  is  established  by  an  overwhelming  preponder- 
ance of  authority,  both  in  England  and  America.^     A  child 

'  46  Pa.  St  151.  The  doctrine  of  this  case  has  been  very  recently  re- 
affirmed in  Philadelphia,  etc.,  R«  Co.  v.  Boyer  (1881),  11  Reporter,  513,  a 
case  growing  out  of  a  collision  between  a  railroad  train  and  a  street  car. 

»  Dyer  v.  Eric  R.  Co.,  71  N.  Y.  228 ;  66  N.  Y.  11. 

3  Waite  V,  Northwestern  R.  Co.,  96  Eng.  Cora.  Law,  728;  Stillson  v. 
Hannibal,  etc,  R.  Co.,  67  Mo.  671 ;  Holly  v.  Boston,  etc.,  Co.,  8  Gray,  13a  ; 
Ohio,  etc,  R.  Co.  v.  Stratton,  78  111.  88 ;  City  of  Joliet  v.  Seward,  86  111.  406 ; 
Toledo,  etc,  R«  Co.  v.  Miller,  76  111.  278;  Toledo,  etc.,  R.  Co.  v,  Grable,  88 


128       CONTRIBUTORY  NEGLIGENCE  OF  CARRIER. 

in  the  custody  of  its  parent,  with  no  choice  or  volition  in 
the  matter,  with  no  control  or  direction  as  to  the  action  of 
the  parent,  is  undoubtedly  affected  by  the  negligence  of  the 
parent  in  such  manner  as  to  prevent  a  recovery  by  the  child, 
if  the  parent  did  not  use  ordinary  care.  So,  also,  with  a  child 
placed  by  the  parent  in  the  care  of  a  neighbor,  or  a  wife 
travelling  in  a  private  conveyance  in  care  of  her  husband, 
the  element  of  control  by  the  one  in  charge  of  the  other, 
does  not  enter  into  the  consideration  of  the  question.  In- 
deed, in  those  cases  there  is  a  total  absence  of  such  control. 
Prideaux  v.  Mineral  Point'  is  similar  in  its  facts  to  Robin- 
son's case,* — a  person  injured  at  a  railroad  crossing  while 
riding  with  a  friend,  who  was  driving,  —  and  a  conclusion 
directly  opposed  to  that  in  Robinson's  case  is  reached,  the 
court  placing  its  decision  upon  the  ground  that  "  voluntary 
entrance  into  a  private  conveyance  adopts  the  conveyance 
for  the  time  being  as  one's  own,  and  assumes  the  risk  of  the 
skill  and  care  of  the  person  guiding  it.  There  is  a  personal 
trust  which  implies  an  agency."  This  decided  the  point 
before  the  court  in  that  case,  and  to  that  extent  the  rule  of 
Thorogood  v.  Bryan  was  indorsed.  But  the  court,  perhaps 
to  prevent  its  decision  being  adopted  as  a  rule  in  cases  of 
common  carriers  for  hire,  in  a  dictum^  intimates  that  there 
may  be  a  distinction  between  public  and  private  convey- 
ances, in  applying  the  rule  of  identification,  viz. :  "  When 
injury  is  caused  by  negligence  of  two  common  carriers, 
there  appears  to  be  no  uniform  rule  of  decision.  *  ♦  ♦ 
Aside  from  questions  of  public  policy  affecting  the  duty  and 
liability  of  common  carriers,  which  enter  into  some  of  these 
cases,  the  question  appears  to  be,  how  far  common  carriers 
can  be  considered  as  agents  of  passengers  carried  by  them  ?  " 
The  Wisconsin  court,  in  the  case  then  before  it,  puts  its 
decision  upon  the  ground  of  implied  agency  and  personal 

111.  443;  Lake  Shore,  etc.,  R.  Co.  v.  Miller,  25  Mich.  274;  Houfe  v.  Falton, 
29  Wis.  296 ;  Prideaux  v.  Mineral  Point,  43  Wis.  513;  Payne  v.  Chicago,  etc., 
R.  Co.,  39  Iowa,  525;  Leslie  v.  Lewistown,  62  Me.  468;  Jeffersonville  R. 
Co.  V.  Bower,  40  Ind.  545 ;  Hathaway  v.  Railway  Co.,  46  Ind.  25. 
«  43  Wis.  513.  »  66N.  Y.  11. 
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trust,  holding,  in  opposition  to  the  New  York  court,  that  the 
question  of  control,  or  right  to  control  the  driver,  was  imma- 
terial. This  reason,  —  that  of  "  personal  trust,"  —  might 
suffice  for  the  facts  of  that  case,  but  could  it  answer  where 
the  party  injured  was  an  infant  or  an  imbecile  ?  Hence,  while 
the  court  was  right  in  excluding  the  element  of  control,  it 
was  wrong  in  basing  the  decision  upon  the  ground  of  per- 
sonal trust,  implying  agency,  unless  it  can  be  said  the  rela- 
tions of  parent  and  child,  guardian  and  ward,  etc.,  are 
also  cases  of  personal  trust  and  agency,  made  so  by  law, 
without  the  knowledge  or  consent  of  the  child  or  ward ;  but 
if  this  be  so,  why  should  not  the  same  rule  apply  to  the 
relation  of  passenger  and  carrier,  a  relation  created  by  con- 
tract, with  the  duty  of  protection  and  care  imposed  upon  the 
carrier  by  law  towards  its  charge,  the  passenger,  —  a  duty 
imposed  and  exacted  with  a  strictness  unknown  to  any 
domestic  relation  ?  If  one  friend,  riding  in  another's  car- 
riage, or  a  wife  travelling  on  the  highway  with  her  husband 
driving,  or  a  child  in  charge  of  its  parent,  guardian,  or  neigh- 
bor, voluntarily  reposes,  or  is  depmed  by  law  to  repose  con- 
fidence in  the  skill  of  the  driver,  and  hence  is  chargeable 
with  his  negligence,  why  should  not  the  rule  apply  with  in- 
creased force  to  the  case  of  the  passenger,  who,  in  trusting 
his  safety  to  a  responsible  agent,  the  carrier,  whether  vol- 
untarily or  involuntarily,  may  expect  and  has  a  right  to 
receive  the  most  extraordinary  care  and  protection  possible 
to  be  required  of  anyone  ? 

As  we  have  seen,  the  New  York  cases  assume  the  vital 
question  to  be  that  of  volition  and  control  of  the  passen- 
ger, which  position  cannot  be  reconciled  with  the  cases  just 
cited  regarding  parent  and  child,  guardian  and  ward,  etc. 
The  use  of  the  word  "  identity,"  and  some  inaccuracies  of 
the  Court  of  Common  Pleas  in  Thorogood  v.  Bryan  (which 
were  pointed  out  by  the  Pennsylvania  court,  and  have  since 
been  corrected  by  the  Court  of  Exchequer  Chamber),  doubt- 
less led  the  New  York  court  into  its  present  position,  —  a 
position  that  has  been  adopted  by  some  other  courts  without 
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much  argument  or  question ; '  and  yet  it  is  only  in  the  ab* 
sence  of  any  control  or  direct  agency  that  any  question 
could  arise ;  because,  if  the  driver  of  the  carriage  is  in  fact 
the  plaintiff's  agent,  selected  by  him  and  under  his  direct 
control,  the  relation  is  that  of  master  and  servant,  the  master 
being  responsible  for  the  acts  of  the  servant,  and  conse- 
quently affected  by  the  servant's  negligence ;  in  such  a  case 
there  could  be  no  dispute.  But  the  rule  of  Thorogood  v^ 
Bryan  is  placed  by  the  later  decisions  upon  a  broader  prin- 
ciple,  —  a  principle  upon  which  all  the  cases  which  have 
adopted  that  rule,  either  in  whole  or  in  part,  may  be  har- 
monized, and  a  principle  to  which  the  reasoning  of  the  New 
York  court  does  not  apply  and  wholly  fails  to  controvert. 

The  suggestion  in  the  dictum  of  the  Wisconsin  court,* 
that  there  might  be  a  distinction,  aside  from  the  question  of 
agency  or  control,  between  the  case  of  a  traveller  in  a  private 
conveyance,  and  a  passenger  in  charge  of  a  common  carrier^ 
is,  as  far  as  the  writer's  knowledge  goes,  novel  to  that  court. 
The  distinction  made  in  New  York,  as  we  have  seen,  turned 
solely  upon  the  question  of  volition  and  control  of  the 
passenger.  The  Wisconsin  court,  however,  intimates  that 
questions  of  public  policy  affecting  the  duty  and  liability  of 
common  carriers,  may  be  the  ground  of  a  distinction.  If 
that  be  true,  it  must  be  conceded  that  its  effect  is  to  apply 
the  rule  of  Thorogood  v,  Bryan  more  rigidly  in  cases  of  com- 
mon or  public  carriers  than  in  those  of  private  conveyance, 
As  is  said  in  Lockhart  v.  Lichtenthaler,^  "  it  better  accords 
with  the  policy  of  the  law  to  hold  the  carrier  also  respon- 
sible in  such  circumstances,  as  an  incentive  to  care  and  dili- 
gence. As  the  law  fixes  responsibility  upon  a  different 
principle  in  the  case  of  the  carrier,  as  already  noticed,  from 
that  of  a  party  who  does  not  stand  in  that  relation  to  the 
party  injured,  the  very  philosophy  of  the  requirement  of 
greater  care  is  that  he  shall  be  answerable  for  omitting  any 

*  Bennet  v.  New  Jersey,  etc,  R.  Co.,  36  N.  J.  225 ;  Turnpike  Co.  v.  Stew- 
art, 2  Mete.  (Ky.)  119;  Louisville,  etc.,  R«  Co.  v.  Case,  9  Bush,  119. 
«  Prideaux  v.  Mineral  Point,  43  Wis.  513.  3  46  Pa.  St  151. 
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duty  which  the  law  has  defined  as  his  rule  and  guide,  and 
will  not  permit  him  to  escape  by  imputing  negligence  of  a 
less  culpable  character  to  others,  but  .sufficient  to  render 
them  liable  for  his  own."  Again,  in  any  of  the  private  rela- 
tions mentioned,  in  which  a  personal  trust  is  reposed,  the 
injured  party  may  have  no  effectual  remedy  against  the  one 
under  whose  cai%  he  voluntarily  was  or  had  been  placed  by 
the  mandate  of  the  law ;  while  the  passenger  has  a  certain 
remedy  against  the  carrier  for  any  injury  received  through 
the  neglect  to  exercise  that  extraordinary  degree  of  care 
which  the  law  requires,  and  the  contributory  negligence  of  a 
third  person  is  no  defence  in  a  suit  by  the  passenger  against 
the  carrier. 

Herein  lies  the  chief  fault  of  Chapman  v.  New  York  and 
Hudson  River  Railroad  Company,'  and  the  cases  follow- 
ing it.  That  decision  speaks  of  the  doctrine  of  "  identifica- 
tion "  as  if  its  effect  was  to  deprive  the  injured  passenger 
of  any  remedy  whatever;  as  if,  under  this  doctrine,  the 
contributory  negligence  of  the  carrier  prevented  a  recovery 
against  the  third  party,  and  the  identity  of  the  passenger 
with  the  carrier  was  such  that  there  was  no  recourse'  against 
the  latter  for  the  injury  —  resulting  as  it  did  from  an  act  in 
which  they  jointly  participated,  as  master  and  servant.  As 
the  New  Jersey  court  expresses  it :  "  To  hold  that  the  con- 
ductor of  a  street  car,  or  of  a  railroad  train,  is  the  agent 
of  the  numerous  passengers  who  may  chance  to  be  in  it,  is 
pure  fiction.  In  reality  there  is  no  such  agency,  and  if  we 
impute  it,  and  correctly  apply  legal  principles,  the  passen- 
gers, on  the  occurrence  of  an  accident  from  the  carelessness 
of  the  person  in  charge  of  the  vehicle,  would  be  without 
any  remedy.  It  is  obvious,  in  a  suit  against  the  proprietor 
of  the  car  in  which  he  was  a  passenger,  there  could  be  no 
recovery  if  the  driver  of  such  car  is  to  be  regarded  as  the 
servant  of  the  passenger."  *  In  Chapman's  case,3  the  court, 
speaks  of  the  effect  of  applying  the  rule,  as  being  to  bar  a 

right  of  recovery  for  the  injury.     Understanding  this  to  be 

. 

'  19  N.  y.  341.       *  Bennet  v.  New  Jersey,  etc.,  R.  Co.,  36  N.  J.  225. 

3  Supra, 
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the  meaning  of  "  identification/'  it  is  no  wonder  that  the 
court  rejected  the  doctrine ;  these  decisions  entirely  igacrc 
the  true  relation  which  the  fias9en|fer  bears  in  such  cases  to 
his  carrier  and  to  the  third  party  respectively.  The  pas- 
senger has  contracted  with  the  carrier  to  perform  a  certain 
service  for  a  compensation  paid  and  received  by  the  carrier. 
There  is  no  contract  relation,  no  privity  of  any  kind  between 
the  passenger  and  the  third  party;  he  may  not  be  aware 
even  of  the  presence  of  a  party  who  might  be  injured. 
The  carrier,  in  consideration  of  its  undertaking  to  perform 
the  service  contracted  for  and  the  compensation  received, 
assumes  towards  the  passenger  the  duty  of  using  extraor- 
dinary care  to  prevent  injury.  The  third  person,  whose 
concurring  negligence  causes  the  injury,  has  assumed  no 
such  relation  and  no  such  obligation  ]  and  whether  such 
third  party  be  a  farmer  crossing  the  track  at  a  public  high- 
way, or  the  train  of  a  rival  railroad  company,  he  or  they  are 
only  held  by  law  to  the  exercise  of  ordinary  care.  If  a 
collision  occur  through  the  concurring  negligence  of  the 
two  —  the  carrier  and  the  third  party  —  neither  can  recover 
from  the  other,  because  of  this  contributory  negligence. 
That  of  the  third  party  is  excusable,  because  of  the  lack 
of  ordinary  care  on  the  part  of  the  carrier ;  but  if  the  pas- 
senger is  injured,  he  recovers  from  the  carrier,  because  of  the 
tort  growing  out  of  the  breach  of  duty  assumed  by  contract 
and  imposed  by  law.  His  action  against  the  carrier,  then, 
depends  upon  entirely  different  grounds  from  any  he  might 
have  against  the  third  party,  hence  he  could  not  properly 
join  them  in  an  action,  and  also  for  the  reason  that  there  is 
no  such  relation  between  the  two  as  to  make  each  respon- 
sible for  the  negligence  of  the  other;  in  such  cases  there 
can  be  no  joint  liability.^ 

This  brings  us  to  another  palpable  error  into  which  the 

^opponents  of  the  rule  of  Thorogood  v.  Bryan  have  fallen ; 

that  is,  in  the  assumption  that,  in  such  cases,  if  both  the 

carrier  and  the  third  person  were  negligent,  then  their  negli- 

'  Chicago,  etc.,  R.  Co.  v.  Scales,  90  IlL  586;  Yeazel  v.  Alexander,  58 
111.  254. 
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gence  was  joiatp  mud  an  action  may  be  maintained  against 
them  jointly,  as  well  as  severally,  by  the  injured  passenger. 
That  this  is  not  the  law  is  aptly  shown  by  the  SuiHeme  Court 
of  Illinois,  in  Chicago  and  Northwestern  Railroad  Company  z^. 
Scates.'  In  this  case  the  contention  of  the  plaintiff  was,  that 
he  had  been  injured  by  collision  with  a  post  set  in  dangerous 
proxioiity  to  the  track  adjacent  to  the  platform  used  by  pas- 
sengers, which  collision  and  consequent  injury  was  produced 
by  the  concurring  negligence  of  the  defendant  in  erecting 
and  permitting  the  post  to  remain  in  a  position  dangerous  to 
passengers,  and  that  of  a  third  party  who  negligently  inter- 
fered with  plaintiff  as  he  was  about  to  take  passage  in  one 
of  defendant's  cars.  The  Circuit  Court  gave  this  instruc- 
tion:— 

"  If  the  jury  believe  from  the  evidence  that  the  injury 
resulted  to  the  plaintiff  from  the  joint  carelessness  of  the 
defendant  and  the  person  who,  the  plaintiff  says,  crowded 
plaintiff  off  the  steps,  and  while  plaintiff  was  in  the  exercise 
of  ordinary  care,  the  jury  should  find  for  the  plaintiff." 

The  Supreme  Court  says  there  was  no  connection  between 
the  negligence  of  the  railroad  company  and  the  negligence 
of  the  man  who  crowded  the  plaintiff  off  the  car.  "  The 
negligence  imputed  to  the  railroad  company  was  in  erecting 
a  post  so  near  the  track  that  the  plaintiff,  in  getting  on  the 
train,  was  thrown  between  the  post  and  the  car,  and  injured. 
The  man  who  crowded  plaintiff  off  the  car  had  nothing  to 
do  with  the  post,  nor  did  the  railroad  have  anything  to  do 
with  the  conduct  of  the  man  who  pushed  plaintiff  off  the 
car.  There  could,  therefore,  be  no  joint  carelessness.  What 
was,  doubtless,  intended  by  the  instruction  was,  that  if  the 
carelessness  of  the  man  and  company  both  contributed  to 
the  injury,  then  a  recovery  could  be  had  against  the  com- 
pany. When  an  act  is  done  by  the  co-operation  of  several 
persons,  suit  may  be  brought  against  one  or  all  of  them  — 
jointly  or  severally;  but  one  is  not  liable  for  the  injury  done 
by  another,  unless  they  act  in.  concert.  The  instruction 
should  have  been  refused."    The  court  also  quotes  from 

«  90  111.  586. 
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another  case '  the  following :  "  When  the  acts  of  different 
persons  are  entirely  distinct  and  separate,  as  to  any  aid,  ad- 
vice, counsel,  or  countenance,  from  one  to  the  other,  there 
can  be  no  joint  liability/' 

This  principle  applies  to  •all  that  class  of  cases  under  dis- 
cussion. Although  the  injury  is  produced  by  the  concurring 
negligence  of  the  two  parties,  yet  the  negligence  of  each 
party  is  distinct  and  separate  from  that  of  the  other.  For 
instance,  take  the  case  of  a  collision  between  a  street  car 
and  a  railroad  train.  The  train  approaches  the  crossing  at 
a  speed  above  that  allowed  by  law,  or  perhaps  without  giv- 
ing the  proper  signals.  The  street-car  conductor  sees  the 
danger  in  time,  but  is  prevented  from  stopping  the  car  by  a 
defective  brake ;  or  perhaps  he  is  drunk,  or  approaches  the 
crossing,  without  looking  up  and  down  the  track,  and  a  col- 
lision results.  Here  negligence  is  imputable  to  both  parties. 
But  what  had  the  street  car  to  do  with  the  unlawful  speed 
of  the  train  ?  or  what  had  the  train  to  do  with  the  defective 
brake  on  the  street  car,  or  the  negligent  acts  of  the  driver  ? 
In  the  negligent  acts  imputable  to  each  there  is  no  "co- 
operation, concert  countenance,  or  advice;"  there  is  no 
contract  or  other  relation  existing  between  them,  such  as  to 
render  each  responsible  for  the  other's  negligence.  Each  is 
answerable  only  for  its  separate  negligent  acts.  The  wrong 
on  the  part  of  the  railroad  consisted  in  an  unlawful  act  or 
omission,  to  which  the  street-car  company  was  not  a  party, 
and  for  any  injury  occasioned  by  that  wrong  it  cannot  be 
held  liable.  "  It  would  be  monstrous  to  hold  one  man  re- 
sponsible for  injuries  inflicted  by  another,  when  he  did  not 
co-operate  or  participate  in  the  wrong." ' 

Hence  it  follows  that  the  remedy  of  the  passenger  is  either 
against  his  carrier,  or  the  third  party,  separately,  and  not 
against  them  jointly.  Even  if  this  were  not  true,  there  can 
be  but  one  recovery  and  satisfaction ;  and  if  that  recovery 
is  against  the  third  party,  then  the  carrier  goes  unpunished, 
and  the  third  party  alone  must  suffer.  Then  he  whose  act 
is  excusable  in  law  because  of  the  contributory  negligence 

'  Yeazel  v,  Alexander,  58  III.  254.  '  /did. 
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of  the  carrier,  and  between  whom  and  the  plaintiff  no  con- 
tract or  special  duty  existed,  is  forced  to  bear  the  entire 
penalty;  while  the  carrier,  who,  by  contract  and  at  the 
instance  of  the  passenger,  has  assumed  the  duty  of  exer- 
cising extraordinary  care,  and  has  failed  in  the  performance 
of  this  duty,  is  exonerated  from  all  liability,  —  pays  no  por- 
tion of  the  damages,  for  there  can  be  no  contribution  or 
apportionment  between  them.  Under  this  rule  a  farmer, 
who,  crossing  a  railroad-track  with  his  wagon,  comes  in  col- 
lision with  a  train,  through  the  mutual  fault  of  both  parties, 
might  be  held  responsible  for  the  injuries  to  a  train-load  of 
passengers.  In  such  a  case,  the  breach  of  duty  by  the 
carrier  is  clear,  and  its  liability  unquestioned;  which  fact 
proceeds  from  the  joint  effect  of  its  negligence  and  the 
relations  existing  between  it  and  its  passengers.  To  the 
farmer  the  passengers  are  strangers,  towards  whom  he  owes 
no  special  duty.  Is  it  not  more  just  that  the  railroad  should 
bear  the  damages  to  its  passengers  in  such  case  than  the 
farmer?  His  liability  is  governed  by  the  conduct  of  those 
in  charge  of  the  train.  If  they;were  negligent,  and  could 
have  avoided  the  effect  of  his  negligence,  by  using  ordinary 
care,  then  his  act  is  excusable  ;  and,  if  excusable  as  to  the 
carrier,  the  same  act  must  be  excusable  as  to  the  passenger. 
As  far  as  he  was  concerned,  the  passenger  and  the  carrier 
were  identical.  He  could  not  distinguish  between  them  or 
deal  with  them  separately.  He  owed  no  greater  duty  to  the 
one  than  to  the  other. 

The  writer  hopes  that  the  foregoing  suggestions  may  in- 
duce the  reader  to  believe  that  the  rule,  now  so  firmly  fixed 
in  English  jurisprudence,  and  followed  by  a  number  of  re- 
spectable courts  in  America,  is  founded,  at  least  to  some 
extent,  upon  reason  and  justice. 

Frank  W.  Burnett. 

Spungfibld,  Ilu,  May,  1882. 
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To  that  class  of  lawyers  who  read  and  use  the  Southern 
Law  Review,  anything  which  tends  to  relieve  the  Supreme 
Court  of  the  United  States  cannot  be  indifferent,  profession- 
ally or  otherwise. 

Our  readers,  many  of  them,  have  cases  pending  in  that 
court,  either  by  appeal  or  by  writ  of  error  to  the  State  Su- 
preme  Courts,  or  from  the  United  States  Circuit  Courts,  to 
argue  which  they  must  go  to  Washington  after  the  lapse  of 
some  three  or  four  years,  or  must  intrust  that  duty  to  some 
Congressman,  or  to  some  expensive  metropolitan  attorney 
unfamiliar  with  the  local  law,  the  history,  and  character  of 
the  case. 

Every  lawyer  knows  that  some  remedy  for  this  is  neces- 
sary. All  the  centralizing  influences  are  co-operating  to 
keep  and  concentrate  the  whole  appellate  jurisdiction 
at  Washington,  for  the  benefit  of  the  bar  there,  and  of 
those  lawyers  whose  chief  practice  centres  there.  On  the 
other  hand,  those  influences  which  are  decentralizing^  both 
among  the  people  and  the  bar,  in  seeking  relief  for  the 
Supreme  Court,  and  a  speedy  administration  of  justice,  seek 
also  to  bring  that  administration  and  that  relief  near  to  the 
people  and  the  bar.  Bills  representing  these  adverse  theo- 
ries are  before  Congress.  It  is  safe  to  say  no  measure  of 
centralization  or  subdivision  of  the  Supreme  Court  can  se- 
cure the  approval  of  Congress.  The  plans  for  relief  by 
decentralizing,  by  giving  to  the  various  portions  of  the 
country  intermediate  appellate  courts,  readily  accessible  to 
the  bar  of  the  country  at  large,  however,  have  good  pros- 
pects of  success,  if  not  fatally  delayed  by  the  quiet  and 
concealed,  but  united  and  earnest,  opposition  of  the  advo- 
cates of  centralization,  chiefly  working  for  personal  ends. 

Two  reports  upon  this  subject  have  been  made  by  the 
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select  committee  of  the  American  Bar  Association.  The 
minority  report  advocates  centralization ;  the  majority  re- 
port advocates  strongly,  and  on  impregnable  grounds,  the 
other  system.  We  can  do  our  readers  no  better  service  than 
to  reproduce  the  leading  points  of  the  majority  report. 
We  regret  want  of  space  for  the  entire  document :  — 

"The  necessity  of  legislation  by  Congress  for  the  im- 
provement, if  not  the  reorganization,  of  the  judicial  system 
of  the  United  States,  is  not  an  open  question. 

"  The  records  of  the  Supreme  Court  of  the  United  States 
show  that  for  the  first  twenty  years  after  its  organization,  in 
1790-1,  the  average  number  of  causes  pending  annually  was 
less  than  one  hundred;  and  not  until  after  1843  did  it  per- 
manently exceed  an  annual  average  of  one  hundred  and 
fifty.  During  the  past  twenty  years  (1862-82)  the  average 
number  of  causes  on  the  docket,  at  the  beginning  of  each 
term,  has  increased  from  less  than  three  hundred  and  fifty  to 
nearly  twelve  hundred;  and  though  the  number  annually 
disposed  of  has  also  increased,  during  that  period,  from  an 
average  of  less  than  one  hundred  and  fifty  to  nearly  three 
hundred  and  sixty,  it  is  beyond  the  power  of  the  justices  to 
keep  up  with  the  x:onstantly  increasing  arrears. 

"The  last  completed  term  of  that  court  (1880-1)  opened 
with  a  docket  of  twelve  hundred  and  two  cases,  of  which 
three  hundred  and  sixty-five  in  all  were  disposed  of  during 
the  year,  —  leaving  eight  hundred  and  thirty-seven,  or  more 
than  two-thirds  of  the  docket,  untouched.  It  is  only  too 
familiar  knowledge  that  the  interval  between  the  allowance 
of  an  appeal,  or  writ  of  error,  in  the  Circuit  Court,  and  the 
hearing  of  the  cause  at  Washington  is,  on  an  average,  more 
than  three  years.  Such  delays  offer  a  premium  for  vexatious 
appeals,  and  amount,  in  many  cases,  to  an  absolute  denial  of 
justice.  The  sacrifices  too  often  made  by  suitors  under  the 
name  of  a  compromise,  in  preference  to  the  injury,  some- 
times the  ruin  resulting  from  mere  delay,  are  a  reproach  to 
the  administration  of  justice, — or  rather  to  the  system  which 
thus  clogs  and  fetters  its  administration.  Significantly  stands 
in  Magna  Charta  that  threefold   pledge,  that  justice  shall 
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neither  be  sold,  nor  denied,  nor  delayed :  Nulli  vendemus, 
nulli  negabimus  aut  differemus  rectum  veljustitiam,    *     *     * 

"  But  not  for  the  Supreme  Court  alone  is  relief  by  legisla- 
tion needed.  From  almost  every  one  of  the  nine  judicial 
circuits  of  the  United  States  come  equally  well-founded 
complaints  of  the  insufficiency  of  the  judicial  machinery 
provided  in  the  existing  Circuit  and  District  Courts  for  the 
constantly  increasing  work  of  litigation.  The  addition  made 
to  the  judicial  force  by  the  appointment  of  nine  circuit 
judges,  under  the  act  of  1869,  has  fallen  far  short  of  these 
constantly  increasing  demands,  which  have  kept  pace  with 
the  growing  population  and  business  of  the  whole  country. 
How  inadequate  to  those  wants  is  the  force  now  provided, 
and  how  imperative  the  demand  for  relief  in  this  quarter 
also,  has  also  been  most  impressively  set  forth  by  one  in 
every  way  competent  to  testify. 

«  *  *  *  The  question  practically  lies  between  two 
general  plans.  One  of  these  is  represented  by  a  bill  intro- 
duced in  the  House  of  Representatives  by  Mr.  Manning,  of 
Mississippi,  and  a  similar  bill  introduced  in  the  Senate  by 
Mr.  Pugh,  of  Alabama ;  another,  by  the  Senate  bill  intro- 
duced by  Judge  Davis,  of  Illinois,  and  two  House  bills, — 
one  introduced  by  Mr.  Payson,  of  Illinois,  and  the  other 
(which  it  is  understood  was  prepared  by  Judges  Blatchford 
and  Benedict)  by  Mr.  McCook,  of  New  York ;  for  though 
there  are  important  differences  of  detail  between  the  three 
bills  last  mentioned,  the  general  scheme  of  relief  is  the  same 
in  all.  The  House  bill  introduced  by  Mr.  Hardy,  of  New 
York,  and  understood  to  have  been  prepared  by  a  com- 
mittee of  the  New  York  Bar  Association,  which  provides 
for  an  increase  of  circuit  judges  and  the  holding  of  general 
terms  of  the  Circuit  Courts,  coincides  in  principle,  to  that 
extent,  with  the  bills  last  mentioned. 

**A  third  plan  is  represented  by  the  bill  introduced  in  the 
Senate  by  Mr.  Miller,  of  California,  and  which  was  prepared 
by  Judge  Sawyer,  of  the  Ninth  Circuit.  This  bill  adopts 
Senator  Davis's  plan,  which  Judge  Sawyer  (in  his  pamphlet 
advocating  his  own  bill)   considers  '  excellent,  so  far  as  it 
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goes ; '  but,  on  the  ground  that  a  still  larger  force  is  needed, 
provides  for  the  addition  of  nine  more  justices  to  the  Su- 
preme Court.  The  eighteen  justices  of  the  Supreme  Court 
are  then  to  constitute  a  '  National  Court  of  Appeals/  inferior 
to  the  Supreme  Court,  sitting  at  Washington  in  two  inde- 
pendent divisions,  to  which  all  appeals  from  the  circuits 
shall  first  come.  Still  above  this  is  to  be  the  enlarged 
Supreme  Court  of  eighteen  justices,  who  shall  sit  together 
from  time  to  time  as  the  Supreme  Court,  only  for  the  hear- 
ing of  causes  involving  more  than  |i  100,000,  and  appeals  or 
causes  transferred  to  it  from  the  National  Court  of  Appeals, 
or  on  error  from  the  State  courts,  as  provided  for  in  the  bill. 

"  The  distinguishing  features  of  this  plan  do  not  commend 
themselves  to  the  undersigned,  nor  is  it  believed  that  they 
have  received,  or  are  likely  to  receive,  general  approval. 
Several  objections  are  urged  against  them;  as,  that  no  in- 
crease is  needed  or  generally  desired  in  the  number  of  the 
Supreme  Court  justices ;  that  a  new  appellate  court  at  Wash-« 
ington,  inferior  to  the  Supreme  Court,  would  not  only  be 
unnecessary,  if  the  plan  of  intermediate  appellate  courts  in 
the  circuits  were  adopted,  but  would  be  unacceptable  alike 
to  suitors  and  to  the  profession,  unless,  perhaps,  to  those 
residing  at  or  near  the  national  capital ;  and  that  the  new 
judicial  machinery  proposed  by  it  would  be  cumbrous  and 
expensive,  without  adequate  necessity  or  return.  These  are 
weighty  objections ;  nor  have  the  undersigned  found  a  suffi- 
cient answer  to  them  in  the  reasons  urged  in  support  of  any 
plan  containing  such  provisions. 

"The  nature  and  comparative  merits  of  the  two  other 
plans  remain  to  be  considered. 

"  The  bill  introduced  by  Mr.  Manning  in  the  Forty-sev- 
enth Congress  (December  16,  1881),  provides  in  substance 
for  the  division  of  the  present  Supreme  Court  into  three  divi- 
sions or  sections,  of  three  judges  each;  for  assigning,  as 
nearly  as  possible,  all  equity  causes  to  one  division,  all  com- 
mon-law causes  to  another,  and  all  admiralty  and  revenue 
causes,  and  those  to  which  the  United  States  is  a  party,  to 
a  third ;  except  that  the  whole  court,  in  general  session, 
VOL.  VIII.  NO.  2  10 
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shall  hear  all  causes  requiring  a  construction  of  the  Consti- 
tution of  the  United  States,  or  a  treaty  therewith,  and  all 
causes  pn  error  from  a  State  Supreme  Court.  Each  division 
is  required  to  sit  by  itself,  and  hear  and  determine  the  causes 
assigned  to  it;  the  concurring  judgment  of  two  or  three 
justices  in  either  division  to  be  reported  to  the  full  bench, 
without  any  right  of  review  thereof  accruing  to  any  party, 
but  with  power  in  the  court,  if  it  deem  proper,  to  order  a 
rehearing  in  general  session,  in  which  case  the  judgment 
shall  be  that  of  a  majority  of  the  justices  sitting.  At  least 
once  a  month  the  whole  court  shall  sit  in  general  session,  at 
which  '  the  judgments  of  the  several  divisions  shall  be  de- 
livered and  entered  upon  the  minutes  of  the  court;  and 
thereupon  the  court  shall  make  such  orders,  judgments,  and 
decrees,  as  the  nature  of  the  case  may  require  or  the  rules 
of  the  court  hiay  direct.' 

"  This  bill  differs  from  the  bill  introduced  in  the  Forty- 
sixth  Congress  by  Mr.  Manning,  in  *  *  *  that  the 
present  bill  omits  the  provision  *  *  *  for  increasing 
the  number  of  the  Supreme  Court  justices  to  twenty-one; 
each  of  the  divisions  of  said  court  therein  provided  for  being 
constituted  of  seven  justices  instead  of  three,  and  the  con- 
currence of  at  least  six  justices  (instead  of  two,  as  in  the 
pending  bill)  being  therein  required  for  the  decision  of  a 
cause  by  a  division  of  the  court.  It  is  also  to  be  noted  that 
both  of  the  bills  introduced  by  Mr.  Manning  relate  exclu- 
sively to  proceedings  in  the  Supreme  Court,  neither  of  them 
making  any  provision  for  the  relief  of  the  overburdened 
Circuit  Courts. 

"The  characteristic  feature  of  the  remaining  plan  for  the 
relief  of  the  Federal  judiciary,  as  well  the  Supreme  as  the 
inferior  courts,  which  is  common  to  the  bills  introduced  re- 
spectively by  Judge  Davis  in  the  Senate,  and  Messrs.  Payson, 
McCook,  and  Hardy  in  the  House,  is  that  it  proposes  to 
create,  in  some  form,  in  the  several  circuits  now  established 
by  law,  or  which  hereafter  may  be  established,  an  interme- 
diate court  of  appeals,  to  which,  in  the  first  instance,  all 
appealable  cases  shall  be  taken  on  error  or  appeal  from  the 
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Circuit  or  District  Courts ;  the  judgment  of  such  appellate 
court  to  be  final  in  all  cases  involving  less  than  |i  10,000, 
except  as  to  certain  classes  of  cases,  or  questions  arisingf  in 
cases  there  decided,  for  the  review  of  which  by  the  Supreme 
Court,  because  of  the  nature  or  importance  of  the  question 
involved,  and  without  restriction  as  to  amount,  provision  is 
made  by  the  plan  in  question.  This  plan  excludes  alike 
any  increase  in  the  number  of  justices  of  the  Supreme  Court, 
any  division  of  that  court  into  sections,  and  the  establish- 
ment of  any  new  appellate  court  at  Washingfton  City.  It 
seeks  to  preserve  for  the  Supreme  Court  the  true  function 
and  dignity  of  a  national  court  of  last  resort,  whose  exalted 
office  is  not  merely  to  furnish  to  disappointed  suitors  the 
opportunity  of  another  hearing,  but  rather  in  the  interest 
of  the  people  at  large,  and  of  the  harmonious  and  orderly 
administration  of  justice  throughout  the  land,  to  supervise 
and  regulate  the  proceedings  and  correct  the  errors  of  all 
inferior  courts,  and  thus  secure  to  every  citizen  the  uniform 
and  equal  protection  of  the  laws,  without  denial  or  delay.  • 

"  By  this  plan,  the  needed  relief  is  to  be  provided  by  suffi- 
ciently increasing  the  judicial  force  needed  in  the  several 
circuits ;  as  to  which  there  are  different  suggestions.  The 
bills  introduced  by  Judge  Davis  and  Messrs.  Payson  and 
Hardy,  for  example,  provide  for  appointing  two  additional 
circuit  judges  in  each  circuit;  that  drawn  by  Judges  Blatch- 
ford  and  Benedict,  and  introduced  by  Mr.  McCook,  would 
increase  the  number  of  district  judges,  while  authorizing 
them  (as  also  does  Judge  Davis's  bill)  to  hold  circuit  courts 
when  assigned  thereto.  The  material  for  the  new  appellate 
court  is  thus  provided,  as  well  as  the  force  needed  for  pres- 
ent circuit  duty.  But  whether  the  appellate  court  should 
include  the  circuit  justice  and  two  district  judges,  as  well  as 
the  three  circuit  judges  (as  proposed  by  Judge  Davis),  or 
should  consist  exclusively  of  circuit  judges  detailed  for  that 
duty,  or  (as  proposed  by  Judge  Blatchford's  bill)  should 
consist  of  the  circuit  justice,  circuit  judge,  and  district 
judges,  is  again  a  matter  of  detail;  the  question  being 
whether  any  judge  should  sit  in  review  of  a  decision  made 
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by  himself.     Into  these  details,  however,  the  undersigned  do 
not  enter,  for  reasons  already  given. 

"  This  plan  affords  relief  for  the  Supreme  Court,  by  limit- 
ing the  right  of  appeal  thereto  from  this  appellate  court 
All  the  bills  mentioned,  except  Mr.  Hardy's,  limit  such  right 
to  cases  involving  (i)  more  than  |i  10,000,  or  without  regard 
to  amount  involved ;  (2)  the  construction  of  the  Constitution 
or  a  treaty  or  law  of  the  United  States ;  and  (3)  questions 
certified  by  the  appellate  court  to  be  of  such  nature  or  im- 
portance as  to  require  a  final  decision  by  the  Supreme 
Court.  In  the  two  latter  cases,  only  the  specific  questions 
of  law  in  dispute  to  be  certified  up,  and  the  decision  of  the 
appellate  court  on  questions  of  fact  to  be  final  in  all  cases. 
Those  most  competent  to  form  an  opinion  are  satisfied  that, 
with  these  limitations,  the  Supreme  Court  (after  disposing  of 
its  present  arrears)  could  easily  keep  up  with  its  docket ; 
while  the  highly  successful  and  satisfactory  results  attained 
by  the  adoption  of  the  State  of  Illinois,  in  1877,  for  the 
relief  of  its  then  overburdened  Supreme  Court,  of  a  plan  in 
principle  identical  with  this,  not  only  justifies  that  expecta- 
tion, but  demonstrates  that  of  the  cases  appealable  to  the 
court  of  last  resort  from  an  intermediate  appellate  court 
which  commands  respect  and  confidence,  much  less  than 
half  are,  in  fact,  taken  up.  It  has  also  been  suggested  that 
the  Supreme  Court,  or  two  judges  thereof,  might  well  be 
authorized,  upon  inspection  of  the  record,  to  allow  an  appeal 
based  upon  the  nature  or  importance  of  the  question  in- 
volved, even  in  cases  where  the  appellate  court  had  declined 
to  grant  a  certificate.     ♦     *     * 

"  The  undersigned  are  of  opinion  that,  of  these  two  plans, 
that  one  is  greatly  to  be  preferred  which  provides  an  inter- 
mediate appellate  court  in  the  several  circuits. 

"  To  any  plan  for  dividing  the  Supreme  Court  into  sec- 
tions or  divisions,  authorized  to  hear  and  determine  causes, 
independently  of  each  other,  insurmountable  objections  ap- 
pear to  the  undersigned  to  exist. 

"  They  entertain  the  gravest  doubt  whether  such  legisla- 
tion would  not  be  in  violation  of  the  following  provisions  of 
Article  III.  of  the  Constitution  of  the  United  States :  — 
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"' Section  i.  The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may,  from  time  to  time,  ordain  and 
establish.     *     *     * 

"  '  Sect.  2.  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  Constitution.  *  *  * 
In  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  the  Congress  shall 
make.' 

^*  No  elaborate  argument  can  be  necessary  to  show  that 
these  provisions  are  mandatory,  to  the  effect  that  the  Su- 
preme Court,  whether  the  number  of  its  members  be  greater 
or  less,  is  and  shall  be  one  body,  acting  as  such,  and  that 
each  suitor  appearing  before  it  is  entitled  to  the  benefit  of 
the  judgment  of  each  one  of  its  members,  upon  the  merits  of 
his  case.  The  statutory  provision '  that  any  six  of  the  nine 
judges  shall  constitute  a  quorum  is  perfectly  consistent  with 
this  proposition.  The  number  of  the  judges  composing  the 
court  is  discretionary  with  Congress,  which  has  seen  fit  to 
provide  that  such  number  shall  be  nine,  when  all  the  judges 
appointed  are  present ;  but  diat  in  case  one,  or  two,  or  three 
are  absent,  the  number  of  the  court  shall  be,  pro  hac  vice, 
reduced  accordingly.  In  either  case  the  court  remains  one 
body,  sitting  as  such,  and  as  such  fulfilling  the  requirement 
of  the  Constitution. 

"  But  it  is  something  altogether  different  for  Congress  to 
provide  by  law  that  nine  judges  shall  be  appointed,  of  whom 
a  part — whether  three,  or  four,  en*  five — shall  sit  as  one  body, 
exercising,  independently  of  their  associates,  all  the  functions 
of  a  court,  while  other  part  or  parts  shall  at  the  same  time 
be  independently  exercising  like  powers.  Here  is  no  con- 
sultation, no  combined  or  united  action,  no  conclusion 
reached  by  the  one  court  of  which  each  of  the  nine  is  nomi- 

'  Rev.  Stats.,  sect  673. 
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.  nally  a  member ;  but^  in  everything  except  the  name^  the  cam" 
plete  existence  and  active  exercise  of  independent  powers  by 
separate  and  independent  courts.  Which  of  these  two  or 
three  independent  bodies  is  the  '  one  Supreme  Court '  pre- 
scribed by  the  Constitution,  —  to  which,  as  one  court,  each 
member  of  each  of  these  independent  bodies  professedly 
belongs  ?  Even  conceding,  for  argument's  sake,  that  Con- 
gress might  declare  that  five,  or  four,  or  three  of  the  nine 
judges  should  constitute  a  quorum  of  the  court,  that  would 
not  help  the  argument.  If  such  were  the  law,  it  would  still 
mean,  as  already  stated,  simply  that  in  the  judgment  of 
Congress  such  less  number,  duly  assembled  as  a  court,  was 
sufficient  for  that  purpose ;  but  it  would  also  still  mean  that 
the  absentees  were  to  be  considered  for  the  time. being  as 
fonning  no  part  of  the  court.  Any  other  construction,  as  it 
seems  to  the  undersigned,  would  merely  nullify  the  express 
provision  that  there  shall  be  *  one  Supreme  Court,'  —  which 
necessarily  excludes  the  existence  of  more  than  one  such 
court,  or  (which  is  the  same  thing)  of  more  than  one  body 
at  the  same  time  exercising  the  functions  of  such  court. 

"  Nor  is  the  difficulty  obviated  by  providing  that  the  judg- 
ment of  each  division  shall  be  entered  as  the  judgment  of 
the  court.  No  one  of  the  judges  can  exercise  judicial 
functions  except  by  authority  of  law,  and  the  law  cannot 
clothe  him  with  any  such  functions  except  consistently  with 
the  requirements  of  the  Constitution.  A  law,  therefore, 
which  under  whatever  device  or  arrangement  should  in 
effect  authorize  any  one  or  more  of  these  judges  to  exercise 
judicial  functions  except  as  a  constituent  member  of  the  one 
Supreme  Court  provided  for  by  the  Constitution,  would  vio- 
late the  spirit  and  intent  of  the  Constitution,  and  would 
be  simply  void.  Nor  would  the  difficulty  be  met  by  provid- 
ing that  the  conclusions  separately  reached  by  divisions  or 
committees  of  the  court,  being  submitted  to  and  approved 
by  their  remaining  associates,  should  then  be  entered  as  the 
judgment  of  the  court.  There  are  several  objections  to  this. 
In  the  first  place,  it  is  the  absolute  right  of  each  suitor  to 
present  his  whole  case,  both  as  to  evidence  and  argument,  to 
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each  and  every  member  of  the  whole  court  acting  as  such, 
as  completely  as  the  rules  of  the  court  and  the  convenient 
dispatch  of  business  allows.  He  cannot  enjoy  this  right,  if 
only  three  of  the  judges  really  hear  his  case,  and  the 
remaining  six  determine  it  upon  the  report  of  those  three. or 
a  majority  of  them.  Each  one  of  the  judges  has  an  indi- 
vidual duty  to  fulfil  towards  each  suitor,  which  cannot  thus 
be  performed.  Moreover,  even  were  this  a  fulfilment  of  its 
duty  by  the  court  and  the  several  judges  thereof,  the  time 
necessarily  occupied  by  the  six  judges  in  verifying  the  con- 
clusions of  the  three,  —  if  they  fulfilled  their  duty  in  that 
regard,  —  would  necessarily  be  equivalent  to  a  hearing  by 
the  full  bench ;  and  if  this  were  done,  the  supposed  advan- 
tage of  sitting  in  divisions  would  be  thrown  away  entirely. 

"Moreover,  aside  from  the  constitutional  question,  the 
undersigned  are  strongly  of  opinion  that  the  adoption  of 
such  a  plan  would  greatly  impair  the  dignity  of  the  court  it- 
self, by  weakening  the  confidence  of  the  community  irf  its 
decisions,  and  by  producing  widespread  dissatisfaction.  In 
fact,  in  case  of  dissent, — which  is  anticipated  by  Mr.  Man- 
ning's bill,  and  would  certainly  occur  from  time  to  time,  — 
two  judges  only  out  of  nine  would  finally  decide  the  merits 
of  a  cause.  It  is  no  answer  to  this  to  say  tiiat  provision  is 
made  for  a  rehearing  by  the  full  bench,  if  the  court  shall 
think  proper.  The  law  must  be  tested  by  what  it  provides 
for,  not  by  what  it  permits.  And  the  denial  to  the  parties 
in  a  cause  of  any  right  of  rehearing  after  an  adverse  de- 
cision by  two  judges  out  of  three,  is  in  effect  a  provision 
that  two  judges  shall,  so  far  as  the  parties  are  concerned, 
be  the  Supreme  Court;  other  two  judges  being  at  the  same 
time  the  Supreme  Court  in  respect  of  other  causes  simul- 
taneously argued,  and  other  two  in  respect  of  other  causes 
still. 

"  If  these  reasons  be  sound,  the  question  of  any  division 
of  the  Supreme  Court  is  at  an  end.  Even  if  they  be  not 
accepted  as  conclusive,  they  are  certainly  sufficient  to  raise 
a  serious  doubt ;  and  a  serious  doubt  as  to  the  constitution* 
ality  of  a  plan  so  far-reaching  in  its  results  as  this,  is  surely 
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a  conclusive  reason  for  preferring  to  such  plan  any  other 
whose  constitutionality  cannot  be  questioned,  provided  it 
give  a  reasonable  promise  of  relief. 

*'  It  also  appears  to  the  undersigned  that  from  this  plan 
would  result  the  greatest  danger,  if  not  the  certainty  of  con- 
flicting decisions  and  an  unsettling  of  the  law.  For  this 
danger  also  provision  is  apparently  made  by  the  power 
given  to  tiie  court  to  order  a  rehearing,  presumably  to  be 
exercised  whenever  a  conflict  of  opinion  might  arise.  But 
no  lawyer  need  be  told  that  except  by  actually  investigating 
a  cause,  no  judge  who  has  not  heard  it  argued  can  form  an 
opinion  whether  such  a  danger  is  latent  in  the  conclusions 
reached  by  his  associates.  The  three  judges  of  one  division 
might  well  agree  in  deciding  a  cause,  upon  a  view  of  the 
evidence  and  law  thereof  which  would  not  suggest  to  them 
that  danger,  nor  induce  them  to  refer  it  to  the  full  bench. 
Unless,  then,  the  other  judges  investigated  the  merits  of  the 
cade,  a  re-hearing  would  not  be  ordered,  and  the  possible 
conflict  might  ultimately  arise.  The  necessity  still  remains, 
therefore,  for  all  judges  to  examine  the  merits  of  each  case, 
in  order  to  guard  against  this  danger ;  but,  if  this  must  be 
done,  the  supposed  advantage  of  dividing  the  court  is  again 
thrown  away. 

"  On  the  ground,  therefore,  that  a  division  of  the  Supreme 
Court  into  sections,  whether  its  numbers  remain  as  at  pres- 
ent or  be  enlarged,  would  be  contrary  even  to  the  letter  of 
the  Constitution,  much  more  to  its  true  intent,  —  that  it 
would  impair  the  dignity  and  efliciency  of  the  court  and 
greatly  lessen,  if  not  destroy,  the  confidence  of  the  people 
in  the  decisions  prdmulgated  in  its  name,  —  and  that  these 
fatal  objections  cannot  be  avoided,  unless  by  practically  sur- 
rendering the  advantage  sought  to  be  gained,  —  the  under- 
signed, after  the  most  careful  consideration,  are  unable  to 
approve  any  plan  for  dividing  the  Supreme  Court 

"  It  may  be  proper  in  closing  this  report  to  allude  to  some 
objections  which  have  been  made  to  the  establishment  of 
intermediate  appellate  courts  in  the  circuits. 

"  It  has  been  urged  that  the  addition  of  so  large  a  num- 
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ber  of  circuit  judges  as  proposed  by  Judge  Davis,  —  two  in 
each  circuit,  —  or  the  additional  district  judges  proposed  in 
the  bill  prepared  by  Judges  Blatchford  and  Benedict,  would 
involve  great  additional  expense.  The  obvious  answer  is, 
that  the  present  judicial  force  in  the  circuits  is  utterly  inade* 
quate  to  do  the  work  thrown  upon  the  courts;  and  that 
whatever  expenditure  is  needed  to  provide  adequate  judi- 
cial machinery  for  the  actual  and  increasing  wants  of  the 
people,  so  far  from  being  a  needless  expense,  is  the  only  true 
economy.  If  there  be  any  one  direction  in  which  a  false 
economy  would  be  mischievous,  it  is  in  the  refusal  or  failure 
to  provide  —  for  duties  so  important  and  affecting  interests 
so  vast —  a  sufficient  number  of  competent  men,  to  whom  not 
only  the  honor  but  the  compensation  tendered  should  be  a 
real  equivalent  for  the  professional  emoluments  which  they 
must  surrender  in  exchange.  How  many  additional  circuit 
or  district  judges  are,  in  fact,  needed,  and  whether  in  each, 
or  only  in  some,  of  the  circuits,  is  another  question  of  de- 
tail, to  be  determined  by  Congress  upon  adequate  inquiry. 

"Again,  it  has  been  urged  that  the  establishment  of  nine 
appellate  courts  in  the  several  circuits  would  tend  to  con- 
flict of  decisions,  and  consequent  uncertainty  in  the  law ;  and 
that  the  profession  would  be  embarrassed  by  nine  new  sets 
of  reports,  with  which  tiiey  must  become  familiar.  But 
this  objection  overlooks  the  fact  that  the  nine  circuits  already 
exist,  with  no  appeal  from  any  Circuit  Court,  in  civil  causes, 
under  f  5,000,  nor  in  any  criminal  cause ;  and  yet  conflicting 
decbions  have  caused  no  trouble.  As  to  the  new  appellate 
reports,  they  would  merely  replace  the  present  Circuit  Re- 
ports. In  truth,  the  provisions,  alike  of  the  Davis  bill  and 
that  introduced  by  Mr.  McCook,  to  the  effect  that  a  right 
of  review,  on  the  part  of  the  Supreme  Court,  shall  exist  in 
every  civil  cause,  without  reference  to  the  amount  involved, 
wherein  the  construction  of  the  Constitution  or  a  treaty  or 
a  statute  of  the  United  States  is  involved,  or  a  question 
arises,  the  nature  and  general  importance  of  which  makes 
such  appeal  desirable,  would  greatly  lessen  the  existing 
liability  to  conflicting  rulings  in  the  several  circuits.     In  that 
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respect  the  plan  under  consideration  does  really  provide  for 
a  more  complete  supervision,  by  the  Supreme  Court,  of  all 
important  decisions  of  inferior  courts,  than  has  existed  here- 
tofore, and,  consequently,  would  diminish,  instead  of  increas- 
ing, the  probability  of  inharmonious  rulings  in  the  several 
circuits. 

"  It  has  also  been  doubted  whether  the  establishment  of 
these  circuit  appellate  courts  would  have  the  desired  effect 
of  relieving  the  Supreme  Court  by  reducing  the  number  of 
appeals  to  Washington.  Byt  in  this  regard  the  plan  in 
question  furnishes  more  than  one  reason  for  favorable  antici- 
pations. By  relieving  the  Supreme  Court  of  the  consider- 
ation of  questions  of  fact,  as  to  which  the  suitor,  never- 
theless, can  be  heard  a  second  time  in  the  intermediate 
court,  in  proper  cases,  one  of  the  chief  causes  of  the  plethora 
in  the  Supreme  Court  would  be  removed.  Moreover,  as 
already  mentioned,  actual  experience  of  a  system  similar  in 
principle,  tested  during  five  or  six  years  past  in  Illinois,  war- 
rants the  belief — in  itself  obviously  reasonable  —  that  a 
large  number  of  cases,  which  might  be  appealed  to  the  Su- 
preme Court,  will  stop  at  the  intermediate  courts;  such 
being  the  fact,  as  the  undersigned  learn  from  unquestionable 
sources,  in  that  State.  And  still  further,  the  plan  in  question 
provides  that  (in  cases  under  f  10,000),  instead  of  sending  up 
the  whole  record,  only  those  questions  of  law  shall  be  certi- 
fied up,  in  respect  of  which  the  decision  of  the  intermediate 
court  is  complained  of.  Under  these  conditions,  the  expec- 
tation of  great  and  adequate  relief  to  the  Supreme  Court  is 
more  than  reasonable. 

"  Doubtless,  the  benefit  to  be  derived  from  the  establish- 
ment of  such  appellate  courts  depends  upon  the  respect  and 
confidence  which  they  shall  command;  and  it  has  been 
urged  that  men  of  such  professional  ability  and  standing  as 
would  command  due  respect  and  confidence,  could  not  be 
induced  to  sit  in  them.  But  it  will  hardly  be  contended  that 
the  bar  of  the  several  circuits  does  not  contain  such  men. 
The  only  question,  then,  —  if  question  there  be  on  this 
head, — is,  whether  Congress  will  think  it  worth  while  to 
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ofTer  to  such  men  such  inducements  as  will  tempt  them  to 
accept  the  position.  The  undersigned  are  not  willing  to 
assume  that  Congress  will  fail  of  its  duty  in  that  regard.  On 
the  other  hand,  it  appears  to  them  that  positions  in  such 
courts  as  these,  adequately  compensated,  would  present  pe-  ^ 
culiar  attractions  to  nien  of  the  highest  standing  at  the  bar 
of  the  several  circuits,  by  adding  new  dignity  to  the  office, 
already  honored  and  honorable,  of  a  member  of  the  judi- 
ciary of  the  United  States.  And  it  also  appears  to  the 
undersigned  that  the  establishment  of  such  appellate  courts 
ia  the  several  circuits,  aside  from  the  relief  so  much  desired, 
would  be  eminently  satisfactory  to  the  people  at  large,  and 
therefore  eminently  wise,  as  bringing  the  complete  adminis- 
tration of  justice  more  nearly  home  to  them  in  far  the  greater 
proportion  of  causes,  and  thus  restoring,  so  far  as  possible 
in  a  territory  so  vastly  enlarged,  the  similitude  of  those  early 
days  when  the  justices  of  the  Supreme  Court  were  able 
habitually  to  take  part  in  trials  on  the  circuit,  and  thus  to 
reinforce,  and,  if  need  be,  to  correct  the  judgment  of  their 
brethren  on  the  circuit  bench.     *     *     * 

[Signed]    "John  W.  Stevenson, 
"  Charles  S.  Bradley, 
"Rupus  King, 
"  Alex.  R.  Lawton, 
"Henry  Hitchcock." 
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A  case  has  lately  been  decided  by  the  Landgericht,  or 
Superior  Court  of  the  Grand  Duchy  of  Baden,  which  pre- 
sents several  features  of  international  interest,  and  especially 
concerns  the  numerous  class  of  British  subjects  [and  Ameri- 
cans] who  may,  without  prejudice  to  their  animus  revertendi, 
be  described  as  living  abroad. 

In  i860,  X.,  an  Englishman,  married  a  German  lady  in 
Germany.  The  marriage  was  duly  solemnized  at  the  British 
embassy.  The  lady  was  neither  possessed  of  nor  inherited 
any  property,  and  no  settlement  was  made  either  before  or 
after  the  marriage.  In  1865,  X.  purchased  a  freehold  at  Y., 
within  the  Grand  Duchy  of  Baden,  and  commenced  to  build 
a  house  on  it.  The  purchase  was  registered  at  the  official 
registry  of  titles,  an  excellent  German  institution  which 
registers  the  sale  of  all  realty;  thus  the  municipality  be- 
come in  practice  the  keepers  of  ever3^one's  title  to  land,  and 
thereby  imperfect  titles  are  entirely  obviated.  However, 
this  system  has  its  drawbacks,  as  will  be  noticed  presently. 
In  1876,  the  wife  of  X.  died,  leaving  several  children,  issue  of 
the  marriage.  The  authorities  of  the  Grand  Duchy  regarded 
X.  and  his  family  as  aliens,  and  therefore  on  the  death  of 
the  wife  took  no  steps  to  assure  themselves  concerning  his 
property,  or  concerning  the  tutelage  of  the  children.  No 
question  of  domicile  was  raised ;  we  may,  therefore,  assume 
for  all  purposes,  that  X.  was  merely  a  sojourner,  or  tem- 
porary dweller  in  the  Grand  Duchy.  X.  subsequently  mar- 
ried again. 

In  1880  X.  sought  to  raise  some  money  by  mortgage  on 
his  freehold,  but  found  that  he  could  not  do  so  on  account 
of  the  following  entry  having  been  made  by  the  pfandrich- 
ter,  or  registrar,  in  the  register  of  titles,  viz. :  — 

*  From  the  Law  Magazine  and  Review^  London,  May,  188a, 
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''Since  the  purchase  of  the  land  to  be  mortgaged,  the 
first  wife  of  the  (would-be)  mortgagor  has  died,  leaving  chil- 
dren who  are  minors.  The  registrar  does  not  know  what 
property,  priority,  and  mortgage-rights  the  minors  may  have, 
according  to  the  laws  of  their  own  country.  Therefore,  the 
mortgage  can  only  be  effected  subject  to  the  rights  and 
claims  of  the  minors.  The  registrar  therefore  refuses  to  be 
responsible  to  the  mortgagee." 

Thereupon  X.  wrote  to  England,  and  having  fortified  him- 
self by  obtaining  the  written  opinion  of  an  equity  barrister, 
to  the  effect  that  the    minors  had  no  rights  according  to 
English  law,  complained  to  the  Amtsgericht,  or  judges  of 
the  Inferior  Court.     The  registrar  who  had  raised  the  ques- 
tion, did  not  profess  to  know  anything  about  the  English 
law,  but  was  uneasy  under  the  influence  of  the  unknown. 
He  justified  his  views,  however,  by  asserting  that,  as  the 
case  then  stood,  in  the  absence  of  a  marriage  settlement, 
and  until  the  contrary  should  be  proved  either  by  English 
officials  or  by  a  decision  of  the  Baden  Courts,  the  minors 
were  entitled  to  half  the  freehold.     X.,  on  the  other  hand,* 
triumphantly  produced  the  counsel's  opinion,  pointing  out 
that  it  clearly  supported  what  he  had  previously  explained, 
and  that  the  law  was  so  obvious  that  the  question  would 
never  have  been  raised  in  England.    The  judges  and  the 
registrar  all  looked  at  the  opinion.    They  were  horrified  at 
its  being  without  a  seal.     How  could  a  man  who  is  not  a 
government  official,  dare  to  give  an  opinion?     It  was  mon- 
strous!    They  .became  obdurate,  and  remained  horrified  at 
the  idea  of  a  private  individual  thinking  himself  competent 
to  give  an  opinion,  which  should  in  any  way  bind  the  very 
smallest   German   official.     The   complaint  was  dismissed, 
and  X.  was  ordered  to  pay  the  costs,  "  as  his  complaint  was 
groundless."     The  court,  holding  that  the  children  of  a  for- 
eigner have  no  rights,  by  virtue  of  the  Baden  law,  to  the 
realty  of  their  father  situate  in  the  Grand  Duchy,  observed 
that  it  was  not  authoritatively  shown  to  the  court  what  were 
the  children's   rights  according   to  the  law  of  their  own 
country. 
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From  this  decision  X.  appealed  to  the  Landgericht,  or 
Superior  Court,  consisting  of  five  judges.  These  judges 
eventually  decided  that,  according  to  the  laws  of  England, 
the  minors  had  no  rights  to  the  realty.  Their  decision  (the 
latter  portion  of  which  suggests  an  idea  hitherto  unknown 
to  English  jurisprudence)  was  conceived  in  the  following 
terms :  — 

**  The  Landgericht  decides  that  the  following  paragraphs 
are  proved  beyond  a  doubt,  viz. :  The  children  of  X.  have 
not  inherited  any  rights  from  their  mother,  who  brought  no 
property  into  the  marriage.  The  mother  had  herself  no 
claims  on  the  property  bought  by  the  father  during  marriage, 
and  consequently,  as  she  had  herself  no  claims,  the  children 
cannot  deduce  any  claims  through  her.  The  law  does  not 
give  the  children  any  mortgage-claims  on  their  father's  prop- 
erty, and  as  such  claims  are  not  known  to  English  law, 
minors  are  protected  by  trustees,  or  by  the  Court  of  Chan- 
cery." 

The  decision  of  the  Superior  Court  of  Baden,  in  the  case 
before  it,  was  substantially  correct  so  far  as  the  English  law 
is  concerned.  But  what  if  it  had  not  been  so  ?  X.  would 
in  such  case  have  been  unable  to  mortgage  his  property, 
and  with  the  adverse  note  against  it  in  the  registrar's  books, 
.would  have  been  unable  to  sell  it.  It  will  be  noticed  that 
the  main  difficulty  that  X.  was  under,  all  through  this  tedi- 
ous transaction,  was  the  difficulty  of  producing  to  the  Ger- 
man authorities  an  authoritative  declaration  of  some  English 
official^  capable  of  pronouncing  on  the  question  of  law.  The 
opinion  of  a  mere  conveyancing  counsel  was  scouted  as 
being  unofficial ;  the  British  charge  d'affaires  stated  that  he 
was  unable  to  make  an  official  declaration  of  what  was  the 
English  law ;  and  an  English  County  Court  judge,  on  the 
request  being  made  to  him,  very  properly  declined  to  do  so.* 

This  difficulty  was  some  years  ago  recognized  by  our 
Legislature.     The  act  24  &  25  Vict,  c.  11,  passed  in  1861, 

'  X.  prodaced  a  copy  of  Blackstone  to  the  Landgericht,  and  the  author  of 
the  present  article  having  been  consulted,  offered  some  suggestions,  which  in 
the  end  prevailed.  ^ 
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for  the  better  ascertainment  of  the  law  of  any  foreign  coun- 
try or  State,  with  the  government  of  which  Her  Majesty 
may  be  pleased  to  enter  into  a  convention,  enacts  (section 
three)  as  follows :  — 

"If  in  any  action  depending  in  any  court  of  a  foreign 
country  or  State  with  whose  government  Her  Majesty  shall 
have  entered  into  a  convention  as  above  set  forth  (f>.,  for 
the  purpose  of  mutually  ascertaining  the  law),  such  court 
shall  deem  it  expedient  to  ascertain  the  law  applicable  to 
the  facts  of  the  case  as  administered  in  any  part  of  Her 
Majesty's  dominions,  and  if  the  foreign  court  in  which  such 
action  may  depend  shall  remit  to  the  court  in  Her  Majesty's 
dominions  whose  opinion  is  desired,  a  case  setting  forth  the 
facts  and  the  questions  of  law  arising  out  of  the  same,  on 
which  they  desire  to  have  the  opinion  of  a  court  within  Her 
Majesty's  dominions,  it  shall  be  competent  to  any  of  the 
parties  to  the  action  to  present  a  petition  to  such  last-men- 
tioned court,  whose  opinion  is  to  be  obtained,  praying  such 
court  to  hear  parties  or  their  counsel,  and  to  pronounce  their 
opinion  thereon  in  terms  of  this  act,  or  to  pronounce  their 
opinion  without  hearing  parties  or  counsel ;  and  the  court  to 
which  such  petition  shall  be  presented  shall  consider  the 
same,  and  if  they  think  fit,  shall  appoint  an  early  day  for 
hearing  parties  or  their  counsel  on  such  case,  and  shall  pro- 
nounce their  opinion  upon  the  questions  of  law,  as  adminis- 
tered by  them,  which  are  submitted  to  them  by  the  foreign 
court ;  and  in  order  to  their  pronouncing  such  opinion  they 
shall  be  entitled  to  take  such  further  procedure  thereupon 
as  to  them  shall  seem  proper,  and  upon  such  opinion  being 
pronounced,  a  copy  thereof,  certified  by  an  officer  of  such 
court,  shall  be  given  to  each  of  the  parties  to  the  action  by 
whom  the  same  shall  be  required." 

It  is  much  to  be  regretted  that  no  convention  has  up  to 
the  present  date  been  entered  into  by  this  country  with  any 
foreign  government;  and  this  useful  act  of  Parliament 
therefore  remains,  like  so  many  other  statutes,  a  dead  letter. 

It  is  almost  incredible  that  at  the  present  day,  with  the 
boundless  facilities  for  foreign .  travel  at  command,  and  the 


154  EVIDENCE   OF   FOREIGN   LAWS. 

vast  network  of  commercial  transactions  of  our  mercantile 
community  rendering  more  and  more  frequent  the  occasions 
when  our  courts  of  justice  are  called  upon  to  seek  for  an 
accurate  knowlec^e  of  foreign  laws,  this  most  valuable  and 
indeed  necessary  act  should  be  permitted  to  remain  inopera- 
tive. 

Why  is  this  state  of  things  suffered  at  all,  and  how  much 
longer  is  it  to  be  allowed  to  last  ? 

In  the  absence  of  any  international  convention  or  agree- 
ment, it  becomes  necessary  to  consider  what  evidence  of 
the  law  of  a  foreign  State  is  sufficient  in  order  that  it  should 
be  received.  In  this  country,  the  rule  appears  to  have  been 
more  lax  in  the  courts  governed  by  the  civil  law  than  in  the 
common-law  courts,  and  even  the  latter  did  not  always 
concur.  A  copy  of  the  foreign  law  if  proved  to  be  such, 
is  sufficient  to  prove  the  existence  of  the  bare  law,  although 
a  professional  witness  may  be  required  to  interpret  it. 

Of  late  years  the  oral  evidence  of  an  expert  (i.^.,  a  wit- 
ness who  in  the  opinion  of  the  court  is  competent  to  prove 
a  foreign  law,  from  having  had  peculiar  means  of  becoming 
acquainted  with  it)  has  been  held  admissible,  without  the 
production  of  a  copy  of  the  foreign  law. 

In  1802,  Lord  Stowell  accepted  as  evidence  extracts  from 
the  Council  of  Trent,  referred  to  by  advocates  practising  at 
the  Hague,  and  copied  into  their  opinions,  on  the  ground 
that  the  extracts  were  authenticated,  and  that  there  was 
every  reason  to  believe  that  such  ordinances  were,  at  the 
time  in  question,  valid  and  in  force.' 

In  1803,  in  an  action  in  the  King's  Bench,  an  opinion  was 
read  showing  the  proper  interpretation  of  a  particular 
Russian  law  ;  this  opinion  was  signed  by  the  three  presiding 
judges  of  the  Custom  House  Court  of  St.  Petersburg,  and 
was  sealed  with  the  seal  of  that  court.  But  the  court  did 
not  find  it  necessary  to  decide  the  case  on  the  question  gov- 
erned by  the  opinion,  and  declined  to  say  whether  it  was 
admissible  or  not."* 


'  Middleton  v.  Janverin,  2  Hag.  Con.  437. 
*  Bohtlingk  v.  Inglis,  3  East,  381. 
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In  1806,  in  the  proceedings  before  the  Court  of  King's 
Bench  at  Westminster,  against  Thomas  Picton,  governor 
and  commander-in-chief  of  Trinidad,  on  an  indictment  for 
causing  torture  to  be  inflicted  on  a  free  mulatto  woman, 
Lord  EUenborough  is  reported  to  have  said,  "  to  prove  the 
written  law  of  any  nation,  a  copy  of  that  law  should  be 
produced.  If  I  were  sitting  at  Guildhall,  and  proof  of  for- 
eign commercial  regulations  were  necessary,  I  should  require 
an  authenticated  copy  of  those  regulations.  *  *  *  Xhe 
text-writers  furnish  us  with  their  statement  of  the  law,  and 
that  would  certainly  be  good  evidence  upon  the  same  prin- 
ciple which  renders  histories  admissible.  There  is  a  case  in 
which  s  the  history  of  the  Turkish  Empire  by  Cantemir  was 
received  by  the  House  of  Lords,  and  received  after  some 
discussion ;  I  shall  therefore  receive  any  book  that  purports 
to  be  a  history  of  the  common  law  of  Spain."  ' 

In  1812,  it  being  stated  to  the  same  learned  judge  that  at 
Surinam  all  agreements  must  be  stamped  to  be  of  any 
validity,  and  that  there  was  a  written  law  of  the  colony 
to  that  effect,  he  thought  it  quite  possible  that  the  colonial 
law  might  not  be  without  some  exceptions,  like  our  own 
Stamp  Act,  and  required  an  authenticated  copy  of  the  law  to 
be  produced.' 

In  181 5,  Chief  Justice  Gibbs,  sitting  at  the  Guildhall,  held 
that  foreign  laws,  not  written,  are  to  be  proved  by  the  parol 
examination  of  witnesses  of  competent  skill,  but  that  where 
they  are  in  writing,  a  copy,  properly  authenticated,  must  be 
produced.3 

In  1834,  Chief  Justice  Tindal  directed  the  circumstances 
of  an  action  in  the  Common  Pleas  to  be  set  forth  in  a  special 
case,  and  to  contain  any  opinions  of  French  advocates  which 
had  been  taken  on  either  side  up  to  that  period.^ 

In  the  Sussex  Peerage  Case  (1844),  it  was  objected  that 
the  late  Cardinal  Wiseman,  then  Dr.  Wiseman,  holding  the 

*  Re  Picton,  30  How.  St  Tr.  491. 

*  Clegg  V.  Levy,  3  Camp.  N.  P.  166. 

3  Millar  v.  Heinrick,  4  Camp.  N.  P.  155. 

4  Trimbej  v.  Viguier,  i  Bing.  N.  C.  153. 

VOL.  Vin.  NO.  2  II 
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office  of  coadjutor  to  a  vicar  apostolic  in  this  country,  was 
not  admissible  as  a  witness  to  prove  the  canon  law  with 
respect  to  marriage  administered  by  ecclesiastical  courts  in 
Rome ;  for  it  was  necessary  that  he  should  have  some  pe- 
culiar means  of  knowledge,  as,  for  instance,  from  his  office. 
But  the  committee  of  the  House  of  Lords  determined  that 
he  did  come  within  the  description  of  a  person  peritus  virtute 
officii^  for  he  was  engaged  in  the  performance  of  responsible 
public  duties,  and,  in  order  to  discharge  them  properly,  was 
bound  to  make  himself  acquainted  with  the  subject  of  the 
law  of  marriage.* 

In  1845,  ^®  Court  of  Queen's  Bench  permitted  a  French 
advocate,  practising  at  Strasburg,  to  give  evidence  that  the 
feudal  law  had  been  put  an  end  to  in  Alsace  de  facto  by  the 
French  Revolution  in  1789,  and  de  Jure  by  the  Treaty  of 
Luneville  in  1801 ;  and  upon  the  said  advocate  being  asked 
whether  there  was  not  a  decree  to  that  effect,  he  added  that 
there  was  such  a  decree  of  the  National  Assembly  of  August 
4,  1789,  and  that  he  had  learned  this  in  the  course  of  his 
legal  studies,  it  being  part  of  the  history  of  the  law  which 
he  learned  while  studying  for  the  bar.  It  was  objected  that 
this  evidence  was  inadmissible,  on  the  ground  that  it  was  not 
offered  as  secondary  evidence  admissible  on  account  of  any 
difficulty  in  procuring  primary  evidence,  but  as  the  primary 
evidence  itself,  and  that  it  was  as  if  the  original  decree  were 
shown  to  be  in  court,  and  yet  oral  evidence  were  offered. 
The  evidence  was,  however,  held  admissible  by  Lord  Chief 
Justice  Denman  and  Justices  Williams  and  Coleridge,  on 
the  ground  that  the  opinions  of  persons  of  science  must  be 
received  as  to  the  facts  of  their  science,  and  that  this  rule 
applies  to  the  evidence  of  legal  men,  and  is  not  confined  to 
the  unwritten  law,  but  extends  also  to  the  written  laws  which 
such  men  are  bound  to  know.  Properly  speaking,  the  nature 
of  such  evidence  is  not  to  set  forth  the  contents  of  the  written 
law,  but  its  effects  and  the  state  of  law  resulting  from  it. 
The  mere  contents,  indeed,  might  often  mislead  persons  not 
iamiliar  with  the  particular  system  of  law;  but  the  witness 

'  II  CL  &  Fin.  133. 
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in  such  cases  is  called  upon  to  state  what  law  results  from 
the  instrument  referred  to.  This  rule  does  not  apply  to  the 
case  of  a  treaty,  for  no  class  of  persons  are  so  peculiarly 
conversant  with  the  subject-matter  as  to  invest  it  with  the 
character  of  a  science.* 

In  1849,  the  Court  of  Common  Pleas  admitted  a  native  of 
Belgium  to  give  evidence  of  the  law  of  Belgium  with  respect 
to  bills  and  notes.  He  had  formerly  carried  on  the  business 
of  a  merchant  and  commission  agent  in  stocks  and  bills  of 
exchange  at  Brussels,  but  was  then  an  hotel-keeper  in 
London.  He  stated  that  he  was  well  acquainted  with  the 
Belgian  law  on  the  above  subject.  The  Superior  Court, 
consisting  of  Justices  Maule,  Cresswell,  Williams,  and  Tal- 
fourd,  confirmed  the  admissibility  of  this  evidence,  on  the 
ground  that  he  was  a  person  having  special  and  peculiar 
means  of  knowledge  of  the  law  of  Belgium  with  regard  to 
bills  and  notes,  —  one  whose  business  it  was  to  attend  to  and 
make  himself  acquainted  with  the  subject,  —  and  that  inas- 
much as  he  had  been  carrying  on  a  business  which  made  it 
his  interest  to  take  cognizance  of  the  foreign  law,  he  fell 
within  the  description  of  an  expert.  Applying  common 
sense  to  the  matter,  why  should  not  persons  who  may  be 
reasonably  supposed  to  be  acquainted  with  a  subject,  though 
they  have  not  fiUed  any  official  appointment,  such  as  judge 
or  advocate,  be  deemed  competent  to  speak  upon  it  ?  Per- 
sons who  have  practised  as  physicians  are  frequently  exam- 
ined, and  no  inquiry  is  ever  made  as  to  whether  or  not  they 
have  a  regular  diploma.  All  persons  who  practice  a  busi* 
ness  or  profession  which  requires  them  to  possess  a  certain 
knowledge  of  the  matter  in  hand  are  experts,  so  far  as 
expertness  is  required.  Foreign  law  is  a  matter  of  fact ;  any 
person  who  can  satisfy  the  court  that  he  has  had  the  means  of 
knowing  it  is  an  admissible  witness  to  prove  it."*  But  in 
1850,  in  the  case  of  Bristow  v.  Sequeville/  Baron  Alderson, 
sitting  at  nisiprius,  doubted  whether  the  law  of  Prussia  was 

'  Baron  de  Bode's  Case,  8  Q.  B.  208. 

'  Vander  Donckt  v.  Thellosson,  8  C.  B.  826. 

3  5  Exch.  275. 
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sufficiently  proved  by  a  witness  who  stated  that  he  was  a 
jurisconsult  and  adviser  to  the  Russian  consul,  in  England, 
that  he  knew  the  Code  Napoleon  was  in  force  at  Cologne, 
and  that  by  that  code  certain  receipts  would  be  inadmissible 
in  foreign  courts,  because  unstamped.  The  witness  also 
stated  that  he  had  studied  law  at  the  University  of  Leipzig, 
and  from  his  studies  there  was  able  to  speak  as  to  the  Code 
Napoleon  being  the  law  of  Cologne.  On  a  motion  for  a  new 
trial.  Chief  Baron  Pollock,  and  Barons  Piatt,  Alderson,  and 
Rolfe,  threw  doubts  on  the  relevancy  of  such  evidence ;  the 
rule,  however,  was  refused  on  another  ground.  This  case  is 
to  be  distinguished  from  the  two  last  foregoing  cases,  in  this, 
that  the  court  doubted  the  competency  of  the  individual ; 
but  it  does  not  shake  the  now  generally  received  opinion, 
that  the  oral  evidence  of  a  trustworthy  expert  is  always 
admissible  to  prove  a  foreign  law. 

In  1862,  a  certificate  of  the  ambassador  from  the  king 
of  Hanover,  under  the  seal  of  the  legation,  declaring  the 
Hanoverian  law  on  a  question  concerning  testaments,  was 
admitted  in  the  Probate  Court ;  *  and,  in  an  earlier  case  in 
the  Ecclesiastical  Court,  the  certificate  of  the  French  consul- 
general  was  deemed  sufficient  evidence  of  the  law  of 
France.' 

The  courts  of  the  United  States  generally  require  authen- 
ticated copies  of  foreign  laws  to  be  produced  when  they 
can  be  procured.  Foreign  unwritten  laws  and  customs  are 
proved  by  parol  evidence ;  and  when  such  evidence  is  ob- 
jected to  on  the  ground  that  the  law  in  question  is  a  written 
law,  the  party  objecting  must  show  the  fact.^  Proof  of  such 
unwritten  laws  is  usually  made  by  the  testimony  of  witnesses 
learned  in  the  law,  and  competent  to  state  it  correctly  on 
oath.4  By  the  Constitution  of  the  United  States,^  "  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts  of 
every  other  State"  of  the  Union  ;  and  these  acts  are  authen- 

*  Re  Klingemann,  32  L.  J.  (n.  s.;  16.      *  Re  Dormoy,  3  Hag.  Ec.  767. 
3  15  Serg.  &  R.  87.  4  2  Cranch,  237;  15  Serg.  &  R.  84. 

5  Art  IV.,  sect.  I. 
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ticated  by  having  the  seal  of  the  respective  State  affixed 
thereto. 

The  public  seal  of  a  foreign  sovereign,  or  foreign  State, 
affixed  to  a  writing  purporting  to  be  a  written  law  or  edict,  • 
is  of  itself  the  highest  evidence ;  although  further  proof  of 
the  seal  of  a  foreign  court  is  required.  Courts  of  Admiralty, 
however,  are  courts  under  the  law  of  nations,  and  their  seals 
arc  always  admitted  without  further  evidence. 

The  reported  cases  which  we  have   considered  in  the 
earlier  part  of  this  article,  form  a  curious  exception  to  the 
rule  of  law,  that  witnesses  are  to  inform  the  tribunals  of 
facts,  and  not  of  their  opinions.     But  cessante  ratione  legis 
cessat  ipsa  lex.     When  circumstances  rebut  the  presumption 
that  a  tribunal  is  as  capable  of  forming  a  judgment  on  the 
facts  as  a  witness,  the  rule  gives  way,  and  competent  wit- 
nesses are  permitted  to  give  their  opinions  in  evidence  on 
questions  of  science,  skill,  trade,  and  the  like,  as  well  as  on 
questions  of  foreign  law. 

Sherston  Baker. 
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CRITICISM, 

A  good  many  years  ago  it  was  announced  from  the  bench, 
by  an  English  chief  justice,  that  a  person  who  publishes  a 
book  must  expect  to  have  his  feelings  hurt  by  criticism/ 
"  Liberty  of  criticism  must  be  allowed,  or  we  should  neither 
have  purity  of  taste  nor  of  morals/'  said,  at  the  beginning 
of  the  present  century,  a  great  and  distinguished  judge, — 
Lord  EUenborough,  —  to  whose  lot  it  fell  to  first  announce 
the  law  touching  the  right  of  literary  criticism,  and  who,  in 
his  endeavor  to  guard  that  right,  in  the  interest  of  good 
taste,  morality,  and  religion,  laid  down  a  wider  privilege 
than  succeeding  judges  have  been  willing  to  acknowledge. 
Nevertheless,  the  courts  have  never  lost  sight  of  the  fact 
that  it  is  of  the  utmost  importance  to  society  that  works 
published  for  general  perusal  should  be  such  as  are  calcu- 
lated to  improve  and  not  demoralize  the  public  mind.  A 
man  who  publishes  a  book,  or  who  produces  any  work  of 
art,  challenges  criticism.  If  it  tends  to  his  praise,  he  re- 
joices in  it,  and  it  redounds  to  his  fame  and  fortune.  There- 
fore he  is  obliged  to  submit  to  it  if,  instead  of  favorable,  it 
is  adverse  ;  and  he  cannot  complain  of  a  legal  wrong  unless 
the  critic  has  gone  beyond  the  legal  boundary,  and  exceeded 
the  just  limits  to  privileged  criticism.*  To  ascertain  exactly 
what  these  limits  are,  by  a  review  of  all  the  reported  adju- 
dications on  the  subject,  has  proved  a  task  to  a  legal  author 
at  once  ii\teresting  and  instructive. 

The  earliest  case  in  the  English  reports  in  which  we  find 
a  judicial  exposition  of  the  limits  to  criticism  is  Tabart  v, 

*  Lord  Abinger,  C.  J.,  in  Frazer  v.  Berkeley,  7  Car.  &  P.  624. 

*  *' Nothing  is  more  important  than  to  draw  the  line  duly  between  fair  dis- 
cussion, for  the  promotion  of  the  truth,  and  publications  for  the  aspersion  of 
personal  character."     Earle,  C.  J.,  in  Hobbs  v.  Wilkinson,  i  Fost.  &  Fin.  6ia 
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Tipper/  which  was  tried  in  the  King's  Bench,  before  Lord 
EUenboroughy  in  1808.  Tabart  was  a  publisher  of,  and  a 
dealer  in,  children's  books ;  while  Tipper  was  the  publisher 
of  a  periodical  called  the  Satirist,  or  Monthly  Meteor. 
Tabart  alleged  that,  although  he  always  dealt  in  books  of 
the  most  moral  kind,  and  on  no  occasion  allowed  anything 
not  having  a  useful  and  proper  tendency  to  influence  the 
minds  of  the  youth  in  a  right  direction,  to  leave  his  press 
or  store,  yet  had  Tipper  so  far  forgotten  himself,  in  a  malir 
cious  endeavor  to  do  injury  to  his  good  name  and  character, 
as  to  cause  it  to  be  suspected  and  believed  that  he  pub- 
lished and  vended  books  of  an  absurd,  immoral,  and  im- 
proper tendency,  for  children.  On  the  trial  it  appeared  that 
the  libels,  which  the  wicked  critic  had  inflicted  on  the  good 
Tabart,  were  published  in  the  Satirist,  in  the  form  of  a  mock 
panegyric  upon  certain  poems  which  Tabart  had  published, 
and  ending  with  a  travesty,  thus :  — 

"Not  to  tire  your  numerous  readers  with  needless  pro- 
lixity, I  proceed  to  the  magnificent  poem,  — 

**  There  was  a  little  maid. 
And  she  was  afraid 

Her  sweetheart  would  come  to  her ; 
She  boond  op  her  head 
When  she  went  to  bed. 

And  she  fastened  her  door  with  a  skewer." 

Garrow,  for  the  defendant,  in  cross-examining  one  of  the 
plaintiff's  witnesses,  asked  him  whether  the  plaintiff  had  not 
published  certain  books,  with  a  view  of  showing  that  the 
alleged  libel  was  a  fair  stricture  upon  the  ordinary  rank  of 
the  plaintiff's  publications.  The  plaintiff  objecting,  he  ar- 
gued in  support  of  his  question,  citing  Anthony  Pasquin's 
case,  as  in  point,  where,  in  an  action  for  libel  upon  an 
author,  Lord  Kenyon  admitted  evidence  of  the  character  of 
the  plaintiff's  works ;  and,  it  appearing  that  they  were  of  the 
most  libellous  and  scandalous  description.  Lord  Kenyon  was 
reputed  to  have  thrown  his  parchment  at  the  unlucky  plain- 

*  I  Camp.  N.  p.  351. 
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tiff's  head,  and  to  have  dismissed  him  from  the  court  with 
contumely.  The  evidence  was  admitted,  Lord  EUenbor- 
ough,  in  his  ruling,  taking  a  resolute  stand  in  the  interest  of 
literary  criticism,  in  language  which  has  become  historical : 
"  The  main  question  here,"  said  he,  "  is  quo  animo  the  de- 
fendant published  the  article  complained  of — whether  he 
meant  to  put  down  a  nuisance  to  public  morals,  or  to  preju- 
dice the  plaintiff?  To  ascertain  this,  it  is  material  to  know 
the  general  nature  of  the  plaintiff's  publications  to  which 
the  libel  alludes ;  and  I  therefore  think  that  the  evidence  is 
receivable.  The  plaintiff  is  bound  to  show  that  the  defend- 
ant was  actuated  by  malice,  and  the  defendant  discharges 
himself  by  proving  the  contrary.  Liberty  of  criticism  must 
be  allowed,  or  we  should  neither  have  purity  of  taste  nor 
of  morals.  Fair  discussion  is  essentially  necessary  to  the 
truth  of  history  and  the  advancement  of  science.  That 
publication,  therefore,  I  shall  never  consider  as  a  libel,  which 
has  for  its  object,  not  to  injure  the  reputation  of  any  indi- 
vidual, but  to  correct  misrepresentations  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste  in  litera- 
ture, or  to  censure  what  is  hostile  to  morality."  Subse- 
quently, several  questions  of  pleading  having  been  gone 
into,  the  defendant  admitted  that  the  plaintiff  had  not  pub- 
lished the  poem  imputed  to  him,  but  urged  that  the  travesty 
was  intended  as  a  just  specimen  of  his  publications.  Lord 
Ellenborough  instructed  the  jury  that  it  was  actionable  to 
impute  to  a  bookseller  that  he  had  published  a  poem  of  the 
kind  shown,  to  which,  in  fact,  he  was  a  stranger,  as  the 
natural  tendency  was  to  hurt  him  in  his  business ;  and  the 
plaintiff  had  a  verdict,  with  one  shilling  damages. 

In  the  same  year,  in  the  same  court,  and  before  the  same 
judge,  the  subject  received  a  more  thorough  discussion.'  Sir 
John  Carr,  a  writer  whose  works  are  now  forgotten,  was  the 
author  of  several  books  of  travel :  one  entitled  "  The  Stranger 
in  France ; "  another,  "A  Northern  Summer ; "  a  third,  "  The 
Stranger  in  Ireland."  Relying  upon  Tabart  v.  Tipper,  he 
alleged  that  the  sale  of  these  works  brought  him  large  sums 

*  Carr  v.  Hood,  i  Camp.  N.  P.  355  (1808). 
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of  money ;  but  that  the  defendant  Hood,  intending  to  ex- 
pose him  to  contempt  and  ridicule,  had  published  a  malicious 
and  defamatory  libel  concerning  him,  in  the  form  of  a  book, 
entitled  "  My  Pocket-Book,  or  Hints  for  a  Right  Merrie  and 
G)nceited  Tour;  to  be  called  the  Stranger  in  Ireland,  in 
1805 ;  by  a  Knight  Errant."  The  book,  it  appeared,  con- 
tained a  print,  intending  to  ridicule  the  plaintiff,  called  "  The 
Knight  leaving  Ireland  with  Regret."  It  depicted  Sir  John 
in  the  form  of  a  man  of  ridiculous  and  ludicrous  appear- 
ance, holding  a  pocket-handkerchief  to  his  face,  and  ap- 
pearing to  be  weeping ;  and,  behind  him,  another  caricature 
of  a  man,  bending  under  the  weight  of  three  large  books, 
one  of  which  had  the  word  "  Baltic "  printed  on  its  back. 
The  man  also  held  a  pocket-handkerchief  by  the  comers,  on 
which  was  printed  the  word  "  wardrobe."  The  plaintiff 
alleged  that,  by  reason  of  this  publication,  he  had  been  pre- 
vented from  selling,  for  the  sum  of  ;f6oo,  the  copyright  of 
a  book  of  which  he  was  the  author,  containing  an  account 
of  a  tour  by  him  through  a  part  of  Scotland.  As  the  trial 
was  proceeding.  Lord  EUenborough  intimated  an  opinion 
that  if  the  book  published  by  the  defendant  only  ridiculed 
the  plaintiff  as  an  author,  the  action  could  not  be  main- 
tained. Garrow,  the  plaintiff's  counsel,  admitted  "that  when 
his  client  came  forward  as  an  author,  he  subjected  himself 
to  the  criticism  of  all  who  might  be  disposed  to  discuss  the 
merits  of  his  works;  but  that  criticism  must  be  fair  and 
liberal.  Its  object  ought  to  be  to  enlighten  the  public,  and 
to  guard  them  against  the  supposed  bad  tendency  of  a  par- 
ticular publication  presented  to  them,  not  to  wound  the 
feelings  and  to  ruin  the  prospects  of  an  individual.  If  ridicule 
was  employed,  it  should  have  some  bounds.  While  a  liberty 
was  granted  of  analyzing  literary  productions,  and  pointing 
out  their  defects,  still  he  must  be  considered  ks  a  libeller, 
whose  only  object  was  to  hold  up  an  author  to  the  laughter 
and  contempt  of  mankind.  A  man  with  a  wen  upon  his 
neck,  perhaps  could  not  complain  if  a  surgeon,  in  a  scientific 
work,  should  minutely  describe  it,  and  consider  its  nature 
and  the  means  of  dispersing  it ;  but,  surely,  he  might  sup- 
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port  an  action  for  damages  against  any  one  who  should 
publish  a  book  to  make  him  ridiculous  on  account  of  this 
infirmity,  with  a  caricature  print  as  a  frontispiece.  The 
object  of  the  book  published  by  the  defendant  clearly  was, 
by  means  of  immoderate  ridicule,  to  prevent  the  sale  of  the 
plaintiff's  works,  and  entirely  to  destroy  him  as  an  author. 
In  the  late  case  of  Tabart  v.  Tipper,  his  lordship  had  held 
that  a  publication  by  no  means  so  offensive  or  prejudicial 
to  the  object  of  it,  was  libellous  and  actionable.  Lord 
EUenborough  said :  "  In  that  case  the  defendant  had  falsely 
accused  the  plaintiff  of  publishing  what  he  had  never  pub* 
lished.  Here  the  supposed  libel  has  only  attacked  those 
works  of  which  Sir  John  Carr  is  the  avowed  author;  and 
one  writer,  in  exposing  the  follies  and  errors  of  another, 
may  make  use  of  ridicule,  however  poignant.  Ridicule 
is  often  the  fittest  weapon  that  can  be  employed  for  such  a 
purpose.  If  the  reputation  or  pecuniary  interests  of  the 
person  ridiculed  suffer,  it  is  damnum  absque  injuria.  Where 
is  the  liberty  of  the  press,  if  an  action  can  be  maintained  on 
such  principles?  Perhaps  the  plaintiff's  'Tour  Through 
Scotland '  is  now  unsalable ;  but  is  he  to  be  indemnified  by 
receiving  a  compensation  in  damages  from  the  person  who 
may  have  opened  the  eyes  of  the  public  to  the  bad  taste 
and  inanity  of  his  compositions  ?  Who  would  have  bought 
the  works  of  Sir  Robert  Filmer,  after  he  had  been  refuted 
by  Mr.  Locke?  But  shall  it  be  said  that  he  might  have 
sustained  an  action  for  defamation  against  that  great  phi- 
losopher, who  was  laboring  to  enlighten  and  ameliorate  man- 
kind? We  really  must  not  cramp  observations  upon  authors 
and  their  works.  They  should  be  liable  to  criticism,  to  ex- 
posure, and  even  to  ridicule,  if  their  compositions  be  ridicu- 
lous ;  otherwise,  the  first  who  writes  a  book  on  any  subject 
will  maintain  a  monopoly  of  sentiment  and  opinion  respect- 
ing it.  This  would  tend  to  the  perpetuity  of  error.  Reflec- 
tion on  personal  character  is  another  thing.  Show  me  an 
attack  on  the  moral  character  of  this  plaintiff,  or  any  attack 
upon  his  character  unconnected  with  his  authorship,  and  I 
shall  be  as  ready  as  any  judge  who  ever  sat  here,  to  protect 
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him ;  but  I  cannot  hear  of  malice  on  account  of  turning  his 
works  into  ridicule."  The  counsel  for  the  plaintiff  still  com- 
plaining of  the  unfairness  of  this  publication,  and  particu- 
larly of  the  print  affixed  to  it,  the  trial  proceeded.  The 
attorney-general  having  addressed  the  jury  on  behalf  of  the 
defendant,  Lord  Ellenborough  said :  "  Every  man  who  pub- 
lishes a  book  commits  himself  to  the  judgment  of  the  public, 
and  everyone  may  comment  upon  his  performance.  If  the 
commentator  does  not  step  aside  from  the  work,  or  introduce 
fiction  for  the  purpose  of  condemnation,  he  exercises  a  fair 
and  legitimate  right.  In  the  present  case,  had  the  party 
writing  the  criticism  followed  the  plaintiff  into  domestic  life, 
for  the  purpose  of  slander,  that  would  have  been  libellous ; 
but  no  passage  of  this  sort  has  been  produced,  and  even  the 
caricature  does  not  affect  the  plaintiff,  except  as  the  author 
of  the  book  which  is  ridiculed.  The  works  of  this  gentle- 
man may  be,  for  aught  I  know,  very  valuable ;  but,  whatever 
their  merits,  others  have  a  right  to  pass  their  judgments  upon 
them, — to  censure  them  if  they  be  censurable,  and  to  turn 
them  into  ridicule  if  they  be  ridiculous.  The  critic  does  a 
great  service  to  the  public  who  writes  down  any  vapid  or 
useless  publication,  such  as  ought  never  to  have  appeared. 
He  checks  the  dissemination  of  bad  taste,  and  prevents 
people  from  wasting  both  their  time  and  money  upon  trash. 
I  speak  of  fair  and  candid  criticism ;  and  this  every  one  has 
aright  to  publish,  although  the  author  may  suffer  a  loss  from 
it  Such  a  loss  the  law  does  not  consider  as  an  injury,  be- 
cause it  is  a  loss  which  the  party  ought  to  sustain.  It  is,  in 
short,  the  loss  of  fame  and  profits  to  which  he  was  never 
entitled.  Nothing  can  be  conceived  more  threatening  to 
the  liberty  of  the  press  than  the  species  of  action  before 
the  court.  We  ought  to  resist  an  attempt  against  free  and 
liberal  criticism  at  the  threshold."  The  chief  justice  con- 
cluded by  directing  the  jury,  that  if  the  writer  of  the  publi- 
cation complained  of  had  not  travelled  out  of  the  work  he 
criticised,  for  the  purpose  of  slander,  the  action  would  not 
lie;  but  if  they  could  discover  in  it  anything  personally 
slanderous  against  the  plaintiff,  unconnected  with  the  works 
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he  had  given'  to  the  public,  in  that  case  he  had  a  good  cause 
of  action,  and  they  should  award  him  damages  accordingly. 
The  jury  returned  a  verdict  for  the  defendant. 

In  Strauss  v.  Francis/  the  plaintiff  was  the  author  of  a 
novel  called  "  The  Old  Ledger ; "  the  defendant,  the  publisher 
of  the  AthetKBum  ;  and  the  action  was  brought  for  the  publi* 
cation  therein  of  the  following  critique  upon  the  book :  — 

"  Our  first  impression,  on  opening  this  production,  was, 
that  so  many  italics  and  inverted  commas  were  never  con- 
gregated into  the  same  space  before.  Our  last,  on  closing 
it,  is,  that  it  must  be  the  very  worst  attempt  at  a  novel  that 
has  ever  been  perpetrated.  It  cannot  even  claim  the  utility 
of  an  opiate.  Its  inanity,  self-complacency,  and  vulgarity ; 
its  profanity ;  its  indelicacy  (to  use  no  stronger  word) ;  its 
display  of  bad  Latin,  bad  French,  bad  German,  and  bad 
English ;  the  perpetual  recurrence  of  abuse,  or,  as  the  author 
more  euphemistically  expresses  it,  '  slightly  digressive  reflec- 
tions'  on  great  men,  living  and  dead,  and  wholly  uncon- 
nected with  the  subject,  all  make  the  reader  even  more 
indignant  than  weary;  and  how  much  this  means  can 
wholly  be  conceived  by  an  operation  which  few  are  likely  to 
receive,  —  that  of  reading  the  book."  The  case  was  tried 
in  1866,  before  Erie,  C.  J.,  and  a  jury.  The  defendant's 
counsel,  in  opening  his  defence,  contended  that  an  author, 
who  sent  his  book  to  a  newspaper  or  review,  invited  criti- 
cism, and  must  submit  to  it  even  if  wrong,  if  not  also  mali- 
cious. He  proposed  to  show  that  the  book  in  question 
justified  the  criticism ;  that  it  contained  revolting  attacks 
upon  the  private  character  of  persons  living  and  dead,  and 
that  it  was  of  a  nature  utterly  unsuited  for  family  perusal. 
He  was  then  proceeding  to  read  and  comment  upon  passages 
in  the  novel,  when  the  plaintiff's  counsel,  seeing  the  impres- 
sion produced  by  the  extracts  upon  the  jury,  withdrew  the 
case.  But  it  did  not  end  here.  In  a  subsequent  issue,  the 
Athenceum,  referring  to  the  conclusion  of  the  trial,  said : 
"  We  found  the  book  abominable,  and  we  said  so.  Our 
readers,  we   may  assume,  were   satisfied  with   pur  verdict, 

*  4  Fost  &  Fin.  939. 
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since  it  is  alleged  that  the  sale  was  instantly  arrested."  The 
criticism  was  reprinted,  and  the  article  concluded :  "  Our 
object  was  attained;  we  had  vindicated  the  rights  of  free 
criticism.  We  wished  for  nothing  more.  In  such  a  case  as 
ours  the  question  of  costs  was  a  minor  consideration,  and 
we  had  every  reason  to  fear  that  our  only  award  from  the 
court  would  have  been  our  costs  on  paper."  The  plaintiff 
again  brought  an  action,  and  now  alleged  that  he  was  an 
interpreter  and  translator,  and  that  the  criticism  had  greatly 
injured  him  in  character  and  reputation  as  a  literary  man, 
particularly  the  passage  in  the  last  as  to  his  ability  to  pay 
costs.  Cockbum,  C.  J.,  who  presided  on  the  second  trial,  told 
the  jury  that  the  question  for  them  was,  whether,  as  a  whole, 
the  criticism  was  fair,  or  was  prompted  by  malicious  motivqs. 
Concerning  the  allusion  to  the  plaintiff's  inability  to  pay 
costs,  he  said :  "  If  you  think  that  the  allusion  was  brought 
in  only  to  make  an  attack  upon  the  circumstances  or  char- 
acter of  the  plaintiff,  it  would  be  malicious  and  actionable ; 
but  if  it  was  adverted  to  merely  in  order  to  explain  and  vin- 
dicate the  course  taken  by  the  defendants,  then  you  would 
probably  think  that  it  was  not  unfairly  introduced.  And,  in 
the  result,  if  you  think  the  article,  on  the  whole,  was  not 
unfair  and  malicious,  find  for  the  defendant ;  if  you  think  it 
was  so,  then  for  the  plaintiff."  The  jury  took  the  former 
view,  and  the  defendant  had  a  verdict. 

In  New  York,  in  1840,  James  Fenimore  Cooper  sued  the 
editor  of  the  New  York  Commercial  Advertiser^  for  a  libel- 
lous publication  contained  in  a  criticism  which  appeared  in 
that  paper  upon  his  "  History  of  the  Navy  of  the  United 
States."  *     The  offensive  critique  was  as  follows : 

"  Cooper's  Naval  History. — Although  the  same  courtesy 
has  not  been  extended  to  us  in  regard  to  this  book  by 
its  publishers  which  we  uniformly  experienced  from  them 
on  similar  occasions,  before  we  committed  any  criticisms 
upon  Mr.  Cooper  or  his  works,  and  what  we  have  since  con- 
tinued to  experience  with  respect  to  the  works  published  by 
them  of  other  authors ;  yet  we  felt  so  much  interest  in  the 

>  Cooper  V.  Stone,  24  Wend.  442. 
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subject  as  to  induce  us,  notwithstanding  this  neglect,  which, 
as  we  do  not  impute  it  to  the  worthy  booksellers,  is  upon 
the  whole  rather  flattering,  to  obtain  this  last  work  of  Mr. 
Cooper's,  in  spite  of  his  prohibition,  and  to  give  it  early, 
deliberate,  and  candid  perusal.  Little  as  we  owe  to  the 
author  on  the  score  of  personal  consideration,  and  great  as 
had  been  our  disappointment  from  many  of  his  late  publi- 
cations, the  expression  of  which  had,  as  we  found,  provoked 
his  resentment,  we  still  cherished  the  hope  that  with  the 
elevated  theme  he  had  now  chosen,  he  would  rise  above  the 
personal  feelings  and  political  prejudices  that  disfigure  those 
of  his  preceding  works  to  which  we  have  alluded.  We  had 
hoped  that  on  this  occasion  Mr.  Cooper  —  to  use  a  sea 
phrase  as  he  does,  in  a  sense  that  a  seaman  never  used  it 
in  —  would  '  go  aloflt '  instead  of  remaining  in  the  cock-pit. 
We  even  believed  it  possible  that,  finding  the  subject  con- 
genial with  his  early  tastes  and  purisuits,  he  would,  if  not 
animated  by  it  to  the  noblest  efforts,  at  least  avoid  the  rocks 
and  quicksands,  which  had  already  well-nigh  made  ship- 
wreck of  his  reputation  as  a  writer,  and  regain  a  footing 
upon  that  strand,  whence  he  first  launched  his  gallant  little 
bark  upon  a  sea  which,  to  young  and  rash  adventurers, 
especially  if  they  belong  by  nature  as  well  as  by  profession 
to  the  irritable  genus ,  is  apt  to  prove  a  '  sea  of  troubles.'  We 
must  confess,  however,  that  we  were  not  without  some  mis- 
givings. We  had  heard  it  rumored  that  the  '  Naval  History 
of  the  United  States '  was  to  contain,  if  not  a  vindication  of 
the  conduct  of  Capt.  Elliott  in  the  action  on  Lake  Erie,  at 
all  events  a  much  more  favorable  view  of  it  than  had  been 
presented  to  the  public  by  his  commanding  officer,  Com. 
Perry.  But  with  all  our  experience  of  the  waywardness' 
inconsistency,  and  love  of  paradox  which  had  distinguished 
the  author  of  '  Home  as  Found,'  we  could  hardly  per- 
suade ourselves  that  he  had  become  so  utterly  regard- 
less of  justice  and  propriety  as  a  man,  so  callous  to  the 
perceptions  of  good  taste  as  a  writer,  so  insensible  to  his 
obligations  and  responsibility  as  a  historian,  and  so  reckless 
of  his  character  as  a  public  candidate  for  literary  distinction 
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and  immortal  fame,  as  to  forego  and  disregard  the  oppor- 
tunity of  retrieving  in   some  degree   the   reputation  and 
standing  which  he  must  have  been  conscious  of  having  lost. 
We  were  certainly  not  prepared  to  find  that  the  infatuation 
of  vanity  or  the  madness  of  passion  could  lead  him  to  per- 
vert such  an  opportunity  to  the  low  and  paltry  purpose  of 
bolstering  up  the  character  of  a  political  partisan,  an  official 
sycophant,  and  to  degrade  the  name  and  object  of  history  in 
a  work  claiming  by  its  title  to  be  national  in  its  design,  by 
salving  the  wounded  reputation  of  an  individual  who,  from 
the  time  of  the  transaction  referred  to  by  his  apologist,  has 
been  regarded  as  one  doing  at  best  but  doubtful  credit  to 
his  profession,  and  who  owes  his  continuance  in  the  ser- 
vice, after  the  events  of  that  day,  solely  to  the  forbearance 
and  magnanimity  of  his  superior,  which   he  subsequently 
requited  with   ingratitude   and   perfidy.     We  have,  indeed, 
been  disappointed,  however  faint  were  our  hopes ;  and  we 
acknowledge  that  we  were  deceived  in  our  estimation  of 
the  discretion,  taste,  judgment,  tact,  and  sensibility  of  Mr. 
Cooper,  however  doubtful  we  had  felt  as  to  his  possession 
of  any  one  of  these  qualities.     But  we  must  console  our* 
selves  with  the  reflection,  that  the  power  of  sympathy  is 
sometimes  irresistible.     Not  content  with  leaving  the  char- 
acter and  conduct  of  Capt.  Elliott  where  his  gallant  com- 
mander was  content  to  leave  them,  —  to  be  judged  by  the 
official  report  of  the  engagement  in  which  most  assuredly  he 
distinguished  himself,  —  his  advocate,  by  travelling  beyond 
that  record,  and  ascribing  to  him  at  least  an  equal  meed  of 
glory  vrith  that  which,  as  a  historian,  he  assigns  to  Capt. 
Perry,  has  but  repeated  the  insane  attempt  which  his  hero 
had  before  resorted  to  —  of  provoking  an  inquiry.     But  the 
patron  is  worthy  of  his  client.     Neither  of  them,  it  seems, 
was  satisfied  to  let  the  cause  rest  upon  the  documentary  evi- 
dence, and  both  of  them  we  suspect,  will  live  to  repent  their 
indiscretion.     We  had  supposed  that  such  had  long  been  the 
case  'with  the  latter,  but  the  zeal  of  his  apologist  affords 
evidence  of  a  relapse.     Can  either  of  them  have  forgotten 
the  exposure  extorted  some  eighteen  years  ago  from  Com. 
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Perry  and  his  friends?  As  to  Capt.  Elliott,  anxiously  as 
he  may  have  desired  it,  he  must  have  found  it  impos- 
sible. But  perhaps  both  he  and  his  defender  have  imag- 
ined that  the  memory  of  the  public  was  not  so  tenacious. 
The  latter  cannot  be  allowed  to  plead  ignorance,  as  all 
the  documents  relative  to  the  subject  are  to  be  found  on 
files  of  the  navy  department,  to  which  he  had  access.  The 
conduct,  therefore,  both  of  the  author  and  of  the  actor  of 
this  occasion,  can  be  accounted  for  only  on  the  supposition 
that  quern  Deus  vult  perdere  prius  dtmentat;  and  our  readers 
will  be  better  enabled  to  decide  upon  the  justice  of  applying 
to  them  this  familiar  adage,  by  the  extracts  which  we  shall 
hereafter  give  from  some  of  these  documents." 

And  the  following  in  a  subsequent  issue  of  the  same 
paper : — 

"  But  Mr.  Cooper,  who  has  long  been  regarded  as  his  own 
worst  enemy,  has  on  this  occasion  proved  himself  the  worst 
enemy  also  of  his  friend.  After  the  lapse  of  eighteen  years 
he  has  thought  proper  to  revive  the  memory  of  events 
which,  for  the  reputation  and  interest  of  that  friend,  should 
have  been  buried  in  oblivion ;  and  after  a  whole  generation 
nearly  has  passed  away,  and  many  of  the  witnesses  of  the 
transaction  had  gone  with  it,  he  has  deliberately  penned  an 
account  of  it,  intended  for  posterity,  from  the  statements  of 
Capt.  Elliott,  and  the  evidence  of  his  witnesses,  and  quoted 
in  their  support  the  official  encomium  of  Com.  Perry,  with- 
out affording  the  least  hint  or  intimation  to  the  readers  of 
his  history  that  the  former  had  been  falsified,  and  the  latter 
retracted.  Unfortunately  for  his  purpose,  but  most  provi- 
dentially for  the  fame  of  one  of  the  most  able  and  gallant 
of  our  naval  heroes,  he  was  provoked  in  his  lifetime  to  per- 
petuate the  testimony  which  we  have  now  adduced,  to  vin- 
dicate his  conduct,  not  from  the  aspersions  of  a  malignant 
rival, —  for  his  envenomed  shafts  had  fallen  harmless  from  the 
panoply  of  truth  and  honor  in  which  the  character  he  as- 
sailed was  armed,  —  but  from  the  partial  and  deceptive  rep- 
resentations, and'  the  gratuitous  and  insidious  defence  of 
one  who  has  assumed  the  office  and  responsibility  of  a  his- 
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torian,  and  hopes  that  his  work  may  be  appealed  to  as  an 
authentic  record,  by  future  generations  and  to  the  latest  age. 
It  shall  not  be  our  fault  if  the  bane  be  not  accompanied  by 
the  antidote." 

The  first  publication  appeared  in  the  Advertiser  of  June  8, 
1839;  the  second,  in  the  same  paper  of  June  19th.  There 
were  two  counts  in  the  plaintiff's  declaration,  —  the  first, 
upon  the  alleged  libel  of  June  8th ;  the  second,  upon  that 
of  June  19th.  The  case  went  to  the  Supreme  Court  on  a 
demurrer  by  the  defendant  to  both  counts.  There  the  plain- 
tiff had  judgment  on  the  demurrers.  Cowan,  J.,  who  deliv- 
ered the  opinion  of  the  court,  after  repeating  the  first  of  the 
charges  contained  in  the  offensive  articles,  said :  **  We  are 
thus  presented  with  a  series  of  remarks,  distinctly  imputing 
to  the  plaintiff  a  disregard  of  justice  and  propriety,  an  in- 
sensibility to  his  obligations  as  a  historian,  the  infatuation  of 
vanity,  the  madness  of  passion,  and  low  and  paltry  purposes. 
They  present  him  as  holding  an  affinity,  and  standing  on  a 
level  with,  and  vindicating  and  bolstering  up  the  character 
of  an  official  sycophant,  an  officer  unworthy  of  his  place,  a 
man  guilty  of  ingratitude  and  perfidy.  With  such  a  man 
the  sympathy  of  the  plaintiff  is  represented  to  be  irresistible, 
the  patron  as  worthy  of  his  client ;  and,  finally,  the  plaintiff 
is  accused  more  directly  of  palming  falsehood  upon  the 
world  in  the  name  of  history.  The  slander  is  somewhat 
diluted,  by  being  mixed  up  with  a  small  portion  of  what 
may,  perhaps,  be  legitimate  commentary  on  that  branch  of 
the  history  in  which  it  professes  to  have  found  aliment  for 
its  grossness.  The  defamatory  matter  is,  however,  easy  of 
extraction,  and,  when  concentrated,  fully  answers  to  the 
definition  of  a  libel  upon  a  private  person.  This  definition 
may  be  found  in  any  book  which  treats  of  the  subject.  It 
means  a  contumelious  or  reproachful  publication  against  a 
person;  any  malicious  publication,  tending  to  blacken  his 
reputation,  or  expose  him  to  public  hatred,  contempt,  or 
ridicule.  In  the  second  count,  the  defendant  represents  the 
plaintiff  as  deliberately  penning  an  untrue  account  of  the 

battle,  intended   for  posterity  and  derived   from   evidence 
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which  had  been  falsified  or  retracted,  without  the  least  hint 
or  intimation  of  the  latter.  The  defendant  speaks  of  its 
being  unfortunate  for  the  plaintiff's  purpose  that  Com.  Perry 
had  himself  disclosed  the  truth ;  and  declares  that  the  de- 
fendant adduced  the  statements  of  Com.  Perry  to  vindicate 
him  from  the  partial  and  deceptive  representations,  and  the 
gratuitous  and  insidious  defence  instituted  by  the  plaintiff, 
who  had  assumed  the  office  and  responsibility  of  a  his- 
torian. The  libellous  matter  set  forth  in  this  count  is  less 
extended  and  less  loaded  with  epithets  than  the  first.  It 
is,  however,  sufficiently  obvious.  It  charges  the  plaintiff 
with  falsehood,  an  imputation  which,  when  published  in  a 
written  or  printed  form,  has  been  holden  libellous  ever  since 
Austin  V,  Culpepper*  was  decided,  in  35  Car.  II."  Re- 
ferring to  Lord  Ellenborough's  language  in  Carr  v.  Hood, 
the  court  held  it  "  unnecessary  to  pronounce  whether  that 
case  may  not  have  gone  too  far,  because  no  one  will  pretend 
that  the  privilege  of  the  press  can  warrantably  be  perverted 
to  the  purposes  of  wilfully  and  falsely  assailing  the  character 
of  any  man.  To  say  that  he  is  an  author,  editor,  or  reviewer, 
is  but  saying  that  he  is  engaged  in  a  profession  which  has 
been  and  may  be  made  eminently  useful  to  mankind,  and 
which  would  therefore  seem  to  call  for  particular  protection 
and  encouragement.  That  the  law  should  allow  his  produc- 
tions to  be  criticised  with  great  freedom,  is  not  denied.  If 
he  has  made  himself  ridiculous  by  his  writings,  he  may  be 
ridiculed ;  if  they  show  him  to  be  vicious,  his  reviewer  may 
say  so.  But  the  latter  has  no  right,  therefore,  to  violate  the 
truth  in  either  respect.  The  difficulty  of  sustaining  this 
demurrer  lies  in  its  admitting  that  the  plaintiff's  moral  char- 
acter has  been  falsely  and  maliciously  assailed  by  the  de- 
fendant. This  being  imputed  in  the  declaration,  it  behooved 
him  to  show  that  what  he  said  was  true,  or,  at  least,  that  it 
was  no  more  than  a  fair  deduction  from  the  plaintiff's  works. 
The  question  is  one  of  good  faith.  It  is  always  so  in  case 
of  the  highest  and  most  absolutely  privileged  communica- 
tions.    The  claim  of  privilege  can,  therefore,  be  settled  only 

*  Skin.  124. 
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by  a  jury.  I  do  not  speak  of  criticism  upon  the  works  of 
an  author  in  the  abstract ;  for  this,  I  admit,  no  action  can 
lie.  Certainly  not  unless  the  criticism  be  grossly  false,  and 
work  a  special  damage  to  the  proprietor  of  the  book  at 
which  the  strictures  are  leveled.  The  book  cannot  be  plain- 
tiff. I  speak  of  attacks  on  the  moral  character  of  the 
author;  and  I  will  not  stop  to  weigh  the  argument  which 
would  disfranchise  him  because  he  happens  to  be  an 
author." 

One  of  the  latest  cases,  and  at  the  same  time  a  very  noto- 
rious one,  on  our  topic,  is  Reade  v.  Sweetzer,'  decided  in 
the  New  York  Supreme  Court  in  1869.  The  plaintiff  was 
Charles  Reade,  the  English  novelist.  He  asked  $2$,QOO 
damages  for  an  alleged  libel  published  in  the  Round  Table, 
a  New  York  weekly  paper,  in  the  shape  of  a  criticism 
of  his  novel,  "Griffith  Gaunt,"  then  just  issued,  which 
charged  that  it  was  "one  of  the  worst  stories  that  had 
been  printed  since  Sterne,  Fielding,  and  Smollet  defiled 
the  literature  of  the  already  foul  eighteenth  century ; " 
that  it  "  is  not  only  tainted  with  this  one  foul  spot,  —  it  is 
replete  with  impurity ;  it  reeks  with  allusions  that  the  most 
prurient  scandal-monger  would  hesitate  to  make."  The  lan- 
guage of  Clarke,  J.,  in  charging  the  jury,  contains  an  excel- 
lent statement  of  the  limits  of  literary  and  artistic  criticism^ 
as  applied  to  the  criticism  in  question.  "  In  criticising  the 
productions  of  an  author,"  said  he,  "  the  law  allows  con- 
siderable latitude.  The  interests  of  literature  and  science 
require  that  the  productions  of  authors  shall  be  subject  to 
fair  criticism ;  that  even  some  animadversion  may  be  per- 
mitted, unless  it  appears  that  the  critic,  under  the  pretext 
of  reviewing  his  book,  takes  an  opportunity  of  attacking 
the  character  of  the  author  and  of  holding  him  up  as  an 
object  of  ridicule,  hatred,  or  contempt.  In  other  words,  the 
critic  may  say  what  he  pleases  of  the  literary  merits  or 
demerits  of  the  published  production  of  an  author;  but 
with  respect  to  his  personal  rights,  relating  to  his  reputation, 
the  critic  has  no  more  privilege  than  any  other  person  not 

»  6  Abb.  Pr.  (n.  s.)  9. 
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assuming  the  business  of  criticism.     For  instance,  he  may 
say  that  the  matter  is  crude,  forced,  and  unnatural ;  that  it 
betrays   poverty  of  thought,  and  abounds   with  common- 
places and  platitudes,  being  altogether  flat,  stale,  and  un- 
profitable, and  that  its  style  is  affected,  obscure,  and  involved. 
He  may  say,  as  Burke  said  of  the  style  of  Gibbon,  that  it  is 
execrable;  but  he  cannot  say  that  the  author  himself  is 
execrable,  or  that  he  is  personally  affected,  or  absurd,  or 
wayward.     The  critic  has  the  same  liberty,  under  the  same 
restrictions,  in  relation  to  all  people  who  come  before  the 
public  for  praise  or  censure.     He  may  say  of  the  orator 
who  uses  excessive  gesticulation  and  vociferation,  mistaking 
extravagant  action  and  verbosity  for  eloquence,  that  he  has 
all  the  contortions  without  any  of  the  inspiration  of  the 
Sibyl.     He  can  say  of  the  player  that  he  mouths  his  speech, 
as  many  players  do,  or  that  he  '  tears  the  passion  to  tatters, 
to  very  rags,  to  split  the  ears  of  the  groundlings ; '  but  he 
cannot  abuse  him  as  a  'robustious,  periwig-pated  fellow,' 
and  recommend  that  he  should  be  *  whipt  for  o'erdoing  Ter- 
magant.'    The   critic  can  call   a  painting  a  daub  and  an 
abortion,  but  he  cannot  call  the  painter  himself  a  low,  dis- 
creditable pretender  and  an  abortion.     The  most  compre- 
hensive freedom  in  animadverting  upon  the  productions  and 
actions  of  public  men   is  essential  to  the  very  existence 
of  civil  and  political  liberty,  and  to  the  progress  of  civiliza- 
tion, and  I  heartily  agree  with  Lord  Ellenborough  in  Tabart 
-v.  Tipper.*     ♦     *     *     gu^^  although  a  critic  may  not  have 
•directly  assailed  the  character  of  an  author,  or  ridiculed  his 
personal  appearance,  his  manners,  his  voice,  or  exposed  any 
•eccentricities  or  defects  of  the  man,  may  he  not,  nevertheless, 
defame  him  and  wound  him  in  the  most  vital  spot  by  imputing 
to  him  unworthy  motives  and  evil  designs  against  the  well- 
being  of  society,  intimating  that  he  infers  these  motives  and 
designs  from  the  sentiments  expressed  and  the  characters 
delineated  in  the  work  which  he  has  undertaken  to  review  ? 
My  own  opinion  is  that  many  of  the  works  of  fiction  which 
are  published  in  this  country  are  very  pernicious  in  their 

'  Ante,  p.  i6i. 
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effects  upon  public  morality.  Not  that  I  think  fiction  in 
itself  is  demoralizing — far  from  it:  the  most  instructive 
lessons  in  faith  and  morals  have  been  conveyed  through  its 
instrumentality.  The  founder  of  Christianity  himself  did 
not  disdain  frequently  to  employ  it ;  indeed,  it  was  his 
favorite  method  of  moral  and  spiritual  instruction.  But  in 
its  very  fascination  consists  its  danger;  and  when  we  see 
the  press  teeming  with  productions  of  this  kind,  describing 
scenes  and  portraying  characters  calculated  to  corrupt  the 
morals,  and  even  weaken  the  mental  stamina  of  the  multi- 
tude of  novel-readers  who  seem  to  be  absorbed  in  this  kind 
of  reading,  it  will  be  prudent  to  allow  considerable  lati- 
tude of  criticism  in  relation  to  these  productions.  ♦  *  * 
I  make  these  observations  to  show  that  in  dealing  with  this 
class  of  literature  the  critic  should  not  be  prevented  from 
inferring  the  motives  and  designs  of  the  author  from  the 
inevitable  effect  of  his  writings.  Of  course  if  he  imputes 
motives  and  designs  which  he  was  not  warranted  in  imputing* 
by  any  opinion  or  sentiment  expressed,  or  any  character 
delineated  in  the  work,  or  from  its  general  tone,  he  is  liable 
and  must  take  the  consequences,  and  the  author  is  entitled 
to  redress.  To  charge  an  author  with  such  motives  and 
designs  is  a  most  serious  imputation ;  and  if  it  is  unwar- 
ranted, the  critic  has  committed  a  grievous  wrong,  which 
money  is  scarcely  capable  of  repairing.  Undoubtedly,  the 
criticisms  complained  of  make  these  imputations  against 
the  plaintiff.  That  can  scarcely  be  denied.  *  *  *  The 
jury  have  a  right  to  determine,  for  it  is  plain  that  the  articles 
2xt  prima  facie  libellous,  whether  '  Griffith  Gaunt'  is  obnox- 
ious to  such  imputations ;  and  if  so,  you  have  the  right  to 
infer  the  culpability  of  the  plaintiff  and  the  truth  of  the 
justification."  The  jury  gave  Charles  Reade  a  verdict  and 
six  cents  damages. 

The  editor  of  a  newspaper  stands  in  the  same  position  as 
any  othdl  writer,  in  this  regard.  In  Heriot  v.  Stuart,'  the 
plaintiff  was  editor  and  proprietor  of  the  True  Briton ;  the 
defendant,  the    printer  of  a   paper  called   the   Oracle.     In 

>  I  Esp.  1796. 
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the  columns  of  the  last  paper,  sometime  in  1795,  this  para- 
graph appeared :  — 

"Times  v.  True  Briton.  —  In  a  morning  paper  of  yes- 
terday was  given  the  following  character  of  the  True 
Briton:  that  *it  was  the  most  vulgar,  ignorant,  and  scur- 
rilous journal  ever  published  in  Great  Britain.*  To  the 
above  assertion  we  assent ;  and  to  this  account  we  add  that 
the  first  proprietors  abandoned  it,  and  that  it  is  the  lowest 
now  in  circulation,  and  we  submit  the  fact  to  the  considera- 
tion of  advertisers." 

Erskine,  who  appeared  for  the  plaintiff,  admitted  that  the 
words  copied  from  the  TimeSy  charging  the  paper  with  scur- 
rility and  ignorance,  were  not  actionable,  but  argued  that  the 
concluding  sentence  was,  as  it  affected  the  sale  of  the  paper 
and  the  profits  to  be  made  from  advertising.  Lord  Kenyon, 
C.  J.,  who  presided  at  the  trial,  assented  to  both  propositions. 
Heriot  v.  Stuart  was  cited  in  a  similar  case,  twenty  years 
later,  when  Lord  Ellenborough  informed  the  jury  that  it  was 
competent  for  one  public  writer  to  criticise  another,  exert- 
ing his  talents  in  all  the  latitude  of  free  communication  be- 
longing to  a  public  writer ;  that  the  opinions  and  principles 
of  a  controversial  writer  were  open  to  criticism  and  ridicule, 
in  the  same  way  as  those  of  any  other  author,  but  that  the 
privilege  did  not  extend  to  calumnious  remarks  on  the 
private  character  of  the  individual,  for  in  this  respect  the 
editor  of  a  newspaper  enjoyed  the  rights  of  protection  in 
common  with  every  other  subject.* 

Ryan  v.  Wood  '  was  a  case  where  the  critic  was  himself 
the  complainant.  Mr.  Ryan  was  the  musical  critic  of  the 
Morning  Herald  and  Standard  newspapers,  and  the  sub- 
editor of  the  Musical  World,  Occasionally  he  got  up  con- 
certs on  his  own  account,  and  for  his  own  benefit,  at  which 
celebrated  singers  sang  gratuitously.  This  aroused  the  sus- 
picion of  a  paper  called  the  Orchestra^  in  whose  columns 
Mr.  Ryan  was  spoken  of  as  a  "  highwayman  of  th#  press ;  " 
the  object  of  the  article  being  to  charge  that  the  critic  used 
his  position  to  force  singers  to  perform  at  his  concerts  with- 

'  Stuart  V,  Lovell,  2  Stark.  93  (1817).  «  4  Fost.  &  Fin.  735. 
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out  pay,  they  being  afraid  to  refuse  lest  they  should  be  sub- 
sequently attacked  in  his  criticisms  of  musical  performances. 
Mr.  Ryan  sued  the  proprietor  of  the  Orchestra  for  this  libel. 
On  the  trial,  he  testified  that  the  artists  who  sang  for  him 
gratuitously  did  so  because  of  personal  friendship,  and  not 
for  the  reasons  imputed  by  the  defendant's  paper.  Mr. 
Sims  Reeves,  Madame  Sainton-Dolby,  Mr.  Jules  Benedict, 
Madam  Lancia,  and  others  of  eminence  in  the  profession, 
who  had  appeared  at  his  concerts  without  pay,  corroborated 
him,  though  some  of  them  admitted  that  musical  perform- 
ances  depended  a  great  deal  upon  newspaper  criticisms, 
and  that  they  knew  Mr.  Ryan  to  be  a  critic.  The  de- 
fendant counsel  called  no  witnesses,  but  insisted  that  the 
charge  was  true,  although,  on  account  of  the  reluctance  of 
the  parties  to  testify  against  the  critic,  he  could  not  prove  it. 
Cockburn,  C.  J.,  who  presided,  told  the  jury  that  the  libel 
was  of  a  most  serious  character.  "  To  impute,"  he  said,  "  to 
a  public  writer,  who  writes  public  criticisms  upon  the  per- 
formances of  others,  that  he  is  induced  to  give  or  to  with- 
hold praise,  or  to  pronounce  censure,  from  interested  motives, 
is  to  make  a  charge  of  the  greatest  turpitude,  for  it  is  a 
charge  of  the  basest  and  most  dishonorable  conduct.  Those 
who  undertake  to  enlighten  public  opinion  and  public  taste 
in  matters  of  literature  or  art,  undertake  a  most  important,  a 
sacred  trust.  It  is  not  only  that  the  public  look  to  them  upon 
matters  in  which  the  public  must  be  necessarily  less  informed 
or  enlightened,  for  assistance  in  the  formation  of  their  judg- 
ment and  their  taste,  but  it  is  also  this :  that  those  who  are 
struggling  in  the  race  of  public  competition,  for  public  favor, 
as  the  means  of  their  livelihood  or  success  in  life,  have  a 
right  to  expect  that  their  performances  shall  be  scanned  by 
fair  and  impartial  critics.  There  are  few  of  those  who  con- 
stitute the  public  who  are  competent  to  form  an  opinion 
upon  these  subjects."  The  learned  judge  then  went  on  to 
speak  of  the  habit  of  the  people  to  look  to  the  press  for  the 
proper  estimate  of  a  new  work  of  literature  or  art,  and  to  be 
influenced  thereby,  and  pointed  out  the  importance  of  the 
criticisms  being  conducted  with  a  sense  of  honor,  impar- 
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tiality,  and  justice.  The  remarks  on  Mr.  Ryan  went,  he  said» 
too  far.  If  the  article  had  stopped  with  a  protest  against 
the  practice  of  a  critic  receiving  gratuitous  service  from  an 
artist,  no  complaint  could  have  been  heard  in  a  court  of  law. 
"  The  writer  has  gone  much  farther.  He  has  not  satisfied 
himself  with  pointing  out  the  bad  consequences  of  the  sys- 
tem which  the  plaintiff  has  adopted,  but  he  has  imputed  to 
him  that  he  does,  in  fact,  mete  out  his  criticism,  favorable 
or  unfavorable,  according  as  these  services  are  rendered  to 
him  or  not ;  and  that  by  these  means,  through  the  influence 
of  his  criticisms  upon  those  artists  who  dread  them  if  they 
do  not  submit  to  his  demands,  he  is  enabled  to  levy  black- 
mail upon  them,  and  thus  to  be  a  kind  of  highwayman  upon 
the  press.  Such  being  the  scope  of  the  libel,  it  assumes  a 
very  serious  character."  Under  these  instructions  the  jury, 
after  a  brief  consultation,  gave  the  plaintiff  ;^250  damages. 

In  Dibdin  v.  Swan,'  in  the  King's  Bench  in  1793,  the 
plaintiff  was  the  proprietor  of  a  place  of  public  entertain- 
ment called  the  Sans  Souci^  where  songs  were  sung  which 
were  supposed  to  have  been  written  by  him ;  the  defendant 
was  the  editor  of  a  newspaper.  The  libel  for  which  the 
action  was  brought  insinuated  that  the  songs  were  written  by 
another  person ;  that  on  the  first  night  of  the  performance 
there  had  been  a  very  slim  audience^  composed  mostly 
of  "  deadheads,"  from  whom  alone  the  applause  came ;  that 
the  music  was  of  a  very  inferior  kind.  The  plaintiff  alleged 
that  the  songs,  both  as  to  words  and  music,  were  of  his 
composition ;  that  there  was  a  very  full  audience ;  and  that 
the  applause  was  genuine,  coming  from  persons  in  no  way 
connected  with  him.  Lord  Kenyon  stated  the  law  thus: 
That  the  editor  of  a  public  newspaper  may  fairly  and 
candidly  comment  on  any  place  or  species  of  public  enter- 
tainment, but  it  must  be  done  fairly  and  without  malice  or 
view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of  the 
public.  That  if  so  done,  however  severe  the  censure,  the 
justice  of  it  screens  the  editor  from  legal  animadversion ; 
but  if  it  can  be   proved   that  the   comment  is   unjust,  is 
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malevolent,  or  exceeding  the  bounds  of  fair  opinion,  that 
such  is  a  libel,  and  therefore  actionable.  The  verdict  in 
this  case  is  not  reported.  Lord  Kenyon's  language  is  open 
to  the  objection  made  by  the  reporter  in  Paris  v.  Levy,' 
that  it  is  difficult  to  see  what  other  object  an  editor  can 
have  in  writing  strictures  upon  a  public  entertainment,  if  it 
be  not  to  "prejudice  the  proprietor  in  the  eyes  of  the 
public ''  by  inducing  them  to  abstain  from  patronizing  his 
exhibition. 

An  architect  was  the  complainant  in  the  King's  Bench 
in  1827.'  I'he  alleged  libel  pretended  to  give  an  account 
of  the  principles  of  a  new  order  of  architecture,  styled  the 
Baeotian,  which  it  is  said  had  been  invented  by  the  plaintiff, 
and  whom  it  called  the  Baeotian  professor;  it  set  out  a 
number  of  absurd  principles  as  the  rules  of  the  new  order, 
from  buildings  in  which  the  new  order  had  been  employed, 
and  which  it  illustrated  by  examples  —  all  of  them  being 
worics  of  the  plaintiff.  Lord  Tenterden,  C.  J.,  in  summing 
up,  used  language  similar  to  that  which  he  employed,  a  year 
later,  in  Macleod  v.  Wakely.  The  publication,  he  told  the 
jury,  professed  to  be  a  criticism  on  the  architectural  works 
of  the  plaintiff.  Such  works,  like  literary  productions,  any 
man  had  a  right  to  give  his  opinion  on;  and  though  his 
taste  might  be  at  fault,  and  his  opinion  might  be  unjust  to 
the  artist's  merits,  he  was  not  punishable.  An  opinion  ma}- 
be  expressed  through  the  medium  of  ridicule.  Here  the 
censure  was  strong,  but  if  they  thought  it  was  fair  and 
reasonable,  the  defendant  was  entitled  to  a  verdict,  even 
though  it  was  not  correct.  But  if  they  considered  it  unfair 
and  intemperate,  and  written  with  the  intention  and  for  the 
purpose  of  injuring  the  plaintiff  in  his  profession,  by  imput- 
ing to  him  that  he  acted  on  absurd  principles  of  art,  then 
he  ought  to  recover.    The  jury  found  for  the  defendant. 

In  the  King's  Bench  in  1828,3  Lord  Tenterden,  C.  J.,  in 
giving  to  the  jury  a  case  in  which  a  medlbal  man,  the 
editor  of  a  periodical  work  called  the  London  Medical  and 

'  9  C  B.  (N.  s.)  3S8.  ■  Soanc  v.  Knight,  Moo.  &  M.  74. 
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Physical  Journal,  h^d  sued  for  a  libel  on  him  in  the  Lancet, 
said :  — 

"  It  has  been  stated  on  the  part  of  the  defendant  that  the 
matter  contained  in  this  publication  relates  to  the  plaintiff 
only  as  an  author ;  but  still  there  is  no  doubt  that  a  man 
who  is  an  author  has  a  right  to  have  his  character  protected, 
just  the  same  as  if  he  acted  in  any  other  capacity.  How* 
ever,  notwithstanding  that,  whatever  is  fair  and  can  be  rea- 
sonably said  of  the  works  of  authors  or  of  themselves  as 
connected  with  their  works  is  not  actionable  unless  it  appear 
that,  under  the  pretext  of  criticising  the  works,  the  defend- 
ant takes  an  opportunity  of  attacking  the  character  of  the 
author,  and  then  it  will  be  a  libel.  That  there  is  in  this  pub- 
lication a  great  deal  of  ridicule  must  be  admitted  by  every- 
one, and  I  think  that  there  appears  also  to  be  some  rancor; 
still,  if  you  think  that  what  is  said  here  was  fairly  called  for 
by  what  the  plaintiff  had  done  as  the  editor  of  another  pub- 
lication, the  defendant  is  entitled  to  a  verdict,  but  if  you 
should  think  the  remarks  were  not  fairly  called  for,  you  will 
find  for  the  plaintiff." 

The  nature  oft  the  alleged  libel  does  not  appear  in  the 
report,  but  the  jury  gave  the  plaintiff  £^  damages. 

In  Green  v.  Chapman/  decided  in  the  English  Common 
Pleas  in  1837,  ^^  plaintiff  was  a  horticulturist,  and  had  ex- 
hibited a  number  of  flowers  at  a  public  competition,  where 
he  was  adjudged  a  prize.  Subsequently,  in  the  Horticultural 
Journal,  Florists^  Register  and  Royal  Lady's  Magazine,  there 
was  published  the  following  letter :  **  Sir  :  You  will  recol- 
lect a  mean,  shabby  fellow  named  Green,  making  a  great 
noise  about  a  fifteen-shilling  prize,  and  using  gross  language 
because  he  did  not  receive  it  directly.  The  name  of  Green 
is  to  be  rendered  famous,  I  believe,  in  all  sorts  of  dirty 
work.  The  tricks  by  which  he  and  a  few  like  him  used  to 
secure  prizes  seem  to  have  been  broken  in  upon  by  some 
judges  moreHionest  than  usual,  and  Riley,  Dunn,  and  he, 
being  little  kings  of  growers  among  the  Bakers'  Arms'  squad, 
have  formed  a  new  society  in  which  no  one  who  can  show 
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against  them  will  be  allowed  to  compete.  This  is  the  way 
in  which  floriculture  is  to  be  supported  in  the  East.  Socie* 
ties  ought  to  obtain  the  list  of  members  of  this  new  club  of 
amateurs,  and  carefully  exclude  from  their  ranks  the  knaves 
who  promote,  and  the  fools  who  join  such  a  despicable  gang. 
If  Green  be  the  same  man  who  wrote  an  impudent  letter  to 
the  Metropolitan  Society,  he  is  too  worthless  to  notice ;  if 
he  be  not  the  same  man,  all  we  have  to  say  is,  that  it  is  a  pity 
two  such  beggarly  souls  could  not  be  crammed  into  the  same 
carcass.  Dunn  and  Riley  ought  to  have  known  better." 
The  plaintiff  brought  suit  against  the  newspaper,  and  the 
case  went  to  the  full  court  on  a  demurrer  to  pleas.  Here  it 
was  ai^ued  that  the  action  could  not  be  maintained,  as  the 
words  set  out  fell  within  the  description  of  privileged  criti- 
cism. The  argument  was  short,  only  the  defendant's  coun- 
sel being  called  on.  Barstow :  *'  One  who  in  any  manner 
exhibits  himself  publicly  cannot  maintain  an  action  for  any 
fair  criticism  which  his  exhibition  provokes.  Throughout 
the  whole  of  the  alleged  libel  in  the  present  case,  no  attack 
is  made  upon  the  plaintiff's  private  character."  Tindal,  C. 
J. :  "  How  does  the  occasion  justify  such  lauguage  as  this  : 
'  The  name  of  Green  is  to  be  rendered  famous,  I  believe,  in 
all  sorts  of  dirty  work  ? ' "  Barstow :  "  That  was  intended  to 
have  reference  solely  to  the  public  exhibition  of  flowers  by 
the  plaintiff."  Tindal,  C.  J. :  "  Or  this,  '  If  Green  be  the 
same  man  who  wrote  an  impudent  letter  to  the  Metropolitan 
Society,  he  is  too  worthless  to  notice ;  if  he  be  not  the  same 
man,  all  we  have  to  say  is,  that  it  is  a  pity  two  such  beg- 
garly souls  could  not  be  crammed  into  the  same  carcass.' " 
Barstow :  "  The  whole  originated  in  and  has  reference  to  the 
plaintiff  in  the  capacity  of  an  exhibitor  of  flowers  for  prizes. 
The  passages  complained  of  contain  nothing  more  than 
mere  terms  of  reproach  as  applicable  to  the  plaintiff  as  an 
exhibitor  of  flowers ;  at  the  most  they  merely  ascribe  to  him 
the  absence  of  certain  good  qualities,  not  the  possession  of 
bad  ones.  A  party  who  makes  any  kind  of  exhibition 
thereby  invites  criticism,  and  if  it  be  not  always  couched  in 
the  language   of   compliment,  he  cannot  complain."     Per 
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curiam :  "  The  publication  is  clearly  libellous,  and  is  not 
within  the  protection  of  the  rule  as  to  matters  written  with 
a  view  to  fair  criticism."  And  the  plaintiff  had  judgment. 
In  Eastwood  v.  Holmes/  the  alleged  libel  was  contained 
in  the  course  of  a  report  of  the  proceedings  of  the  British 
Archaeological  Association  at  one  of  its  ordinary  meetings. 
The  offensive  words  were  these:  "The  remainder  of  the 
evening  was  occupied  in  the  discussion  of  an  account  drawn 
up  by  Mr.  C,  on  the  recent  forgeries  in  lead.  There  are 
figures  reported  to  have  been  obtained  from  the  Thames, 
and  called  'pilgrims'  signs.'  They  are  being  offered,  not 
only  in  London,  but  throughout  the  country,  and  antiquaries 
should  be  on  their  guard  in  the  purchase  of  them.  Mr.  C. 
had  inspected  eight  hundred  of  them,  but  the  aggregate  is 
said  to  be  not  less  than  two  thousand. '  The  whole  are 
proved  to  be  of  receht  fabrication.  They  appear  to  have 
been  made  in  chalk  molds.  They  have  been  steeped  in  a 
strong  acid  and  smeared  over  with  Thames  mud.  It  is  to 
be  lamented  that  there  are  no  legal  means  of  punishing  a 
gross  attempt  at  deception  and  extortion."  The  plaintiff 
was  a  dealer  in  antiquities  who  had  purchased,  in  the  way 
of  his  business,  a  number  of  "v^lgrims*  signs."  At  the 
close  of  his  case,  Willis,  J.,  ruled  that  the  action  could  not 
be  maintained,  —  first,  because  the  publication  was  protected 
by  the  privilege  of  fair  discussion  on  matters  of  public 
interest,  it  not  being  malicious;  and,  second,  becaifee  it 
reflected  only  on  a  class  of  persons  dealing  in  particular 
goods,  and  not  on  the  plaintiff.  "  If  a  man  wrote  that  all 
lawyers  were  thieves,"  said  the  learned  judge,  "  no  particular 
lawyer  could  sue  him,  unless  there  is  something  to  point  to 
the  particular  individual,  which  there  is  not  here.  There  is 
nothing  to  show  that  the  article  was  inserted  with  any 
special  reference  to  the  plaintiff."  Gott  v,  Fulsifer,"  decided 
in  Massachusetts  in  1877,  was  another  case  of  this  kind. 
The  plaintiff  was  the  owner  of  the  "  Cardiff  Giant,"  which 
may  be  remembered  by  some  as  being  a  colossal  stone 
figure   resembling  the   statue   of  a   man,  and   which   was 
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exhibited  to  the  public  as  the  petrified  body  of  a  being 
of  a  past  age.  Exhibiting  it  to  the  curious  at  so  much  a 
head  had  long  been  a  source  of  profit  to  the  owner,  and  he 
was  about  to  dispose  of  it  to  one  Palmer,  who  had  agreed 
to  pay  him  the  sum  of  ^130,000  for  it,  when  an  article  in  the 
Boston  Sunday  Herald,  charging  that  the  "giant"  was  a 
fraud  and  humbug,  caused  Palmer  to  draw  out  of  the  con- 
tract The  plaintiff  brought  an  action  for  libel  and  the 
damages  resulting  to  him  therefrom,  and  on  the  trial  asked 
the  judge  to  instruct  the  jury  that,  "  if  the  defendants  pub- 
lished said  article  heedlessly  and  carelessly,  without  due 
regard  to  the  rights  of  the  owner  of  the  Cardiff  Giant,  they 
are  liable  to  the  plaintiff  for  all  damages  thereby  caused 
him."  The  judge  declined  to  so  instruct ;  and  charged  the 
jury  that  if  they  believed  that  the  publication  was  honestly 
made  by  the  defendant,  believing  it  to  be  true,  that  would 
be  a  good  defence  to  the  action,  unless  express  malice  or 
malice  in  fact  was  proved.  No  definition  of  malice  was 
given.  The  jury  found  for  the  defendant;  but  on  appeal  to 
the  Supreme  Court,  it  was  held  that  the  judge  should  have 
instructed  the  jury  more  fully  as  to  malice,  and  a  new  trial 
was  granted.  But  Gray,  C.  J.,  who  delivered  the  opinion 
of  the  court,  laid  it  down  that  '^  the  editor  of  a  newspaper 
has  the  right  if  not  the  duty  of  publishing,  for  the  informa* 
tion  of  the  public,  fair  and  reasonable  comments,  however 
severe  in  terms,  upon  anything  which  is  made  by  its  owner 
a  subject  of  public  exhibition,  as  upon  any  other  matter 
of  public  interest,  and  such  a  publication  falls  within  the 
class  of  privileged  communications  for  which  no  action  can 
be  maintained  without  proof  of  actual  malice." 

Where  an  article  is  charged  to  be  libellous,  all  of  it  is  to 
be  looked  at,  and  the  proper  inquiry  is,  whether  as  a  whole 
it  is  fair  or  malicious ;  and  not  whether  any  particular  impu- 
tation is  untrue.  Thus,  in  Strauss  v,  Francis,'  where  Mr. 
Hepworth  Dixon  in  the  AthetuBum  had,  in  the  course  of  a 
review  of  a  novel  called  "  The  Old  Ledger,"  criticised  "  its 
display  of  bad  Latin,  bad  French,  bad  German,  and  bad 

»  4  Fost.  &  Fin.  1 107  (1866). 
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English,"  and,  in  an  action  for  libel,  the  author  called  wit- 
nesses to  show  that  there  was  no  bad  French  or  bad  German 
in  the  book,  and  contended  that  in  respect  of  the  charge  of 
bad  French  and  bad  German,  he  was  entitled  to  a  verdict. 
Cockburn,  C.  J.,  said  :  "  No.  The  question  is  as  to  the  arti- 
cle as  a  whole.  It  is  not  because  (even  supposing  it  to  be 
so)  the  critic  was  mistaken  in  saying  the  plaintiff's  German 
was  bad,  that  therefore  you  are  to  have  a  verdict.  The  ver- 
dict must  be  upon  the  article  as  a  whole,  and  whether  as  a 
whole  it  is  to  be  deemed  malicious  and  libellous." 

If  the  criticism  is  honestly  made,  it  is  not  libellous  be- 
cause the  terms  of  censure  are  strong.  This  is  laid  down  in 
Thompson  v.  Shackell,*  where  the  plaintiff  had  painted  a 
portrait  of  King  George  IV.,  and  the  defendant,  in  the  John 
Bull  newspaper,  characterized  it  as  a  ''  daub."  The  artist 
was  unable  to  obtain  satisfaction  in  the  courts. 

It  is  important  to  distinguish  between  matters  of  fact  and 
matters  of  opinion.  The  critic  of  a  book,  as  we  have  seen, 
may  print  an  unfavorable  opinion  of  a  book ;  and  this  opin- 
ion may  be  both  unjust  and  untrue.  Nevertheless  he  is  not 
responsible  for  that  opinion.  But  as  to  matters  of  fact,  it 
is  otherwise.  If  he  state  a  fact  contrary  to  the  truth,  he  is 
responsible,  not  for  his  criticisms,  but  for  the  false  basis  he 
has  assumed.  This  rule  is  well  illustrated  in  Fry  v.  Ben- 
nett.^ The  plaintiff,  the  manager  of  an  Italian  opera  com- 
pany, sued  the  proprietor  of  the  New  York  Herald  for  a 
series  of  libellous  publications,  in  relation  to  him,  in  his 
management  of  the  performances  of  the  company,  and  in  his 
treatment  of  his  artists  and  employees.  The  defence  was 
that  the  publications  were  privileged  in  that  they  were  not 
beyond  the  bounds  of  legitimate  criticism.  Oakley,  C.  J., 
in  instructing  the  jury,  pointed  out  the  distinction  which 
the  law  drew  between  the  two  charges.  Said  he :  "  These 
alleged  libels  may  be  divided  into  these  two  classes :  those 
which  relate  to  the  management,  by  Mr.  Fry,  of  the  opera 
generally,  and  those  which  charge  him  with  harsh  and  unjus- 

'  Moo.  &  M.  187  (1828). 
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tifiable  conduct  in  relation  to  various  individuals  whom  he 
had  employed,  especially  the  female  portion  of  them.     Two 
defences  are  interposed.     The  first  is  that,  all  these  publica- 
tions are  of  that  class  which  the  laws  privilege, — that  is,  pub- 
lications which  Mr.  Bennett  had  a  right  to  make,  —  and  that 
he  is  not  responsible,  although  they  may  have  been  founded 
in  entire  error ;  that  they  relate  to  the  management  of  the 
opera,  a  public  amusement  introduced  by  Mr.  Fry,  in  which 
the  public  had  an  interest,  and  that,  therefore,  any  man,  the 
editor  of  a  newspaper  or  otherwise,  might  speak  of  it  by 
way  of  just  criticism,  and  that  the  public  have  an  interest 
that  there   should   be   a    free    and    unrestricted   criticism 
exercised  in   cases  of  this  kind.     Various  instances  were 
referred  to  by  the  counsel   on   both  sides   as   illustrating 
this  rule  of  law.      For  instance,  the  works  of  an  author. 
The  public  have  an  interest  in  the  publication  of  books  and 
all  literary  productions ;  and  in  order  that  the  public  interest 
should  be  guarded,  and  that  no  false  impression  should  be 
made  upon  the  public  mind,  the  public  have  an  interest  that 
these  publications  should  be  open  to  free  remark.     It  is  well 
settled  with  respect  to  a  book  which  a  man  may  choose  to 
write  and  publish :  honest  criticism  may  be  made  upon  it 
with  respect  to   its   dangerous  qualities,  its  destitution  of 
merit,  or  anything  else  which  the  party  chooses.     These 
things  the  public  have  an  interest  in,  in  order  that  pub- 
lications inoculating  incorrect  principles  may  be  exposed, 
and  that  no  evil  should  result  from  them.    The  counsel 
for  the   defence  contends  that  this  privilege  extends,  not 
only  to  the  work  itself,  but  to  the  personal   character  of 
the  author.     That  was  contended  upon   the  former  occa- 
sion.    My  own  impression  for  the  present  is,  that  the  posi- 
tion assumed  by  the  counsel  for  the  plaintiff  in  this  matter 
is  a  sound  and  true  one,  and  that  this  privilege  is  to  be 
confined  to  the  discussion  of  subjects  only  in  which  the 
public  have  an  interest.     Thus,  a  book  may  be  examined 
and  criticised,  but  anything  bearing  upon  the  personal  char- 
acter of  the  author,  anything  that  touches  him  personally, 
does  not  fall  within  the  rule,     I  cannot  see  myself  how  it 
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will  be  necessary  or  useful  that  the  person  of  an  author 
should  be  held  up  in  a  ridiculous  light,  or  his  personal 
character  attacked,  or  his  motives  impugned.  It  is  not 
difficult  to  draw  the  line  of  distinction,  and  it  seems  to  me 
that  it  is  a  line  dictated  by  good  sense  and  fair  dealing.  In 
one  word,  in  any  statements  of  matters  of  fact  in  relation 
to  this  principle,  as  well  as  every  other,  the  party  is  respon- 
sible for  the  truth  of  what  he  states,  but  is  not  responsible 
for  his  opinion  and  judgment.  That  arises  from  the  fact 
that  not  only  is  it  important  to  the  public  that  this  opinion 
should  be  free,  but  it  is  impossible  to  test  it  by  any  rule. 
The  critic  may  have  an  honest  opinion  of  a  book  which  is 
unfavorable  and  may  not  be  accurate,  but  he  is  not  respon* 
sible  for  that  opinion.  Not  so  with  respect  to  matters 
of  fact.  If  the  critic  of  a  book  states  a  fact  contrary  to 
the  truth,  he  is  responsible,  not  for  the  criticisms  which  he 
makes,  but  for  the  false  basis  which  he  has  assumed.  In 
respect  to  the  case  before  us,  all  the  parts  of  these  libels 
which  reflect  on  Mr.  Fry's  want  of  judgment  and  skill, 
either  in  the  selection  of  operas  or  the  choice  of  incom- 
petent performers,  everything  of  that  kind  is  open  to  criti- 
cism, and  Mr.  Bennett  is  not  responsible  if  these  opinions 
be  not  correct ;  but  all  those  parts  of  the  libel  which  charge 
Mr.  Fry  with  unjust,  tyrannical,  and  oppressive  conduct  in 
reference  to  his  dealings  with  his  artists,  do  not  come  within 
the  rule."  So,  to  impute  to  an  author  that  he  had  written 
a  certain  book,  and  to  attack  him  for  it,  when  in  fact  he 
was  not  the  author  of  the  book,  would  obviously  not  be 
privileged.* 

Sometimes  the  author,  stung  by  the  attacks  of  the  critics, 
instead  of  seeking  his  remedy  in  the  courts,  takes  the  law 
into  his  own  hands.  This  method  is  always  illegal,  often 
unsatisfactory,  and  generally  expensive.  It  was  pursued  in 
England  in  at  least  one  reported  case.'  The  Hon.  Grantley 
Berkeley  had  published  an  historical  novel  called  "  Berkeley 
Castle,"  on  which,  in  a  subsequent  number  of  Frazer's  Mag- 

*  Sec  Tabart  r.  Tipper,  i  Camp.  N.  P.  350. 
■  Frazer  v,  Berkeley,  7  Car.  &  P.  621  (1836). 
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asine,  there  appeared  what  purported  to  be  a  critique,  but 
which,  in  the  opinion  of  the  author,  was  a  gross  libel  on 
himself  and  his  family.  The  Hon.  Grantley  Berkeley  read 
it,  and  three  days  after  repaired  to  Frazer's  place  of  busi- 
ness ;  finding  him  there,  he  assaulted  him  with  a  whip,  two 
of  his  friends  who  accompanied  him  keeping  the  bystanders 
away.  Frazer  sued  him  for  the  assault,  and  he  then  brought 
an  action  against  Frazer  for  the  libel.  Lord  Abinger,  in 
summing  up  the  first  case  to  the  jury,  said :  ''The  plaintiff's 
counsel  has  put  this  matter  as  a  sort  of  debtor  and  creditor 
account — that  Mr.  Frazer  libelled  Mr.  Berkeley,  and  Mr. 
Berkeley  beat  him ;  and  that,  on  Mr.  Frazer  bringing  his 
action  for  the  assault,  Mr.  Berkeley  brought  his  action  for  the 
libel.  But  if  you  allow  for  the  libel  in  diminution  of  dam- 
ages, Mr.  Berkeley  will  still  be  entitled  to  recover  damages 
for  it  in  the  cross-action ;  and  as  he  has  chosen  his  remedy 
for  the  libel  for  his  action  for  damages,  I  think  that  he 
cannot  fairly  be  allowed  to  take  much  advantage  of  it  in 
mitigation  of  damages  in  the  present  action.  1  really  think 
that  this  assault  was  carried  to  a  very  inconsiderate  length, 
and  if  an  author  is  to  go  and  give  a  beating  to  a  publisher 
who  has  offended  him,  two  or  three  blows  with  a  horsewhip 
ought  to  be  quite  enough  to  satisfy  his  irritated  feelings/' 
Mr.  Frazer  recovered  £iQO  damages,  which  is  probably  a 
good  deal  more  than  Mr.  Berkeley  obtained  in  his  action, 
as  it  is  not  reported  in  the  books. 

These,  then,  are  the  limits  and  extent  of  privileged  literary 
criticism:  i.  It  is  protected,  however  severe,  provided  it  is 
directed  against  the  work.  In  other  words,  the  book  or 
artistic  production  cannot  be  plaintiff.  2.  But  the  private 
character  of  the  author  is  not  public  property ;  and  the  critic 
must  not  make  his  assault  on  the  work  a  pretext  for  a  per- 
sonal attack.  3.  Neither  is  the  author  himself,  nor  his  private 
character,  open  to  ridicule.  According  to  the  language  of 
Lord  EUenborough  in  Carr  v.  Hood,  any  amount  of  ridicule 
of  the  author  of  a  performance,  artistic  or  literary,  is  privi- 
leged as  criticism,  provided  there  be  no  attack  on  the  private 
or  personal  character  of  the  artist  or  author.  "  One  writer^ 
VOL.  vni.  HO.  2.  13 
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in  exposing  the  follies  and  errors  of  another,  may  make  use 
of  ridicule,  however  poignant.  Ridicule  is  often  the  fittest 
weapon  that  can  be  employed  for  such  a  purpose.  If  the 
reputation  or  pecuniary  interest  of  the  person  ridiculed 
suffer,  it  is  damnum  absque  injuria.^'  But  later  cases  do  not 
g[o  this  leng^,  as  we  have  seen  in  the  opinions  of  Chief  Jus- 
tice Tenterden  in  Soane  v.  Knight,  of  Chief  Justice  Cock- 
burn  in  Strauss  v.  Francis,  and  of  Cowan  and  Clark,  JJ.,  in 
the  only  American  cases  of  consequence  on  this  topic.  In 
1828,  also,  (thief  Justice  Best  followed  the  doctrine  of  Lord 
EUenborough  in  Carr  v.  Hood,  except  that  he  thought  that 
no  personal  ridicule  of  the  author  was  justifiable.'  4.  In 
matters  of  opinion,  the  critic,  though  mistaken,  is  not  legally 
responsible,  for  he  is  not  bound  to  be  infallible.  5.  In  mat- 
ters of  fact  it  is  different  ;•  he  is  liable  for  making  a  false 
charge,  as  in  other  cases  of  libel  where  privilege  cannot  be 

pleaded. 

John  D.  Lawson. 

St.  Louis,  Mo. 

'  Thompson  v,  Shackell,  Moo.  &  M.  187. 
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Reports  of  Cases  DEaDSD  in  the  Circuit  and  District  Courts  of  the 
United  States,  for  the  Ninth  Circuit.  Reported  by  L.  S.  B.  Saw- 
yer.   Vol.  VI.     San  Francisco :  A.  L.  Bancroft  &  Co.     i88a.    pp.  701. 

This  Yolume  collects  and  preserves  a  goodly  Dumber  of  cases 
specially  valuable  to  the  profession  upon  the  Pacific  slope,  and  has, 
therefore,  a  good  excuse  for  existence. 

The  deecisions  cover  many  unusual  questions  incident  to  mining 
and  settlements  in  new  countries,  as  well  as  questions  of  admiralty 
and  treaty  obligation ;  but  they  lack  interest  to  the  practitioner  out- 
side of  the  Ninth  Circuit.  Indeed,  since  the  establishment  of  the 
Federal  Reporter,  and  its  admirable  execution  of  the  work  therein 
undertaken,  candor  constrains  us  to  say  that  the  reason  for  con- 
tinuing local  reports  of  this  class  has  passed  away.  That  periodical 
includes  everything  of  value  in  the  later  Federal  Reports,  and  gives 
them  to  the  profession  at  a  date  far  earlier  than  in  these,  which 
must  be  necessarily  deferred  till  cases  to  fill  a  volume  have  accu- 
mulated. 

Some  of  the  cases  here  reported  concerned  the  conflict  between 
treaty  obligations  and  local  legislation,  and  specially  that  against  the 
Chinese.  In  these  the  Federal  judges  have  spoken  with  no  uncer- 
tain sound,  recognizing  always  and  everywhere  the  paramount 
authority  of  treaty  obligations^  at  times  when  to  do  so  must  have 
been  in  the  face  of  a  fierce  hostile  local  sentiment.  It  shows  the 
value  of  judges  whose  tenure  is  during  good  behavior,  and  not 
during  popular  favor.  It  was  often  necessary  to  declare  void  con- 
stitutions and  statutes  in  conflict  with  treaties,  at  times  when  the 
populace  was  almost  frenzied  with  passion ;  and  it  called  for  no 
little  nerve,  we  are  sure,  to  do  so.  But,  in  the  calm  light  of  to- 
day, one  smiles  to  read  a  head-note  that  an  ''  unconstitutional 
statute  is  void.''  Generally,  the  reporter  has  given  us  accurately 
the  gist  of  the  cases,  but  not  always  with  desirable  brevity. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  op 
Missouri.  By  Thomas  K.  Skinker,  State  Reporter.  Vol.  LXXIII. 
Kansas  City:  Ramsey,  Millett  &  Hudson.     1881.     pp.  792. 

This  date  is  noticeable  because,  usually,  books  claim  a  later 
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date  than  that  to  which  they  are  entitled.     This  one  was  copy- 
righted in  1882,  but  did  not  reach  the  public  very  early. 

Mechanically,  it  is  creditable  ;  in  other  respects  it  is  not  unlike 
its  immediate  predecessors,  both  in  matter  and  mode  of  presenta- 
tion. 

The  volume  contains  some  cases  from  the  October  term,  1880, 
and  more  of  those  decided  at  the  April  term,  1881.  The  court  is 
sadly  in  arrears  with  its  docket ;  the  reporter,  too,  is  slow  in  his 
work,  or  else  the  publishers  are  with  theirs.  The  head-notes 
lack  the  clearness  and  conciseness  of  which  the  reporter  is  quite 
capable.  Of  the  one  hundred  and  thirty-nine  cases  reported,  seven 
were  original.  Of  the  others,  seventy-two  were  reversed,  and  only 
sixty  were  affirmed. 

Of  these  cases,  seventeen  were  from  the  St.  Louis  Court  of  Ap- 
peals, —  an  intermediate  appellate  court  of  much  merit,  —  but 
seven  of  its  judgments  were  reversed  and  ten  affirmed. 

It  seems  that  Missouri  suitors  may,  reasonably,  act  on  the  idea 
that  an  adverse  decision  below  by  a  nisi  prius  court,  is  presum- 
ably erroneous.  At  least  the  chances  of  a  reversal  on  appeal  are 
plainly  in  favor  of  that  conclusion. 

Of  the  opinions  in  this  volume.  Judge  Ray  wrote  nine  (9)  ;  he 
is  reported  absent  in  one  instance.  There  is  nothing  even  in  these 
nine  opinions  which  accounts  for  their  paucity.  Judge  Norton 
wrote  thirty-four  opinions  in  the  same  time,  all  of  high  character 
in  reasoning  and  style ;  and  the  other  judges  furnished  substan- 
tially as  many.  Those  of  the  chief  justice  (Sherwood)  continue 
to  be  noticeable  for  their  Roman  notation,  and  their  style,  re- 
sembling that  of  Rufus  Choate  in  the  use  of  strong  and  strange 
words  with  unusual  meanings.  In  Massey  v.  Young  (p.  273),  we 
find  this:  "  Fraud  is  rarely  ever  susceptible  of  positive  proof,  for 
the  obvious  reason  that  it  does  not  cry  aloud  in  the  streets,  nor 
proclaim  its  iniquitous  purposes  from  the  house-tops.  Its  vermicu- 
lations  [the  italics  are  his  own]  are  chiefly  traceable  (?)  by  *  cov- 
ered tracks  and  studious  concealments.'**  This  word  z^^r/w/Vi/Ai- 
tion,  in  "  pure  English  undefiled,"  has  no  legitimate  meaning  when 
applied  to  fraud,  and  its  nearest  definition  is  ^^peristaltic  motion  V^ 
We  are  all  "worms  of  the  earth,'*  humble  and  insignificant;  but 
the  worm,  even  in  his  vermicu lations,  is  a  new  type  of  active  and 
crafty  fraud. 

Elsewhere  the  chief  justice  refers  to  a  "caudal  point'*  in  an 
attorney's  brief. 
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Several  of  the  judges^  however,  have  a  pure,  clear,  and  forcible 
style. 

In  Buesching  v,  St.  Louis  Gas-Light  Company,  a  man  entirely 
familiar  with  the  locality  as  it  had  existed  for  twenty  years,  was  one 
morning  found  dead,  with  his  neck  broken,  lying  at  the  foot  of  a 
flight  of  steps  leading  to  a  basement,  the  whole  situated  on  private 
property.  The  staircase  was  guarded  at  one  end,  and  on  the  side 
next  the  lighted  street.  The  other  end  was  open  for  use.  One 
could  enter  there  by  turning  from  and  leaving  the  sidewalk,  which 
was  muddy  and  slippery  when,  in  the  previous  evening,  the  man 
was  last  seen  alive. 

On  this  showing,  the  Court  of  Appeals  held  that  the  owner  of 
the  property  was  not  liable.  The  Supreme  Court  ruled  that  the 
facts  warranted  a  finding  that  the  deceased  was  not  guilty  of  con- 
tributory negligence,  and  that  there  was  negligence  on  the  part  of 
the  owner. 

If  that  be  the  law,  eternal  vigilance  will  hardly  be  the  price  of 
freedom  from  damage  suits. 

Most  of  the  opinions  have  the  merit  of  brevity. 

Federal  Practice  :  Consisting  of  the  Statutes  of  the  Unfted  States 
Relating  to  the  Organization,  Jurisdiction,  Practice,  and  Proced- 
ure OF  THE  Federal  Courts,  and  the  Rules  of  said  Courts,  wtth 

FULL  notes  of  THE  DECISIONS   RELATING  THERETO.      By  Wm.  E.  MiLLER 

and  George  W.  Field.    Des  Moines :  Mills  &  Co.    pp.  716. 

This  awkward  title  indicates  a  large  book,  made  up  by  reprinting 
from  the  Revised  Statutes  of  the  United  States  the  sections  relat- 
ing to  practice  in  the  United  States  courts,  their  rules,  and  the  like. 
The  lawyer  who  needs  such  a  book  will  certainly  possess  the  Re- 
vised Statutes  themselves,  and  in  the  index  and  notes  thereto  he 
can  certainly  find  the  most  of  that  which  the  book  before  us  gives, 
and  with  equal  facility.  Equipped  with  the  Revised  Statutes,  and 
Judge  Richardson's  late  admirable  Supplement  thereto,  the  Fed- 
eral practitioner  will  be  better  off  than  if  provided  only  with  this 
book.  The  rules  are,  of  course,  useful,  but  any  book  made  up  of 
statutes  and  rules  of  court,  and  lists  of  the  incumbents  of  Federal 
offices,  must  necessarily  be  ephemeral ;  yet  the  most  ephemeral 
parts  of  this  one  constitute  its  chief  value. 

The  Reporters  Arranged  and  Characterized,  wrrn  Incidental  Re- 
marks. By  John  William  Wallace.  Fourth  Edition,  Revised  and  En- 
larged. Pablished  under  the  superintendence  of  Franklin  Fiske  Heard. 
Boston:  Soule  &  Bugbee.     1882. 

We  are  glad  of  this  revised  reprint  of  a  valuable  work ;  for, 
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often,  in  careful  preparation,  the  lawyer  and  judge  find  it  desirable 
to  know,  without  the  delay  of  personal  study,  the  merit  and  trust- 
worthiness of  the  reports  cited.  This  is  peculiarly  true  of  the 
earlier  reports  in  England  ;  for  of  late,  written  opinions  and  steno- 
graphic reporting  give  us  verbatim  all  the  utterances  of  the  judge, 
and  leave  to  the  reporter  the  difficult  duty  of  presenting,  in  clear 
and  concise  form,  only  the  questions  necessarily  decided,  and  of 
carefully  excluding  from  his  head-notes  the  gratuitous  essays  with 
which  too  many  judges  overload  their  decisions.  The  reporter 
must  know  when  to  stop,  even  if  the  judge  does  not. 

This  book  does  no  more  than  catalogue  the  later  reporters,  but 
in  this  lies  no  small  part  of  its  value. 
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We  welcome  to  our  exchange  list  the  Journal  of  Banking  Law,  a  quar- 
terij  magazine  begun  with  this  year  at  New  York,  and  published  by  Francis 
E.  Fitch.  Geoi^e  H.  Stever  is  the  editor.  It  is  not  intended  for  the  profes- 
sion, bat  for  the  financial  public.  It  promises  to  report,  for  bankers  and 
financiers,  matters  of  banking  law  at  first  hand ;  and,  in  the  interest  of  the 
profession,  we  welcome  it.  Laymen  who  attempt  to  be  their  own  lawyers 
always  cnltiTate  fields  fertile  with  litigation.  It  will  not  be  otherwise  in  this 
instance. 

With  some  interest  we  have  looked  over  a  little  book,  A  Manual  of  the 
Law  of  Corporations,  by  Charles  T.  Boone,  and  published  by  Sumner, 
Whitney  &  Co.,  San  Francisco.  The  author  has  attempted,  with  no  incon- 
siderable success,  to  compress  into  the  form  of  a  pocket  manual  this  important 
branch  of  the  law,  and  it  is  worthy  the  attention  of  the  profession,  especially 
OQtside  of  large  cities  and  away  from  good  libraries. 

A  TEXT-BOOK  of  value  to  the  student  is  Smith's  Elements  of  the  Laws, 
of  which  a  new  edition  is  just  published  by  J.  B.  Lippincott  &  Co.,  Phila- 
delphia. Its  utility  lies  in  the  schools  and  among  law  students,  but  mature 
lawyers  often  find  benefit  in  looking  over  the  whole  field  of  the  law,  parts 
only  of  which  they  may  have  assiduously  cultivated  for  years. 

A  GOOD  book  for  a  summer  afternoon  is  "  Impostors  and  Adventurers,"  con- 
sisting of  noted  French  trials,  by  Horace  W.  Fuller,  of  the  Suffolk  Bar,  and 
jost  published  at  Boston  by  Soule  &  Bugbee.  Some  of  the  most  dramatic 
tnd  sensational  of  French  frauds  and  trials  are  here  presented  in  an  attractive 
foruL 

Sheldon  on  Subrogation  is  a  new  law  book  published  by  the  same  firm, 
wfaidi  treats  of  an  important  topic.  Relying  on  the  opinion  of  a  learned 
Uiwyer  who  has  examined  it,  we  feel  safe  in  saying  that  the  book  possesses 
mnch  merit. 

Messrs.  T.  &  J.  W.  Johnson  &  Co.,  of  Philadelphia,  have  just  published 
"Students'  Guides"  to  Williams  on  the  Law  of  Real  Property,  and  on  Per- 
sonal Property,  and  to  Smith  on  Contracts.  There  are  questions  and  answers 
OD  the  subjects  named,  and  intended  for  the  use  of  students.  If  used  as  mere 
adjuncts  to  fiuthful  study  of  the  extended  works,  they  will  be  valuable ;  other- 
wise they  are  mere  aids  to  "cramming  "  for  examinations. 

The  decision  of  the  United  States  Supreme  Court  in  Miller  v.  The  Bridge, 
poit  Brasi  Company  has  wrought  such  a  change  in  the  law  relating  to  the 
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that  H.  Howion,  Sr.,  hu  fell  impelled  to  write  quite  in 
the  nature  of  commeati  tb«re<n,  developing  the  practiul 

sion,  tad  iti  wuning  to  ioventori.     It  is  published  by  T. 

:  Co.,  Philtdelphia. 

»  (he  thirtf-foorth  volume  of  American  Dediioni  is  laid 
the  publiiheri,  A.  L.  Bancroft  &  Co.,  of  San  Francisco. 

le  detigD  Aod  execntion  of  this  series  of  reports  remains  as 


if  Volume  Four,  Morriton'a  Transcript,  gives  us  in  excellent 
the  Supreme  Court  of  the  United  State*  down  to  the  24th 
IS  gives  ui  the  uttenocei  of  that  tribunkl  down  very  close 
,  and  merits  commendation. 

considerable  space  in  the  present  and  last  number  of  the 
losed  reorganization  of  the  Supreme  Court,  because  no  topic 
ns  and  dcmandi  the  attention  of  the  profession  at  large. 
n>  there,  and  the  bar  should  demand  of  Congressmea  per- 
lil  (hat  relief  ii  secured.  Beyond  reasonable  question,  the 
only  eEGcient  remedy  for  existing  evils  which  grow  worse 

VSRS.  —  In  United  States  v.  Brenton,  lately  tried  in  the 
rt  at  Cincinnati,  Judge  Baxter,  in  hi)  charge,  among  other 
II,  another  position  is  assumed,  that  this  defendant  con- 
counsel  advised  him  that  the  law  wat  different  from  what 
'ou  that  it  is.  Well,  gentlemen,  the  legal  fraternity,  to  which 
r  forty-one  years,  contains  a  good  many  sensible  and  good, 
IE  a  great  many  men  competent  to  advise,  and  honest  enough 
isel;  but  then  it  contains  a  great  many  more  charlatans, 
honest  or  dishonest,  as  the  case  may  be,  and  I  think  I  may 
tions  in  courts  for  forty-one  years  lead  me  to  believe  that  at 
e  litigation  that  we  are  troubled  with  in  the  courts,  arises 
if  counsel.  Nevertheless  the  law,  in  its  tenderness,  in  some 
and  effect  to  the  adidce  of  counsel.  If  A.  has  B.  arrested 
larceny,  and  B.  is  tried  and  acquitted,  and  B.  then  sues  A. 
1  malicious  prosecution,  —  that  is,  for  prosecuting  him  when 
ad  without  sofficient  probable  cause  to  justify  the  prosecn- 
mdant  in  that  civil  suit,  may  show  in  his  defence  that  he 
nt  cause  and  in  good  faith ;  and  in  an  action  of  thai  kind, 
he  made  a  fair  presentation  of  his  case  to  an  attorney  in 
that  counsel  advised  him  that  it  was  sufficient  ground  for 
at  he  thereupon,  acting  in  good  faith  upon  the  advice  of 
the  prosecution,  why,  that  would  be  a  good  defence.  But 
carried  into  the  criminal  law.  We  don't  leem  to  need  It 
m  to  need  defences  of  thai  kind.  They  have  got  plenty 
railable.  But  if  it  became  necessary,  a  man  might  defend 
lit  and  battery,  or  anything  else,  for  I  fancy  that  anyone 
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evilly  inclinedjcould  find  in  Cincinnati,  or  anywhere  else  in  this  broad  country, 
some  man  to  advise  him  to  do  whatever  he  wanted  to  do.  That  is  the  nile 
that  some  counsel  act  upon.  They  generally  find  out  what  a  man  wants  to  be 
advised,  and  then  they  advise  him;  and  he  is  the  man  that  pleases  him." 

[The  private  letter  below  details,  with  graphic  clearness,  a  remarkable  in- 
stance of  the  uncertainty  of  circumstantial  evidence,  so  often  held  more  trust- 
worthy than  direct  evidence  itself:  ]  — 

Kansas  City,  Mo.,  May  16,  18S2. 

Lucien  Eaton,  Esq.,  Editor  Southern  Law  Review,  St.  Louis,  Mo. 

Dear  Sir:  Yours  of  May  15,  1882,  stating  that  the  attorney-general  had 
referred  you  to  me  for  information  concerning  the  trial  of  a  man  charged  with 
train-robbery,  and  in  progress  at  the  time  of  the  killing  of  Jesse  W.  James, 
has  been  received.  The  trial  was  in  progress  at  the  time,  in  Jackson  County, 
Missouri,  at  Independence.  As  requested,  I  give,  briefly,  the  surroundings  of 
the  case,  and  my  reasons  for  entering  a  nolle  prosequi  therein. 

John  Bugler,  the  defendant  on  trial,  was,  with  John  Land,  John  Neatt, 
Creed  Chapman,  and  Henry  Bergh,  under  indictment  for  complicity  in  the 
"Blue  Cut  robbery,"  committed  in  this  county,  September  7,  1881.  Bugler 
was  first  put  to  triaL  I  know  now  that  none  of  these  men  were  guilty,  and 
that  this  robbery  was  committed  by  the  famous  James  gang,  six  in  number. 
After  the  robbery  the  bandits  walked  away,  —  two  towards  Clay  County  and 
four  to  Kansas  City.  Within  twelve  hours,  officers  and  citizens  were  in  the 
neighborhood  of  the  robbery,  and  finding  John  Bugler  and  Creed  Chapman 
with  a  brace  of  huge  revolvers  each,  and  John  Land  with  a  rifle,  the  cartridges 
to  which  corresponded,  in  a  most  remarkable  manner,  with  an  empty  shell 
found  at  **  Blue  Cut,**  they  were  arrested.  This  was  the  second  robbery  within 
three  months ;  public  indignation  was  at  fever  heat ;  and,  it  appearing  shortly 
afterwards,  in  an  investigation  by  the  grand  jury,  that  some  of  these  defendants 
had  talked  about  robbing  trains,  had  been  seen  inspecting  express  cars,  and 
had  been  caught  frequently  prowling  through  the  woods  and  practising  at  pistol- 
shooting,  —  in  short,  as  I  am  since  informed,  were  actually  organizing  to  rob  a 
train, — they  were  indicted.  Lawyers  accustomed  to  the  usual  trials  for 
murder,  burglary,  arson,  and  the  like,  know  little  of  the  deep  mystery  sur- 
rounding a  prosecutor  in  the  trial  of  a  train-robber.  *' Eternal  silence  or 
death  *'  was  Jesse  James's  warning  to  his  recruits ;  and,  as  one  of  his  men  has 
told  me,  when  he  even  suspected  a  confederate  or  friend,  "he  shot  him,  to  be 
on  the  safe  side."  Of  course,  I  honestly  believed  these  young  men  were 
guilty,  and  was  keen  to  see  them  convicted.  They  were  in  jail  several  months 
before  the  time  for  trial.  A  few  weeks  before  the  trial,  Jeff  Hite  (Clarence) 
was  captured  in  Kentucky,  brought  to  Missouri,  and  sentenced  to  twenty-five 
years  in  the  penitentiary.  For  the  purpose  of  getting  information  as  to  this 
and  other  robberies,  I  had  a  long  talk  with  him  in  the  penitentiary.  He  con- 
fessed everything,  but  claimed  to  the  last  that  only  the  James  gang  of  six  were 
in  the  robbery.  I  afterwards  had  conversations  with  Dick  Liddil,  who  cor- 
roborated Hite  in  every  particular.     I  then  made  up  my  mind  that  Bugler  et  al. 
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hixl  nothing  to  do  with  it ;  and  ■fter  cDntalting  with  Gov.  Crittenden,  who  had 
rendered  every  asiiitance  he  could  in  theie  and  other  traiD-robber  caiea,  I 
concluded  to  dismiss  theie  cases  when  called.  Just  at  this  time  John  Land 
sent  for  me,  and  made  a  full  confession  as  to  his  complicity  in  the  robbeiy, 
giving  conversations,  locations,  signals,  etc.,  and  implicating  thfc  two  Bngleia, 
Chapman,  Neatt,  one  Deardoff,  and  one  Armstrong,  in  connection  with  ^x  of 
the  original  James  gang,  making  twelve  in  all.  In  a  previous  trial  of  William 
Ryan,  a  known  member  of  the  James  gang,  1  had  received  a  letter  threatening 
mjr  life  and  that  of  associate  counsel,  if  I  did  not  desist  from  the  prosecution, 
signed  "  League  of  13,"  which  letter  a  detective,  then  with  Bugler,  heard  Ryan 
talking  aC  in  jail  before  it  came  to  me,  and  was  known  to  come  from  the 
gang.  This  seemed  to  render  Land's  story  more  plausible  than  Hite's  and 
Liddil's;  but  sitll  I  doubted  it,  and  lold  him  so  when  he  offered  to  plead 
guilty  and  go  to  the  peniteutiary  himself,  and  let  the  others  go.  Partly  for  the 
purpose  of  seeing  how  others  would  regard  bia  testimony,  I  had  him  before 
the  grand  jury  and  every  man  seemed  to  believe  him  implicitly,  although 
informed  by  me  of  the  counter-statements  of  Liddil  and  Hite.  I  then  con- 
cluded it  was  my  duty  to  use  him  as  a  witness  and  go  ahead  with  the  cue, 
making  with  him  the  usual  agreement  as  to  dismissing  his  cases.  A  simple, 
candid-looking  fellow,  he  went  on  the  stand  and  told  his  story,  with  the  seem- 
ing truthfulness  of  an  angel,  the  attorneys  for  the  defence  failing,  in  a  three- 
hours'  examination,  to  make  him  deviate  or  contradict  himself,  so  far  as  I 
could  see,  in  the  smallest  particular.  His  testimony  served  to  carry  absolute 
conviction  to  the  jury;  and  persons  from  the  neighborhood,  who  had  been 
aiding  the  defence,  came  and  offered  me  assistance ;  and  Neatt,  who  had  been 
now  indicted,  was  at  once  brought  into  court  and  surrendered  by  his  bonds- 
men. But,  although  the  rule  as  to  separation  of  witnesses  was  in  force,  whether 
from  reading  the  papers  or  not  I  cannot  say,  I  noticed  he  changed  his  story, 
as  lold  me,  in  two  or  three  instances,  so  that  it  exactly  fitted  in  with  the  testi- 
mony of  the  witnesses  on  the  train  at  the  time  of  the  robbery.  I  was  oow 
myself  about  convinced  be  was  lying.  I  said,  however,  the  victory  was  won, 
and  the  defendant  was  going  to  be  convicted.  I  hope  never  again  to  be  placed 
in  such  a  position.  The  whole  Stale  of  Missouri  was  watching  the  trial  and 
hoping  for  a  conviction.  She  had  been  called  the  "  Robber  Stale,"  until  her 
people  were  eager  (o  wipe  away  the  blot;  and  I  was  congratulated  by  word 
and  letter,  from  near  and  far.  I  consulted  those  older  and  wiser;  but  almoit 
to  a  man  they  said :  Leave  it  to  the  jury ;  they  are  hard  cases,  and  ought  to 
go,  on  general  principles.  Like  most  young  lawyers,  I  love  to  succeed ;  and, 
having  examined  witnesses  by  the  score  before  the  grand  jury,  having  gone 
back  and  forth  to  the  county  jail  and  penitentiary  for  confessions  to  cell-matei 
and  given  three  separate  detectives  the  names,  exploits,  and  relatives  of  the 
James  gang,  and  placed  them  in  cells  with  Bugler,  Chapman,  and  Land,  1 
disliked  to  see  all  my  work  go  for  nothing;  but  I  disliked  even  more  the 
reflection  that  I  had  aided  in  the  conviction  of  innocent  men. 

It  so  happened  that,  just  as  the  defence  were  closing  their  evidence,  news 
came  thai  Jesse  James  had  been  killed  at  St  Joseph,  by  Charles  and  Robert 
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ForcL  I  at  once  left  the  trial  and  went  to  St  Joe,  for  the  double  purpose  of 
ideatifying  James's  body  by  witnesses  I  took  along,  and  to  see  if  Charies 
Ford,  who,  I  was  positive,  was  at  '<Blue  Cut,'*  would  corroborate  Hite  and 
Liddil,  with  whom  he  could  have  had  no  collusion.  His  statement  was  ex- 
actly the  same.  Mrs.  James  also  stated  that  her  husband  told  her  Bugler  tt  al, 
were  innocent.  I  came  back  determined  to  dismiss,  and  did  so.  The  dis- 
missal did  not  come  alone  from  Ford's  statement,  but  from  the  belief  that  it 
WIS  impossible  that  Ford,  Hite,  and  Liddil,  having  no  chance  to  consult,  could 
giTe  precisely  the  same  details  unless  telling  the  truth,  and  also  from  knowledge 
of  the  history  and  mode  of  procedure  of  the  James  gang. 

As  soon  as  the  case  was  dismissed,  a  reporter  went  to  the  jail  and  told  Land 
what  had  been  done^  and  he  then  confessed  he  had  lied  from  beginning  to  end 
as  to  himself  and  all  others.  Land  celled  with  one  Tucker  Bassham,  a  green 
fellow  the  Jameses  took  into  the  Glendale  robbery,  in  October,  1879,  and  who 
had  been  pardoned  by  Gov.  Crittenden,  at  my  request,  to  give  evidence  against 
William  Ryan,  a  regular  member  of  the  gang,  now  serving  out  a  term  of 
twenty  years.  Land  told  the  reporter  that  his  object  was  to  get  out  as  Bassham 
did.  I  had  a  sure  case  against  him  for  buxglary,  which,  doubtless,  made  a 
doable  incentive.  When  brought  into  court  again,  I  informed  him  that,  having 
lied  as  he  had,  our  agreement  was  up,  and  he  pleaded  guilty  to  burglary  and 
went  to  the  penitentiary.  No  grand  jury  being  in  session,  no  indictment  was 
found  for  perjury.  He  was  a  curious  fellow,  and  wanted  to  plead  guilty  also 
to  the  robbery.  He  is,  doubtless,  a  little  **  cranky,"  but  has  enough  brains 
and  conscience  to  deserve  punishment. 

I  have  thus,  as  briefly  as  possible,  given  the  surroundings  and  principal 
facts  of  a  long  case,  in  order  that  the  attorneys  making  the  inquiry  may  under- 
stand something  of  the  testimony  of  the  professed  accomplice,  and  my  reasons 
for  entering  a  nolle.  To  take  a  case  from  the  jury,  at  such  a  stage  in  the  pio- 
cecdings,  was,  doubtless,  a  little  unusual ;  but  it  was  the  only  honorable  thing 
to  be  done.  The  defendants  were  all  poor  young  men,  having  no  money  to 
pay  counsel  to  look  up  evidence,  and  I  knew  ten  times  as  much  about  the  points 
of  their  defence  as  they  did.  They  relied  on  an  alibi;  but  the  witnesses  swore 
too  much,  and  I  had  evidence  in  rebuttal  to  riddle  it  to  atoms.  After  their 
discharge  numbers  of  the  jury  told  me  that,  as  the  case  stood,  and  without  my 
rebutting  evidence,  a  verdict  of  guilty  would  have  been  promptly  returned. 
To  have  permitted  it  would  have  made  a  splendid  showing  for  the  people  of 
our  State;  but,  knowing  what  neither  they  nor  the  jury  did,  it  would  have  pre- 
sented a  horrid  picture  of  outraged  justice  that  would  have  haunted  me  to  my 
death.  Lawyers  in  our  city  look  upon  Land's  testimony  as  peculiarly  remark- 
able. So  far  as  my  experience  or  reading  goes,  it  is  without  a  parallel.  If  it 
teaches  any  lesson,  it  is  that  not  only  juries,  but  prosecutors,  charged  alike  vrith 
the  prosecution  of  the  guilty  and  the  protection  of  the  innocent,  *'  should  re- 
ceive the  testimony  of  an  accomplice  with  great  caution,"  for  no  matter  how 
strong  the  usual  instruction  with  regard  to  corroboration,  etc.,  had  been  drawn 
in  this  case,  the  defendant  would  have  been  found  guilty.  I  ought  to  add, 
however,  that  L^nd  would  not  have  been  believed,  as  he  was,  but  for  people's 
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of  cue  □□  trial.  It  ii  ■■  hard  to  coDvict  ■  trBin-robber 
?or  fifteeo  years  their  monlhs,  ai  well  as  thoie  of  their 
:  w  man;  graves;  and  until  recently,  when  one  was 
1  came  forth,  it  was  looked  upon  ai  the  riiiog  of  one 
romen  refrained  from  telling  the  secreti  of  the  gang  for 
ames  to  thote  who  fed  him :  "  I  would  kill  a  woman 
aick  as  I  would  a  man."  When  Land  orercame  the 
ike  against  his  disclosing  the  truth  or  making  up  a  lie, 
leve  it  until  iu  falsity  was  completelj  shown. 
Very  respectfully, 

WlLUAM  H.  Wallacb, 
Prosicuting  AtUmty,  Jackson  County,  Me. 
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SERVICE    OF    PROCESS    UPON   CORPORATIONS. 

I.  Process  at  G)mmon  Law. 
II.  Upon  whom  Served  —  How  under  Statutes, 
(i.)  Managing  Agent. 
(2.)  Principal  Officer. 
(3.)  Clerk. 

(4.)  General  or  Special  Agent 
(5.)  Agent. 
(6.)  Officer. 

III.  When  Corporate  Property  is  in  the  Hands  of  a  Receiver  or  Lessees. 

IV.  After  Revocation  of  Agency. 
V.  Service  upon  Officer  de  facto, 

VI.  Service  of  a  Writ  of  Mandamus. 

VII.  And  other  Notices  than  Summons. 

VIII.  Residence  of  Agent  to  be  Served. 

IX.  Within  what  County  Service  may  be  Made. 
X.  Waiver  of  Irregular  Service. 
XI.  Service  upon  Foreign  Corporations, 
(i.)  English  Decisions. 
(2.)  American  Decisions. 

(3.)  Having  no  Property  or  Agent  within  the  State. 
(4.)  Having  Property  within  the  State. 
(5.)  In  Suits  in  Federal  Courts. 
XII.  Sheriff's  Return. 

(i.)  Illustrations  of  Defective  Return. 

(2.)  Must  show  Absence  of  Chief  Officers  to  justify  Service  upon 

Inferior  Officers. 
(3.)  Must  show  Name  and  Station  of  the  Person  Served. 
(4.)  Must  be  Certain. 
(5.)  Effect  ofy  when  Regular. 
(6.)  Effect  of  Acknowledgment  of  Service. 

I.  Process  at  Common  Law.  —  At  common  law  in  a  pro- 
ceeding against  a  corporation,  the  process  was  served  oa 
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the  mayor  or  other  head  officer.  If  the  defendants  did  not 
appear  on  or  before  the  quarto  die  post  of  the  return  of 
the  original,  by  an  attorney  regularly  appointed,  the  process 
of  distringas  went  against  them  in  their  public  capacity. 
Under  this  process  the  sheriff  could  distrain  the  lands  and 
goods  of  the  corporate  body.  But  if  the  corporation  had 
neither  lands  nor  goods  there  was  no  way  to  compel  their 
appearance  in  a  court  of  law  or  equity.'  In  this  connection 
it  must  be  observed,  as  stated  by  the  New  Hampshire  court 
on  one  occasion,  that  "judgment  by  default  without  an  ap- 
pearance was  an  unusual  thing  at  common  law.'  Writs 
were  issued  from  the  king's  officers,  and  were  a  source  of 
profit  to  the  king  as  well  as  to  everybody  employed  in  the 
administration  of  the  law.  No  short  ways  were  encouraged, 
but  writ  after  writ  was  issued,  until  the  defendant  was  com- 
pelled to  appear  or  was  outlawed."  ^  But  the  alternative 
of  appearance  or  outlawry  is  no  longer  necessary  in  suits 
against  natural  persons.  Judgment  by  default  may  be  had 
after  a  defendant  has  been  duly  summoned  to  appear. 
Since  with  us,  the  view  has  uniformly  prevailed  that  corpo- 
rations are  vested  with  the  same  right  of  suing  and  liability 
to  be  sued  as  prevails  in  the  case  of  natural  persons,  in 
nearly  if  not  quite  all  of  the  jurisdictions  in  this  country,  a 
judgment  by  default  may  be  rendered  against  a  corporation 
when  its  proper  officer  has  been  duly  served  with  a  sum- 
mons, just  as  in  the  case  of  a  natural  person  who  has  failed 
to  appear  and  answer  under  the  same  circumstances.  The 
distringas  is,  therefore,  clearly  a  superfluous  writ,  since  it 
never  had  any  other  object  than  to  compel  the  appearance 
of  the  defendant  after  a  summons  had  been  duly  served.* 

■  t  Tidd's'Pr.  (9lh  ed.)  t2t ;  3  61a.  Comm.  445;  z  Kyd  on  Corp.  404;  I 
Sellon's  Pr.  77.    See  SlMc  Bank  v.  The  Stale,  I  Blackf.  267. 

'  The  slalulc  I2  Geo.  I.,  c.  39.  aulhorized  the  plaintiff  to  enter  on  appear- 
ance  for  the  dcfendint  in  certain  cases ;  but  (his  statute  did  not  extend  10  cor- 
porations: I  Tidd's  Pr.  (9th  ed.)  iia. 

3  Bell.  J.,  in  Boston,  elc,  R.  Co.  v.  The  Slate,  32  N.  H.  315,  229. 

4  Mciriweather  v.  Bank,  Dudley  (S.  C),  36;  Glaiie  v.  South  Carolina  R. 
Co.,  I  Slrobh.  L.  70:  Union  Bank  v.  Lowe,  Meigs,  225  ;  Boston,  «tc.,  R.  Co. 
V.  The  State,  32  N.  H.  115. 
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II.  Upon  whom  Served — How  under  Statutes,  —  By  the 
common  law,  as  just  stated,  a  corporation  was  summoned 
by  executing  process  on  its  mayor,  or  other  head  officer, 
and  such  was  the  practice  in  this  country  where  nei- 
ther the  charter  nor  general  laws  designated  what  officers 
should  be  served  with  process.'  But  statutes  will  now  be 
found  in  every  State  greatly  facilitating  service  of  process 
upon  corporations.*  These  usually  enumerate  the  chief 
officers  of  the  corporation  as  the  proper  persons  upon  whom 
service  of  process  should  be  made  when  practicable.  If 
these  reside  outside  of  the  jurisdiction  of  the  court,  or  can- 
not be  found  therein,  then  others  of  lesser  dignity  are 
named  as  substitutes.  Finally,  if  none  of  this  class  can  be 
found,  service  may  be  made  upon  a  member  of  the  corpora- 
tion or  the  humblest  agents  of  it,  or  a  copy  of  the  summons 
may  be  left  at  the  usual  place  of  business  of  the  corpora- 
tion.3  These  statutes  proceed  upon  the  view  that  it  is  con- 
trary to  public  policy  that  these  bodies  should  have  the 
right  to  contract  and  operate  through  subordinate  agents 
within  the  limits  of  the  State  creating  them ;  and  whenever 

'  DeWolf  V.  Mallctt.  3  Dana,  214. 

'  The  provisions  of  a  charter  regulating  the  mode  of  serving  process  on 
the  corporation  relate  only  to  the  remedy,  and  may  be  changed  by  a  subse- 
quent general  enactment  prescribing  the  manner  of  serving  process  upon  cor- 
porations: Railroad  Co.  v,  Hecht,  95  U.  S.  168;  s,  c,  29  Ark.  661. 

3  Under  these  statutes  a  bona  fide  attempt  should  be  made  to  find  the  chief 
officers  before  resorting  to  others  of  lesser  dignity :  Walton  v.  Universal 
Salvage  Co.,  16  Mee.  &  W.  43S;  J.  <.  4  Dow.  &  L.  55S.  In  general,  it  may 
be  said  that  when  a  statute  provides  a  mode  of  service  upon  corporations, 
that  mode  must  be  pursued:  Dock  v,  Elizabethtown,  etc.,  Co.,  34  N.  J.  L. 
312,  314;  The  State  v.  Van  Horn,  4  N.  J.  L.  382 ;  Aiken  v.  Gold  Mining  Co., 
6  Cal.  186;  McCall  v.  Byram  Man.  Co.,  6  Conn.  428;  Rand  v.  Proprietors,  3 
Day,  441 ;  Clark  v.  National  Hydraulic  Co.,  12  V.t.  435;  Barksdale  v,  Neal, 
16  GratL  314,  318;  Flax,  etc.,  Man.  Co.  v,  Ballentine,  16  N.  J.  L.  454;  First 
Municipality  v,  Christ  Church,  3  La.  An.  453.  Where  a  statute  provides 
that  in  a  particular  class  of  actions  suit  '*may  be  commenced  by  serving  a 
summons  on  any  director  of  said  company/'  this  mode  is  not  exclusive.  Ser- 
vice in  any  other  manner  as  allowed  by  law  will  be  sufficient:  The  State  v. 
Hannibal,  etc.,  R.  Co.,  51  Mo.  532.  Service  of  a  copy  of  the  summons  upon 
the  proper'officer  without  reading  the  original,  will  be  good  unless  the  statute 
expressly  requires  such  reading:  Gillig  v.  Independent,  etc.,  Co.,  i  Nev.  247. 
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grievances  arise  in  respect  of  such  contracts  and  operations, 
the  citizen  should  be  driven  for  redress  to  a  remote  jurisdic- 
tion, where  its  chief  office  is  established.' 

Some  courts  evince  a  disposition  to  fritter  away  the  bene- 
ficial purpose  of  these  statutes  by  insisting  that  service  shall 
be  made  upon  some  officer  of  higher  dignity  than  a  fair 
interpretation  of  the  language  of  the  statutes  warrants. 
However  respectable  the  authority  of  the  jurisdiction  where 
such  decisions  may  be  found,  they  can  be  regarded  only  as 
subversive  of  the  intention  of  the  Legislature.  Such  statutes 
are  clearly  remedial  in  their  nature,  and  where  the  terms 
relied  upon  to  support  service  of  process  are  general  desig- 
nations, like  "managing  agent,"  "business  agent,"  and  the 
like,  they  should  receive  a  liberal  construction,  in  accord- 
ance with  the  obvious  and  beneficent  purpose  of  the  statute.' 

(l.)  Managing  Agent. — The  statutes  frequently  name 
the  managing  agent  as  an  officer  upon  whom  service  may 
be  made,  but  it  is  not  in  every  case  clear  who  is  included 
within  this  designation.  It  is,  however,  quite  obvious  that 
he  must  be  a  person  having  general  supervision  of  the  afTairs 

If  1  statute  requires  "personal"  service  in  certain  proceedings,  vhen  these 
are  had  against  a  corporalion,  the  law  is  complied  with  by  service  upon 
the  president,  or  other  chief  ofiicer  fulfilling  the  duties  of  his  position :  Clirk 
V.  Chapman,  45  Ga.  486  ;  Water  Lot  Co.  &,  Bank,  30  Ga.  685.  Id  Georgia, 
service  may  be  made  by  publication  when  the  corporalion  has  no  public  place 
of  doing  business  and  no  one  in  office  upon  whom  service  ma?  be  made: 
Young  V.  MoaeB,  S3  Ga.  628. 

>  To  remedy  the  inconvenience  arising  from  the  common-law  rule  requiring 
service  of  process  upon  the  head  ol^cers  only  of  corporations,  other  ofiiceri 
were  named  by  the  Common-Law  Procedure  Act  of  1852  (ij  &  16  Vicl., 
c.  7G,  sect.  16),  as  competent  for  this  purpose.  Special  provisions  affording' 
even  greater  facilities  for  serving  the  corporation  are  frequently  inserted  in 
the  private  acts  incorporating  particular  Companies. 

'  But  public  policy  does  not  require  that  a  foreign  corporalion  should  be 
held  bound  to  answer  in  all  suits  in  personam,  wherever  Ihc  cause  of  action 
may  have  arisen,  by  service  upon  its  business  agent  in  a  particular  State. 
Jurisdiction  over  foreign  corporations  in  suits  in  persgnam  should  be  restricted 
to  contracts  or  to  obligations  growing  out  of  the  transaction  of  business  by  such 
bodies  within  the  State.-  Bawknight  v.  Liverpool,  etc.,  R.  Co.,  55  Ga.  194. 
See  also  Grover  v.  American  Express  Co.,  ii  Fed.  Rep.  3S6.         . 
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of  the  corporation,'  but  to  what  extent?  The  Supreme 
Court  of  New  York  on  one  occasion  said :  "  The  managing 
agent  upon  whom  the  summons  may  be  served,  must  be  one 
whose  agency  extends  to  all  the  transactions  of  the  corpora- 
tion ;  one  who  has  or  is  engaged  in  the  management  of  the 
corporation,  in  distinction  from  the  management  of  a  partic- 
ular branch  of  its  business.'  And  later  authority  is  to  the 
same  effect.  "  The  Legislature,"  said  Ingalls,  J.,  "  attached 
importance  to  the  term  managing  agent,  and  employed  it  to 
distinguish  a  person  who  should  be  invested  with  general 
power,  involving  the  exercise  of  judgment  and  discretion 
from  an  ordinary  agent  or  employee,  who  acted  in  an  in- 
ferior capacity,  and  under  the  direction  and  control  of 
superior  authority,  both  in  regard  to  the  extent  of  the  work 
and  the  manner  of  executing  the  same."  ^ 

In  accordance  with  this  view  it  is  held  that  the  following 
persons  cannot  be  regarded  as  managing  agents :  The  cap- 
tain of  a  steamboat  owned  by  a  transportation  company ;  ^ 
the  agent  of  a  railroad  company  at  a  particular  point,  hav- 
ing power  to  make  contracts  for  the  forwarding  of  freight 
and  passengers ;  ^  a  baggage-master,^  or  a  director  of  the 
same  corporation ; '  an  agent  of  a  canal  company  incorpo- 
rated by  a  foreign  State,  having  authority  only  to  receive 
goods  transported  by  the  company,  and  to  collect  the 
freights ;  ®  the  teller  of  a  bank ;  9  a  person  having  charge  of 
a  branch  office  of  the  corporation,  employed    to   transfer 

'  Upper  Mississippi  Transp.  Co.  v.  Wheeler,  16  Wis.  220 ;  Canningham  v. 
Southern  Express  Co.,  67  N.  C.  425. 

*  Brewster  v,  Michigan,  etc.,  R.  Co.,  5  How.  Pr.  183,  186. 
3  Reddington  v,  Mariposa,  etc.,  Co.,  19  Han,  405,  408. 

*  Upper  Mississippi  Transp.  Co.  t>.  Wheeler,  16  Wis.  220. 

5  Brewster  v.  Michigan,  etc.,  R.  Co.,  5  How.  Pr.  183;  Doty  v,  Michigan, 
etc,  R.  Co.,  8  Abb.  Pr.  427.  Contra,  American  Express  Co.  v,  Johnson,  17 
Ohio  Sl  64^;  Wheeling,  etc.,  Transp.  Co.  v.  Baltimore,  etc.,  R.  Co.,  2  Cin. 
Superior  Ct  311. 

*  Flynn  v.  Hudson,  etc.,  R.  Co.,  6  How.  Pr.  308. 
7  Alabama,  etc,  R.  Co.  v.  Burns,  43  Ala.  169. 

^  Gibbin  v.  Kanawha  Canal  Co.,  i  Cin.  Superior  Ct.  75. 
9  Kennedy  v,  Hibernia,  etc.,  Loan  Society,  38  Cal.  151. 
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stock  and  receive  and  transmit  assessments  ; '  an  "  assistant 
secretary"  whose  duty  consists  only  in  making  such  records 
as  he  may  be  directed  to  make  ; "  one  hired  temporarily  by 
the  president  of  a  steam  railroad  company,  to  superintend 
the  running  of  horse-cars  upon  a  portion  of  the  line  not  yet 
completed,  having  no  knowledge  of  or  connection  with  any 
business  pertaining  to  the  operation  of  the  steam-cars,  with 
authority  only  to  purchase  horses  and  feed  as  incidental  to 
his  duties.3 

But  a  person  commissioned  by  an  insurance  company  to 
solicit  risks,  having  full  power  to  receive  premiums  and  to 
issue  policies  binding  on  the  company,  is,  according  to  the 
view  of  the  Supreme  Court  of  New  York,  a  "managing 
agent."  "  His  functions,"  said  Roosevelt,  J.,  "  are  utterly 
unlike  those  of  a  mere  clerk  or  porter  or  baggage- master. 
Nor  were  they  confined  to  a  single  instance,  or  any  other 
single  act.  He  had  the  entire  management  of  the  business 
of  the  company  in  the  city  of  New  York,  and  could  subject 
them  to  liabilities  limited  only  to  the  extent  of  their  capital. 
It  seems  to  me  quite  clear  that,  if  such  an  officer  be  not  a 
'managing'  agent  of  the  company,  no  other  officer  except 
the  president  can  be,  and  that  the  term  must  be  confined  to 
a  person  occupying  the  position  of  head  of  the  corporation. 
This,  palpably,  was  not  the  intention  of  the  Legislature." ' 

The  cashier  or  secretary  of  a  corporation  may  be  regarded 
as  a  managing  agent.'  One  who  had  been  the  president  of  a 
bank,  and  for  several  years  after  it  ceased  business  had  sole 
charge  of  the  winding  up  of  its  affairs,  making  semi-annual 
reports  to  the  bank  comptroller,  employing  attorneys  to 
attend  to  its  suits,  and  exercising  a  general  supervision  over 
its  affairs,  may  be  served  as  its  managing  agent.* 

'  Reddinglon  v.  Mariposa,  etc.,  Co.,  19  Hun,  405. 
"  Stetrelt  v.  Denver,  etc.,  R.  Co.,  17  Hun,  316. 
3  Emerson  v.  Aubum,  etc.,  R.  Co..  13  Hun,  150. 

*  B^in  f.  Globe  Ids.  Co.,  9  How.  Pr.  448.  Compare  Donadi  P.  New 
York,  etc,  Ins.  Co.,  1  E.  D.  Smith,  519. 

S  Flynn  v.  Hudson  River  R.  Co.,  6  How.  Pr.  309. 

*  Carr  v.  Commercial  Bank,  19  Wis.  273. 
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(2.)  Principal  Officer.  —  Such  an  officer  is  defined  by  the 
Supreme  Court  of  Wisconsin,  to  be  "  one  whose  oversight 
or  agency  extends  either  over  the  whole  or  some  particular 
department  of  the  general  business  of  the  corporation, — 
as,  a  president,  who  has  ordinarily  a  general  oversight  over 
its  entire  business ;  a  secretary,  over  its  records ;  or,  a  treas- 
urer, over  its  moneys,  —  or  at  least  receiving  and  paying 
them  out." '  But  the  application  made  of  this  definition 
can  hardly  be  supported.  It  was  held  that  the  highest 
representative  of  a  foreign  corporation  holding  in  trust  a 
railroad  of  that  State,  who  was  sole  manager  of  the  property 
for  the  trust  company,  was  not  a  *'  principal  officer  "  of  that 
company  within  the  meaning  of  the  statute  authorizing 
service  of  process  upon  this  person.'  Such  a  construction 
seems  unnecessarily  strict,  if  it  does  not  violate  the  statute. 
It  seems  strange  that  the  agents  of  foreign  corporations 
should  be  permitted  to  come  within  the  State,  to  lay  hold 
of  and  operate  a  public  franchise,  without  liability  to  re- 
spond to  the  obligations  thereby  incurred. 

A  statute  authorizing  the  service  of  a  writ  by  leaving  it 
at  a  ''  principal  office  "  of  a  railroad  company,  is  not  satisfied 
by  leaving  the  writ  with  the  superintendent  of  a  station  on 
the  line,  however  large  and  important  it  may  be  in  respect 
of  traffic.3  A  railroad  company  incorporated  by  a  foreign 
State,  having  an  office  within  the  jurisdiction  of  the  court 
for  the  sale  of  tickets  and  for  receiving  and  handling  freight, 
has  not  its  "  chief  office  or  place  of  business  "  within  such 
jurisdiction.* 

(3.)  Clerk,  —  The  "clerk"  of  a  corporation  is  commonly 
named  in  the  statutes  as  an  officer  competent  to  be  served 
with  process  against  the  corporation.  The  term  does  not 
apply  to  persons  who  perform  mere  clerical  labor  for  the 
corporation.     It  designates  an  officer  of  dignity  rather  than 

«  Farmers',  etc.,  Trust  Co.  ».  Warring,  20  Wis.  290.  »  Ibid, 

3  Carton  v.  Great  Western  R.  Co.,  27  L.  J.  (Q.  B.)  375. 

4  Robb  V,  Chicago,  etc.,  R.  Co.,  47  Mo.  540;  Dallas  v.  Railroad  Co.,  2 
Mc  Arthur,  146. 


S  SERVICE   OF    PROCESS   UPON    CORPORATIONS. 

ommon  employee.'  Under  a  statute  of  Kansas,  author- 
ig  service  to  be  made  upon  the  "  cashier,  treasurer,  secre- 
y,  clerk,  or  managing  agent,"  when  the  chief  officer  of  the 
rporation  cannot  be  found  within  the  county,  the  court 
Id  that  service  must  be  made  upon  the  principal  clerk 
the  corporation  if  made  upon  a  clerk  at  all.  A  mere 
puty  or  under-clerk  or  book-keeper  will  not  do.' 
[4..)  Genera!  or  Special  Agent.  —  Under  a  statute  of  Mich- 
.n  authorizing  service  in  certain  cases  on  "  the  president, 
ihier,  secretary,  treasurer,  general  or  special  agent,  super- 
endent,  or  other  principal  officer," '  a  local  ticket  agent 
a  railroad  company  is  regarded  as  neither  a  general  nor 
pecial  agent.  "The  terms 'general  or  special  agent,'" 
d  Cooley,  J.,  "  are  very  indefinite ;  but  employed  as  they 
:  here,  in  association  with  terms  designating  the  principal 
icers  of  the  corporation,  they  evidently  intend  agents  who 
tier  generally,  or  in  respect  to  some  particular  department 
the  corporate  business,  have  a  controlling  authority,  either 
leral  or  special.  They  do  not  mean  every  man  who  is 
rusted  with  a  commission  or  an  employment.  It  could 
dly  be  pretended  that  the  Legislature  had  the  power  to 
ke  every  inferior  agent  the  agent  of  the  company  for  such 
urpose;  if  it  had,  it  would  be  a  power  which  a  prudent 
gislature  would  be  careful  not  to  exercise,  and  which  we 
confident  there  has  been  no  intention  to  exercise  in 
s  statute."  *  But  in  the  view  of  the  Supreme  Court  of 
liana,  a  local  freight  agent  of  a  railroad  company  is  a 
eneral  agent."'  "He  has  power,"  said  Downey,  C  J., 
}  transact  all  the  business  of  the  company  of  this  par- 
jlar  kind,  and  to  do  acts  binding  upon  the  company  at 
:  depot  or  station  to  which  he  is  assigned.     This,  in  our 

Walton  V.  Universal  Salvage  Co.,  16  Mee.  8:  W.  438 ;  i.  t.  4  Dow,  &  L. 

;  Mackereih  u.  Glasgow,  etc.,  R.  Co.,  L.  R.  8  Encb.  149,  151. 

Chambers  ti.  King,  etc,  Man.  Co.,  16  Kan.  270.     See  ftlso  Richardson 
lurlington,  etc.,  R.  Co.,  S  Iowa,  360. 

Comp.  L.  Mich..  »ecL  6463. 

Lake  Shore,  etc.,  R7.  v.  Hunt,  39  Mich.  469. 

Toledo,  etc.,  R.  Co.  v.  Owen,  43  lad.  405. 
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opinion,  makes  him  the  general  agent  of  the  company, 
within  the  meaning  of  the  section  in  question."  '  And  the 
same  court  hold  that  the  conductor  of  a  railroad  train  may 
be  regarded  as  a  **  special  agent "  of  the  corporation,* 

(5.)  Agent.  —  One  may  act  as  "agent,"  upon  a  simple 
request  of  the  president  of  the  company,  without  any  con- 
firaiation  by  the  board  of  directors.^ 

Under  a  statute  providing  that  service  may  be  made  upon 
any  agent  of  the  corporation  "  transacting  the  business " 
of  the  corporation  in  the  county,  service  may  be  made  upon 
a  person  employed  by  an  insurance  company  to  solicit  risks 
and  forward  them  to  the  office  of  the  company.  In  such  a 
case  it  is  not  necessary  that  the  agent  should  have  an  office 
or  fixed  place  of  business,  or  that  his  duties  as  agent  of  the 
company  should  confine  him  to  the  particular  county  where 
the  suit  is  filed.*  Where  a  statute  provides  for  the  service 
of  process  upon  the  president,  and  if  not  found,  or  not 
residing  in  the  county,  then  upon  certain  other  named 
officers,  and  "  any  agent "  of  the  corporation,  this  language 
must  be  regarded  as  broad  and  comprehensive,  embracing 
all  agents  of  the  company.  There  is  no  implied  limitation 
restricting  the  service  to  the  agent  whose  duty  requires  him 
to  attend  to  the  law  business  of  the  company.^ 

(6.)  Officer,  —  Under  a  provision  of  the  Revised  Statutes 
of  New  York,*  authorizing  service  upon  any  other  officer  or 

»  /</.,  409. 

'  New  Albany,  etc.,  R.  Co.  0.  Grooms,  9  Ind.  243 ;  New  Albany,  etc,  R. 
Co.  9.  Tilton,  12  Ind.  3.  See  also  Ohio,  etc.,  R.  Co.  v,  Quier,  16  Ind.  440; 
New  Albany,  etc.,  R.  Co.  «.  Chamberlain,  8  Ind.  278;  New  Albany,  etc.,  R. 
Co.  V,  Laiman,  8  Ind.  2x2;  New  Albany,  etc.,  R.  Co.  v,  McNamara,  11  Ind. 
543;  New  Albany,  etc.,  R.  Co.  w.  Powell,  13  Ind.  373;  New  Albany,  etc, 
R.  Co.  V.  Welsh,  9  Ind.  479;  Toledo,  etc,  R.  Co.  v.  Shively,  26  Ind.  181  ; 
Ohio,  etc.,  R.  Co.  v.  Boyd,  16  Ind.  438;  Ruthe  v.  Green  Bay,  etc.,  R.  Co., 
37  Wis.  344;  Missouri,  etc.,  R.  Co.  v.  Crowe,  9  Kan.  496. 

3  Hagerman  v.  Empire  Slate  Co.,  97  Pa.  St.  534. 

^  Farmers'  Ins.  Co.  v,  Highsmith,  44  Iowa,  330 ;  Centennial,  etc.,  Assn. 
V,  Walker,  50  Iowa,  75.  Contra,  Parke  v.  Commonwealth  Ins.  Co.,  44  Pa. 
St.  422.     Compare  Weight  v.  Liverpool,  etc.,  Ins.  Co.,  30  La.  An.  1186. 

5  Chicago,  etc.,  R.  Co.  v.  Fell,  22  111.  333;  Peoria  Ins.  Co.  v,  Warner,  28 
111.  429.  ^  2  Rev.  Suts.  458,  sect.  5. 
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member  of  the  corporation  when  the  presiding  officer,  sec- 
retary, or  treasurer  cannot  be  found,  service  of  process  upon 
one  of  the  trustees  of  a  religious  corporation  was  held  good 
upon  an  affidavit  showing  the  absence  of  principal  officers.' 

III.  IVien  Corporate  Property  is  in  tke  Hands  of  a  Rt- 
ceii'er  or  Lessees.  —  Where  a  railroad  corporation  is  in  the 
hands  of  a  receiver,  and  the  various  agents  and  employees 
thereof  are  subject  to  his  orders,  the  latter  cease  to  be 
agents  for  the  company,  and  therefore  cannot  be  served 
with  process  in  a  suit  against  the  company.' 

So,  where  a  railroad  has  passed  into  the  hands  of  lessees, 
not  a  corporation,  in  actions  against  such  lessees  for  injuries 
growing  out  of  the  operation  of  the  road,  service  upon  a 
conductor  of  one  of  their  trains  will  not  be  good,  although 
authorized  by  statute  in  suits  against  the  railroad  company.' 

IV.  After  Revocation  of  Agency.  — Although  the  agency 
of  a  person  representing  a  foreign  corporation  has  been  re- 
voked, if  the  terms  of  the  statute  allow  it,  service  of  a  sum- 
mons against  the  corporation  may  be  made  upon  such 
person,  and  the  judgment  founded  upon  such  service  will 
be  enforced  in  the  State  where  the  corporation  has  its  domi- 
cile.* A  corporation  cannot  avoid  service  of  process  by  an 
acceptance  of  the  resignations  of  the  officers  upon  whom 
service  is  regularly  made,  and  a  failure  to  appoint  others  to 
fill  the  vacancies.  The  law  will  not  recognize  such  resigna- 
tions as  possessing  any  validity  whatever,  and  service  may 
be  accordingly  made  upon  the  old  officers. s  Where  the  cor- 
poration is  defunct,  the  statutes  of  some  States  expressly 
provide  that  service  may  be  made  upon  the  officers  last  act- 
ing for  the  corporation.* 

'  Tom  V.  Melhodist  Episcopal  Church,  19  Wend.  aj. 
'  Cherry  v.  Notih,  elc  R.  Co.,  59  Ga,  446, 

3  Wright  V.  Goasett.  ij  Ind,  119. 

4  Gillespie  v,  CommerciBl,  etc.,  Ins.  Co.,  12  Gray,  301. 

5  Evarts  v.  Killingworth  Man.  Co.,  30  Conn.  447.  But  see  Ervin  f.  Ore- 
gon Steam  Nar.  Co.,  Z3  Hun,  59S. 

*  Warner  v.  Callendcr,  »  Ohio  SU  190. 
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V.  Sendee  upon  Officer  de  facto,  —  Service  upon  an  officer 
who  is  such  merely  de  facto  will  be  sufficient.'  Indeed, 
pending  a  contest  between  two  sets  of  officers,  service  must 
be  made  upon  those  who  are  in  actual  possession  and  con- 
trol of  the  corporate  property  and  affairs.  If  the  officers  in 
possession,  are  not  rightfully  there,  they  must  be  ousted  by 
an  appropriate  proceeding.  In  a  suit  against  the  corpora- 
tion by  third  parties,  the  court  cannot  determine  whether 
persons  claiming  to  be  the  duly  elected  officers  of  a  corpora- 
tion, but  exercising  no  functions  as  such,  are  so  in  law,  and 
therefore  competent  to  accept  service  of  process  in  such 
suit' 

VI.  Service  of  a  Writ  of  Mandamus,  —  Statutory  pro- 
visions relating  to  service  of  process  upon  corporations  in 
personal  actions,  where  the  fruits  of  the  litigation  are  secured 
by  a  common-law  judgment  to  be  executed  upon  the  prop- 
erty of  the  defendants,  have  no  application  to  the  service  of 
a  writ  of  mandamus.  The  writ  is  mere  bnituni  fulmen  unless 
served  upon  officers  of  the  corporation  who  have  the  power, 
and  whose  duty  it  is  to  execute  it,  and  against  whom  an  at- 
tachment to  enforce  obedience  may  issue.3 

VII.  And  other  Notices  than  Summons,  —  When  a  sum- 
mons has  been  duly  served  upon  the  corporation,  and  it 
becomes  necessary,  during  the  progress  of  the  suit,  to  serve 
other  papers  upon  the  defendant,  this  need  not  be  done  in 
the  same  manner  that  the  summons  is  served.  The  statute 
regulating  the  service  of  a  summons  upon  corporations 
has  no  necessary  application  to  this  matter.  Service  may, 
therefore,  be  made  upon  any  person  upon  whom  the  duty 
devolves,  by  virtue  of  his  official  position  or  of  his  employ- 
ment, to  communicate  the  fact  of  service  to  the  governing 
power  in  the  corporation.^     It  is  not  a  part  of  the  duties 

'  McCall  V,  Byram  Man.  Co.,  6  Conn.  428. 

'  Berrian  v,  Methodist  Society,  5  Abb.  Pr.  424.  But  see  Eel  River  Nav. 
Co.  V,  Slruver,  41  Gal.  616. 

3  Mercer  County  v,  Pennsylvania  R.  Co.,  41  N.  J.  L.  250. 

^  Dock  V,  Elizabethtown,  etc.,  Co.,  34  N.  J.  L.  312,  318  (per  Depue,  J.]. 
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af  a  book-keeper  to  look  after  suits  of  a  corporation  by 
whom  he  is  employed ;  therefore,  service  of  such  a  notice 
upon  him  while  at  the  company's  office,  will  not  constitute 
service  upon  the  corporation,  in  the  absence  of  evidence 
that  he  communicated  such  notice  to  those  charged  with 
the  conduct  of  its  litigation.' 

VIII.  Residence  of  Agent  to  t>e  Served.  —  Where  a  statute 
provides  that  service  may  be  made  on  either  of  certain  offi- 
cers "  in  the  county  in  which  he  usually  resides,"  the  official 
residence  of  the  officer  will  be  looked  to,  as  well  as  the 
place  of  his  abode.'  Accordingly,  under  a  general  statute 
providing  for  service  upon  the  secretary  of  the  corporation, 
and,  further,  that  when  any  corporation  is  engaged  in  trans- 
acting business  in  any  other  town  than  that  in  which  its 
secretary  resides,  process  of  foreign  attachment  may  be 
served  upon  it  by  leaving  a  copy  with  any  agent  or  clerk 
employed  by  the  corporation  to  keep  its  accounts  and  pay 
its  employees  in  the  town  where  it  transacts  its  business, 
such  service  need  not  be  made  upon  the  secretary,  although 
his  domicile  is  in  the  same  town  where  the  business  of  the 
corporation  is  transacted,  if  he  performs  his  duties  as  secre- 
tary elsewhere.3 

IX.  Within  what  County  Service  may  be  Made.  —  It  is 
familiar  law  that  a  corporation  exists  only  within  the  limits 
of  the  sovereignty  creating  it;  but  does  it,  for  the  purpose  of 
answering  demands  against  it,  exist  in  all  parts  of  that  sov- 
ereignty wherever  any  of  its  officers  who  are  qualified  to 
receive  service  of  process  may  be  found?  The  statutes 
seldom  require  that  suits  shall  be  instituted  in  that  county 
only  where  the  chief  office  is  located,  or,  what  is  the  same 
thing,  that  service  shall  be  made  on  the  head  officers  of  the 
corporation  only,  when  it  may  exercise  its  powers  as  a  cor- 
poration in  many  counties  through  the  instrumentality  of  in- 

'  Dock  V.  Eliiabethtown,  etc.,  Co.,  J4  N.  J,  L.  3U. 
'  Governor  v.  Raleigh,  etc.,  R.  Co.,  3  Ired.  £q.  471. 
i  Adami  v,  WilUmantic  Liaeo  Co.,  46  Conn.  320. 
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ferior  officers  and  agents.'  The  policy  of  the  statutes  and 
the  current  of  judicial  decisions  are  favorable  to  the  view 
that  a  corporation  may  be  compelled  to  answer  in  suits  in- 
stituted in  any  county  where  it  exercises  its  corporate  power 
and  privileges,  provided  that  service  can  be  made  there 
upon  the  officers  designated  by  law.*  Indeed,  there  seems 
good  ground  for  saying  that  where  the  statutes  providing 

'  But  see  Brobst  v.  Bank,  5  Watts  &  S.  379;  Speer  v.  Atlanta,  etc.,  R. 
Co.,  30  Ga.  135;  Weight  v.  Liveq)ool,  etc.,  Ins.  Co.,  30  La.  An.  1 186.  A 
statute  of  Michigan  providing  for  service  of  process  upon  manufacturing 
corporations,  is  in  the  following  terms  :  "  Service  of  any  legal  process  against 
any  corporation  formed  under  this  act,  may  be  made  on  the  president,  secre- 
tary, or  agent,  or  if  neither  of  them  can  be  found  in  the  county  in  which,  by 
the  articles  of  association,  they  are  to  do  business,  then  such  service  may  be 
made  by  posting  a  true  copy  thereof  on  some  conspicuous  place  at  the  business 
office  of  the  company  in  said  county."  This  statute  was  lately  construed,  and 
the  court  held  that  there  can  be  no  valid  service  upon  the  officers  named, 
outside  of  that  county  where  the  corporation,  by  their  articles  of  association, 
are  to  do  business.  Graves,  J.,  after  quoting  the  statute  at  length,  said  : 
*'Now,  only  two  modes  of  service  are  here  authorized:  Firsts  on  the  presi- 
dent, secretary,  or  agent,  if  found  within  the  county  where  the  business  office 
is  located;  and  if  they  are  not  found  within  that  county,  then,  second,  by 
posting  at  the  business  office,  within  such  county.  There  is  no  middle  course. 
The  method  by  posting  is  absolute  and  exclusive  if  those  upon  whom  the 
law  authorizes  service  are  out  of  the  county.  No  service  can  be  made  in  a 
foreign  county.  Whether  it  is  effected  on  the  president,  secretary,  or  agent, 
or  by  means  of  posting,  it  must  be  done  in  the  county  where  the  business 
office  is  fixed,  and  the  effect  is  to  exclude  courts  which  are  not  empowered  to 
have  their  process  served  in  the  county  containing  the  office.  *  *  *  There 
is  no  provision  for  making  the  right  of  service  and  jurisdiction  follow  the  per- 
sons of  the  officers  and  agents  of  the  corporation  wherever  they  may  go." 
Dewey  v.  Central,  etc.,  Co.,  42  Mich.  399.  See  also  Detroit  Ins.  Co.  v. 
Judge,  23  Mich.  492;  Merrill  v.  Montgomery,  25  Mich.  73. 

'  Glaize  v.  South  Carolina  R.  Co.,  I  Strobh.  L.  70,  73;  Bain  v.  Globe  Ins. 
Co.,  9  How.  Pr.  448,  450;  Bristol  v,  Chicago,  etc.,  R.  Co.,  15  111.  436;  Bald- 
win v.  Mississippi,  etc.,  R.  Co.,  5  Iowa,  518;  Richardson  v,  Burlington,  etc., 
R.  Co.,  8  Iowa,  260;  Toppins  v.  Railroad  Co.,  5  Lea,  600;  Dixon  v,  Hanni- 
bal, etc,  R.  Co.,  31  Mo.  409 ;  Western  Union  Tel.  Co.  v.  Claymore,  2  Col. 
32;  Indiana  Mutual  Fire  Ins.  Co.  v,  Routlege,  7  Ind.  25;  New  Albany,  etc., 
R.  Co.  V,  Haskell,  1 1  Ind.  301;  Peoria  Ins.  Co.  v.  Warner,  28  111.  429; 
Adams  Express  Co.  v,  Crenshaw,  78  Ky.  136.  Of  course  the  process  must 
be  served  upon  officers  of  the  corporation  within  the  county  in  which  the  suit 
is  filed:  Stephenson  Ins.  Co.  v,  Dunn,  45  111.  211;  Winnesheik  Ins.  Co.  v, 
Holzgrafe,  46  111.  422;  Pilbrow  v.  Atmospheric,  etc.,  Co.,  3  C.  B.  730. 
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rocess  upon  corporations  contain  no  negative 
iction  the  corporation  may  be  sued  in  any 
State  when  the  proper  officer  is  within  the 
the  court,  and  can  be  served  with  a  summons, 
corporation  transacts  no  business  in  such 
e  officer  served  is  only  casually  there.  The 
vor  of  this  position  is  that  a  natural  person 
vhercver  a  service  of  the  summons  can  be 
him  within  the  jurisdiction  of  the  court  issu- 
ris,  and  there  is  no  reason  why  corporations 
1  exemption  from  suits  which  is  not  accorded 
iduals.  This  is  the  view  taken  by  the  Phila- 
)n  Pleas,  in  a  recent  decision.'  It  was  so  held 
charter  of  the  defendant  declared  that  it 
1  be  sued,  plead  and  be  impleaded,  in  all  the 
1  of  Luzerne  and  Carbon  Counties  "  (the  coun- 
t  carried  on  business).  The  court  held  that 
ntion  of  these  two  counties  did  not  negative 
that  the  corporation  might  sue  and  be  sued 
Vhy,  then,  were  they  used  ?  "  said  Thayer,  P. 
ssible  to  say.  They  are  perhaps  due  to  a 
care  or  to  a  hasty  and  inartificial  method  in 
in  of  the  act.  They  may  be  regarded  as 
surplusage,  for  a  grant  of  corporate  capacity 
lies  a  right  to  sue  and  be  sued  as  a  corpora- 

:ute  authorized  service  of  a  summons  to  be 

id  Nav.  Co.  V.  Lehigh  Boom  Co.,  tl  PhiU.  540.  Tha;er, 
lendency  of  all  legislation  upon  this  subject  in  this  Slile 
the  remedies  against  corporations,  and  not  to  restrict  thcDi. 
le  as  that  contended  Tor  by  the  defendant  would  be  vet? 

the  writ  could  only  be  served  where  the  corporation  is 
te  ofiicen  designated  by  the  act  as  the  officers  upon  vthoD 
de.  could  easily  prevent  a  suit  by  absenting  Ihemselvei 

of  business  of  the  corporation,  or  by  residing  in  another 

nd  Nav.  Co.  v.  Lehigh  Boom  Co.,  ll  Phila.  543.  On  the 
-eason  is  found  for  this  construction,  namely,  that  to  hold 
could  lue  in  only  two  counties  would  be  a  severe  and  uo- 
upon  its  powers. 
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made  upon  the  proper  officers  in  any  county  in  which  the 
property  of  the  corporation  was  wholly  or  in  part  "  situated/' 
the  court  held  that  reference  to  real  property  alone  was  not 
intended;  otherwise  corporations  owning  no  real  property 
would  be  exempt  from  the  operation  of  a  statute  evidently 
designed  to  facilitate  service  of  process  upon  corporations 
in  general.*  , 

X.  Waiver  of  Irregular  Service,  —  It  is  almost  unneces- 
sary to  say  that  a  general  appearance  of  the  corporation,  in 
response  to  a  summons  irregularly  served,  amounts  to  a 
waiver  of  all  defects  in  this  particular.^  But  a  special 
appearance  for  the  purpose  of  objecting  to  the  regularity 
of  the  proceedings  by  which  it  is  sought  to  bring  the 
corporation  into  court,  cannot  be  construed  as  a  waiver 
in  respect  of  such  irregularities.^  But  where,  upon  such 
special  appearance,  the  court  overruled  the  motion  to  set 
the  service  aside,  and,  upon  the  further  application  of  the 
defendant  corporation,  gave  it  ten  days  in  which  to  answer 
or  appeal,  and  stayed  the  entry  of  judgment  in  the  mean- 
time, this  was  held  to  amount  to  a  waiver  by  the  cor- 
poration. It  would  have  been  otherwise  had  the  court 
granted  the  stay  of  proceedings  upon  its  own  motion.* 

In  general,  it  has  been  observed,  as  to  appearance  taking 
the  place  of  or  dispensing  with  the  use  of  process  to  bring 
parties  under  the  jurisdiction  of  the  court,  "there  must  be 
some  action  of  the  party  which  reasonably  evidences  a  vol- 
untary submission  to  the  jurisdiction  of  the  court  over  the 

'  Gnibb  V,  Manufacturing  Co.,  xo  Phila.  3x6. 

*  Flynn  v.  Hudson,  etc.,  R.  Co.,  6  How.  Pr.  308;  Upper  Mississippi 
Transp.  Co.  v.  Wheeler,  16  Wis.  220;  Mineral  Point  R.  Co.  v.  Keep,  22  III. 
9;  Railroad  Co.  v.  Brown,  17  Wall.  445;  Harris  v,  Somerset,  etc.,  R.  Co., 
47  Me.  298;  Carpentier  v.  Minturn,  65  Barb.  293;  North  Missouri  R.  Co.  v, 
Akers,  4  Kan.  453.  A  corporation  may  include  in  its  promissory  note  a 
power  of  attorney  to  confess  judgment,  waiving  service  of  process :  Millard 
r.  Sl  Francis,  etc.  Academy,  8  Bradw.  341. 

3  Upper  Mississippi  Transp.  Co.  v,  Wheeler,  16  Wis.  220;  Mineral  Point 
R.  Co.  V,  Keep,  22  111.  8;  Camden  RoUing-Mill  Co.  v,  Swede  Iron  Co.,  32 
N.  J.  L.  15. 

*  Upper  Mississippi  Transp.  Co.  v,  Wheeler,  16  Wis.  220. 
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jarty." '  Accordingly,  it  was  held  that  where 
a  foreign  corporation,  excepted  to  the  process 
s  attempted  to  give  the  court  jurisdiction  over 

afterwards  made  application  for  the  removal 
cm  the  State  to  the  Federal  court,  this  action 
regarded  as  a  submission  to  the  jurisdiction 
ourt.  Furthermore,  since  the  first  action  of 
after  the  case  reached  the  Federal  court,  was 
e  same  objection  to  the  process  as  that  made 
:ourt,  there  was  no  voluntary  submission  to 

of  the  Federal  court.* 

upon  Foreign  Corporations. — The  courts  of 
if  this  country  talte  the  same  view  as  to  their 
:t  foreign  corporations  to  their  process.  The 
istinguished  jurist  of  our  country  is  held  in 
lere  and  there.  "  No  sovereignty,"  said  Mr. 
"can  extend  its  process  beyond  its  own  terri- 
)  subject  either  persons  or  property  to  its 
ns.  Every  exertion  of  authority  of  this  sort 
lit  is  a  mere  nullity,  and  incapable  of  binding 
or  property  in  any  other  tribunals."  J  But 
)oration  has  established  an  office  or  sent  its 
e  territory  of  another  sovereignty  than  that 
d  there  transacts  business  like  a  domestic 
The  principle  is  now  well  settled,  both  in 
I  this  country,  that  in  such  a  case  the  agents 

»ma  Gold  Lif«  Ins.  Co.  (U.  S.  Cir.  Ct.  North.  DisL  Tuu, 
.  Rep.  391  (per  McCormick,  D.  J.).  '  Ibid. 

fl.,  tec(.  539.  See  Ingate  v.  Austiian  Lloyds  Co.,  4  C 
inoyer  v.  NefF,  95  U.  S.  714 ;  Parrott  v.  Akbama  Gold  Life 
.  Ct.  North.  Dist.  Texas,  iSSo),  5  Fed.  Rep.  391;  L*ti- 
He  R.  Co.,  43  Mo.  105.  But  lee  Scot[  v.  Royal  Wax  C»n- 
Jiv.  404;  Weslman  v.  AntieboUeet  Ekmani  Mekanisk* 
xch.  Div.  237. 

recogniied  rule  that,  by  comilj  belween  the  States,  tor- 
yf  any  one  Stale  may  *end  their  officers  and  agent*  into 
transaction  of  any  business  not  forbidden  by  the  policy  or 
:  Bank  of  Augusta  v.  Earle,  13  Pet  519. 
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of  the  foreign  corporation  are  subject  to  the  process  of 
courts  of  the  State  which  they  have  entered,  and  that  the 
chief  officers  of  the  corporation  need  not  be  sought  beyond 
the  limits  of  its  sovereignty.  The  only  difficulty  arises  in 
the  application  of  this  principle  to  the  facts  of  particular 
cases.' 

(i.)  English  Decisions,  —  Although  the  highest  court  in 
England  held  that  service  of  process  could  not  be  made 
upon  the  agent  of  a  Scotch  corporation  located  in  England 
merely  for  the  sale  of  the  company's  goods,  where  the  sub- 
ject of  the  suit  had  no  connection  with  and  did  not  grow 
out  of  the  duties  of  such  agent,'  the  Court  of  Queen's 
Bench  later  felt  no  difficulty  in  approving  of  service  upon 
the  agent  of  a  foreign  corporation  loicated  in  England,  and 
carrying  on  business  there  like  a  domestic  corporation, 
where  the  subject  of  the  suit  was  a  breach  of  contract 
alleged  to  have  been  made  in  England  by  the  foreign  cor- 
poration carrying  on  business  there  as  stated.^  The  court, 
under  the  circumstances,  seemed  to  regard  the  foreign  cor- 
poration, for  the  purposes  of  the  suit,  in  the  same  light  as 
a  domestic  corporation.  "  We  think,"  said  Blackburn,  J., 
"  that  when  once  it  is  established  that  the  corporation  is  to 
be  treated  as  resident  in  England,  the  proper  officer  is  the 
officer  at  the  English  branch,  and  that  it  is  not  necessary  to 
serve  the  process  on  the  officer  at  the  head  office  abroad."  * 
So,  a  railway  company  incorporated  for  the  purpose  of  con- 

'  In  a  suit  against  a  foreign  railway  corporation  having  no  of&ce,  business, 
or  property  in  the  State,  process  cannot  be  served  upon  the  agent  of  a  land 
commissioner  of  the  corporation  and  its  trustees,  whose  business  consists 
merely  in  receiving  and  transmitting  offers  for  lands  granted  by  Congress  to 
the  company,  distributing  circulars,  and  giving  information  in  regard  to  the 
same.  Such  a  person  is  an  agent  only  of  the  land  commissioners  and  the 
trustees :  Union  Pacific  R.  Co.  v.  Miller,  87  111.  45. 

*  Carron  Iron  Co.  v,  Maclaren,  5  H.  L.  Cas.  416. 

3  Newby  v.  Van  Oppen,  L.  R.  8  Q.  B.  293. 

^  Id,,  296.  See  also  Sheehy  v.  Life  Assur.  Co.,  3  C.  B.  (N.  s.)  597 ;  s,  c, 
2  C.  B.  (N.  s.)  211 ;  13  C.  B.  800;  Moloney  v.  TuUoch,  i  Jones  (Irish),  114; 
Sadlier  v,  Smithwick.  i  Craw.  &  D.  397,  398;  Phelan  v,  Johnson,  7  Irish  L. 
527 ;  Lynskey  v.  Asylum,  etc.,  Co.,  9  Irish  L.  299 ;  McCullagh  v.  Wood,  i 
Craw.  &  D.  264;  Royal  Mail  Steam  Packet  Co.  v.  Braham,  2  App.  Cas.  381. 
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structitig  a  line  from  a  point  lying  just  within  the  borders 
of  England  to  a  point  in  Scotland,  and  having  its  principal 
office  in' Scotland,  and  oi)ly  a  single  common  railway  sta- 
tion in  England,  was  regarded  as  partly  Scotch  and  partly 
English,  and,  as  such,  amenable  to  the  courts  of  England. 
Process,  therefore,  served  upon  the  secretary  of  the  com- 
pany while  temporarily  in  England,  was  held  sufficient  to 
bring  the  corporation  into  court/  But  a  Scotch  railway 
corporation  having  running  powers  over  this  line  of  rail- 
way into  England,  did  not  lose  its  distinctive  character  as  a 
Scotch  corporation,  although  it  had  a  ticket  agent  at  the 
station  in  England.  Process  could  not  be  served  upon  this 
person,  he  being  neither  a  "clerk"  nor  a  "head  officer" 
within  the  meaning  of  a  statute  authorizing  service  upon 
such  persons.*  Again,  it  is  held  that  a  railway  company 
of  Ireland,  having  no  office  in  England,  cannot  be  brought 
into  an  English  court  by  service  of  process  upon  a  director, 
a  resident  of  England,  although  the  act  incorporating  the 
company  provides  that  service  of  process  shall  be  made 
upon  a  secretary  or  clerk  of  the  company,  or  an  inmate 
of  the  office  or  abode  of  either,  and  in  case  the  same 
cannot  be  found  or  known,  then  personal  service  may  be 
made  upon  any  other  agent  or  director  of  the  company,' 

(2.)  American  Decisions.  —  Thegeneral  view  in  this  country 
is  that  adopted  in  the  leading  English  authority  of  Newby 
V.  Van  Oppen,  namely,  that  a  corporation,  by  sending  its 
agents  into  a  foreign  jurisdiction  for  the  transaction  of  busi- 
ness, may  be  regarded  as  a  domestic  corporation,  and  served 
with  process  there  like  a  domestic  corporation.*    There  can 

>  Wilson  V.  Caledonian  R.  Co.,  5  Exch.  S» ;  i.  t.  6  Eng.  Rail.  Cai.  773: 
I  Lowndei.  M.  &.  P.  731  j  15  Jur.  17;  ao  L.  J.  (Exch.)  6. 

>  Mackereth  v.  Glasgow,  elc,  R.  Co.,  L.  R.  S  Exch.  149;  1.  r.  42  L.  J. 
(Q.  B.)  586 ;  24  Week.  Rep.  668;  34  L.  T.  (u.  s.)  683. 

3  Evani  V.  DubEin,  etc,  R.  Co.,  14  Mee.  &  W.  143  -,!.(.%  Eng.  Rail  Cas. 
760 !   3  Dow.  &  L.  86s  ;   9  Jur-  474 !    '4  L-  J.  (Exch.)  245. 

<  City  Ins.  Co.  v.  Camigi,  41  Ga.  660,  671 ;  National  Bank  p.  Soathern 
Porcelain  Man.  Co.,  55  Ga.  36 ;  Atlantic,  etc.,  R.  Co.  v.  Jacksonville,  etc, 
R.  Co.,  51  Ga.  458:  North  Missouri  R.  Co,  v.  Akcrs,  4  Kan.  453;  Wilton 
Packing  Co.  v.  Himter,  7  Reporter,  455 ;  Moulin  v.  Trenton,  etc.,  Ins.  Co., 
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be  no  doubt  that  each  State  may,  at  its  pleasure,  grant 
or  refuse  permission  to  foreign  corporations  to  engage  in 
business  within  its  limits.*  It  may,  therefore,  prescribe  the 
terms  upon  which  they  will  be  permitted  to  send  their 
agents  within  its  domain.'  Acting  upon  this  principle,  the 
Legislatures  of  the  several  States  have,  by  general  laws 
applicable  to  all  foreign  corporations,  or  by  special  enact- 
ments concerning  particular  classes  of  such  corporations, 
prescribed  in  what  manner  process  may  be  served  upon 
them.  Under  such  circumstances  there  are  especially  co- 
gent reasons  for  regarding  as  a  domestic  corporation  a 
foreign  corporation  which  has  impliedly  accepted  the  con- 
ditions prescribed  by  law  by  sending  its  agents  into  the 
State.3  "  In  legal  contemplation,"  said  Mr.  Justice  Curtis, 
"  the  appointment  of  such  an  agent  clothed  him  with  power 
to  receive  notice  for  and  on  behalf  of  the  corporation,  as 
effectually  as  if  he  were  designated  in  the  charter  as  the 
officer  on  whom  process  was  to  be  served,  or  as  if  he 
had  received   from   the  president   and  directors   a   power 

24  N.  J.  L.  222,  234 ;  s.  c.  25  N.  J.  L.  57,  63 ;  Libbej  v,  Hodgdon,  9  N.  H. 
394f  397;  March  v.  Eastern  R.  Co.,  40  N.  H.  548,  579;  Day  v,  Essex  County 
Bank,  13  Vt.  97;  Mineral  Point  R.  Co.  v.  Keep,  22  111.  9;  Western  Union 
Tel.  Co.  V.  Pleasants,  46  Ala.  641 ;  National  Condensed  Milk  Co.  v.  Bran- 
denburgh,  40  N.  J.  L.  no;  McAllister  v,  Pennsylvania  Ins.  Co.,  28  Mo.  214. 
Bnt  see  Andrews  v,  Michigan,  etc.,  R.  Co.,  99  Mass.  534,  535,  where  Hoar, 
J.,  said:  '*A  foreign  corporation  can  only  be  sued  in  this  Commonwealth  by 
means  of  an  attachment  of  its  property,  unless,  as  in  the  case  of  foreign 
insurance  companies,  by  virtue  of  an  express  statute  provision.'' 

'  Bank  of  Augusta  v.  Earle,  13  Pet.  519. 

■  Paul  V,  Virginia,  8  Wall.  168. 

3  Famsworth  v,  Terre  Haute,  etc.,  R.  Co.,  29  Mo.  75,  78;  Middough  v, 
St  Joseph,  etc.,  R.  Co.,  51  Mo.  520;  Robb  v,  Chicago,  etc.,  R.  Co.,  47  Mo. 
540;  Sl  Louis  V.  Wiggins  Ferry  Co.,  47  Mo.  540;  Bank  of  Commerce  v. 
Rutland,  etc.,  R.  Co.,  10  How.  Pr.  f ;  Midland  Pacific  R.  Co.  v,  McDermid, 
91  III.  170 £  Mineral  Point  R.  Co.  v.  Keep,  22  IlL  9.  In  Famsworth  z/.  Terre 
Haute,  etc,  R.  Co.,  supra,  the  Supreme  Court  of  Missouri  held  that  a  foreign 
corporation  having  its  chief  office  or  place  of  business  within  this  State,  could  not 
be  sued  by  attachment  upon  the  ground  of  non^residence.  The  Supreme  Court 
of  California  hold  that  a  foreign  corporation  having  a  managing  agent  in  the 
State  (openly  exercising  his  authority  as  such,  and  without  fraudulent  con- 
cealment), is  entitled  to  claim  the  benefit  of  the  statute  of  limitations  of  that 
State,  on  the  ground  that  it  is  "within  the  State:"  Lawrence  z/.  Ballou,  50 
Cal.  258. 
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r  attorney  to  that  effect." '  Accordingly,  service  upon 
ich  an  agent  will  have  the  same  eflTect  as  to  the  foreign 
srporation  that  personal  service  has  upon  an  individual, 
he  court  may  render  a  judgment  against  the  defendant  in 
frsonam,'  which  is  entitled  to  credit  and  to  be  enforced  in 
le  tribunals  of  sister  States.^ 

An  illustration  of  that  legislation  relating  to  service  of 
rocess  upon  a  particular  class  of  foreign  corporations  is 
lund  in  those  statutes  which  relate  to  the  transaction  of 
usiness  by  foreign  insurance  companies.  The  statutes 
r  many  of  the  States  provide  as  a  {)rerequisite  to  this  that 
le  corporation  shall  enter  into  a  variety  of  engagements 
ith  the  State  authorities  looking  to  the  security  of  policy- 
alders.  A  very  common  provision  is  that  it  shall  deposit 
ith  the  secretary  of  state,  auditor,  insurance  commissioner, 
r  other  appropriate  officer,  a  power  of  attorney  appointing 

resident  of  the  State  its  agent  or  attorney  upon  whom 
rocess  may  be  served.^  When  this  is  done,  the  corpora- 
on,  as  it  were,  takes  on  a  quasi  allegiance  to  the   State.' 

'  Lafsyette  Ins.  Co.  v.  French,  i8  How,  404.  4o8. 

'  Lafayette  las.  Co.  v.  FrcQcli.  iS  How.  404 ;  McNichol  f.  United  Suiei 
ercantile  Agency  (Sup.  Cl.  Mo„  Oct.,  1881),  14  Cent.  L.  J.  51  (reversing 
f.  9  Mo.  App.  S99)  ;  Gibbs  k.  Qaeen  Ins.  Co.,  63  N,  V.  114. 

3  Lafayette  Ins.  Co.  v.  French,  lufra. 

*  A  corporB.tion  withlo  the  ptovisions  of  such  an  act  has  no  power  to  con- 
tct  or  sue  in  the  courts  of  the  Slate  until  it  has  complied  with  the  law.  All 
:ts  of  the  corporation  contrary  to  the  provisions  of  the  statute  are  illega 
id  void;  Re  Comstock,  3  Sawyer,  3tS;  Semple  v.  Bank,  5  Sawyer,  88.  Bu 
e  corporation  cannot  take  advantage  of  this  circumstance  to  escape  servici 
'  process  in  suits  growing  out  of  its  operations  within  the  State.  Servicl 
ay  lie  made  upon  any  person  within  the  Stale  acting  as  its  agent:  Hager 
an  V.  Empire  Slate  Co.,  97  Pa.  St.  534.  Such  a  statute  cannot  affecl  tb< 
ght  of  the  corporation  to  sue  in  Federal  courts  within  the  Stale ;  North' 
estem  Mutual  Life  Ins.  Co.  v.  Elliott,  tl  Reporter,  315;  Orange  Nationa 
ink  V.  Traver,  7  Fed.  Rep.  146. 

S  Gibbs  V.  Queen  Ins.  Co.,  63  N.  Y.  114,  129  {per  Folger,  J,).  But  sei 
umberland  Coal  Co.  v.  Sherman,  S  Abb.  Ft.  343.  A  statute  of  Nebraski 
'ovides  that  railroad  corporations  organized  under  the  laws  of  other  States 
peraling  within  this  State,  shall  file  a  true  copy  of  their  articles  of  incoipo 
ilionwilh  the  secretary  of  state,  and  that  from  the  time  of  filing  the  same,  sue! 
>rporation  shall  be  "a  legal  corporation  of  this  Slate."  The  effect  of  Ihi 
ngnage  is  to  make  the  corporation  in  respect  10  all  iransactioDE  within  thi 
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The  service  provided  for  by  such  a  statute  is  exclusive. 
No  other  officer  or  agent  of  the  corporation  can  be  served 
as  a  substitute,  upon  the  theory  that  a  foreign  corporation 
which  has  established  an  agency  and  a  branch  of  its  busi- 
ness within  the  State  may  be  treated  as  a  domestic  corpora- 
tion for  the  service  of  writs.*  And,  in  view  of  the  fact  that, 
"the  mode  of  summoning  a  defendant  and  bringing  him 
into  court,  so  as  to  complete  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  litigation  ancf  the  parties  has 
always  been  a  matter  of  positive  law,"  *  where  the  Legisla- 
ture has  seen  fit  to  provide  a  different  mode  for  bringing  into 
court  a  foreign  corporation,  doing  business  within  its  juris- 
diction, from  that  prescribed  in  the  case  of  domestic  corpo- 
rations, the  former  must  be  pursued  to  the  exclusion  of  the 
latter.3 

(3.)  Having  no  Property  or  Agent  within  the  State,  —  There 
can  be  no  doubt  that  when  a  corporation  has  no  office  or 
agency  outside  of  the  State  creating  it,  its  chief  officer  can- 
not be  served  with  process  in  a  foreign  State  where  he  hap- 
pens to  be  present.^    The  rule  was  thus  stated  by  Spencer, 

State,  a  domestic  corporation,  distinct  in  fact  as  well  as  in  theory  from  the 
original  body,  in  so  far  that  service  of  process  upon  the  servants  of  the  cor- 
poration engaged  in  the  transaction  of  its  business  in  this  State  will  not  bind 
the  foreign  corporation :  Stout  r.  Sioux  City,  etc.,  R.  Co.,  8  Fed,  Rep.  794. 

*  Thayer  w.  Tyler,  10  Gray,  164;  Liblong  v,  Kansas  Fire  Ins.  Co.,  82  Pa. 
SL  413 ;  American  Express  Co.  v,  Conant,  45  Mich.  643 ;  Hartford  Fire  Ins. 
Co.  V,  Owen,  30  Mich.  441 ;  Hebel  v,  Amazon  Ins.  Co.,  33  Mich.  400;  Amer- 
ican Express  Co.  v,  Conant,  45  Mich.  642. 

'  Dock  V.  Elizabethtown  Steam  Man.  Co.,  34  N.  J.  L.  312,  314  (per  De- 
pue,  J.). 

3  Watson  V.  Judge,  24  Mich.  28 ;  Newell  v.  Great  Western  R.  Co.,  19 
Mich.  336 ;  Andrews  v,  Michigan  Central  R.  Co.,  99  Mass.  534. 

^  Moulin  V,  Insurance  Co.,  24  N.  J.  L.  222;  Bushel  v.  The  Common- 
wealth, 17  Serg.  &  R.  173,  176;  Middlebrooks  t/.  Spring6eld  Ins.  Co.,  14 
Conn.  301 ;  Libbey  v,  Hodgdon,  9  N.  H.  394,  397 ;  March  v»  Eastern  R.  Co., 
40  N.  H.  548,  582;  Midland  Pacific  R.  Co.  v,  McDermid,  91  111.  170;  Mid- 
dlebrooks V.  Springfield  Fire  Ins.  Co.,  14  Conn.  301 ;  Main  v.  Second  National 
Bank,  6  Biss.  26;  Hulbert  v,  Hope  Mutual  Ins.  Co.,  4  How.  Pr.  275;  Lati- 
mer V,  Union  Pacific  R.  Co.,  43  Mo.  105  ;  Camden  RoUing-Mill  Co.  v,  Swede 
Iron  Co.,  32  N.  J.  L.  15 ;  Nash  v.  Evangelical  Lutheran  Church,  i  Miles,  78; 
Dawson  v.  Campbell,  2  Miles,  170;    Combs  v.   Bank,   Bright.  63;    Lehigh 
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g  case:  "If  the  president  of  a  bank  of  an- 
cre  to  come  within  this  State,  he  would  not 

corporation  here ;  his  functions  and  his  char- 
ot  accompany  him,  when  he  moved  beyond 
n  of  the  government  under  whose  laws  he 
character." '  When,  therefore,  a  cause  of 
;  against  a  foreign  corporation,  and  officers 
e  not  regularly  within  the  State  to  be  served 
lirisdiction  of  the  case  can  ordinarily  be  ob- 
y  the  attachment  of  visible  property  of  the 
und  within  the  State.' 

Property  within  the  State.  —  Where  property 
>rporation  is  found  within  a  State  in  which  the 
is  no  branch  office  for  the  transaction  of  busi- 
:hment  of  such  property  coupled  with  service 

upon  the  president  of  the  corporation  while 
n   the  State,  docs  not  give  the  court  juris- 

corporation  for  the  purpose  of  rendering  a 

a,  5  Watts  &  S.  181,  187;  Bank  v.  Adams,  i  Pars.  Sel. 
eckham  v.  North  Parish,  16  Pick,  174;  Newell  ^.  Gieat 
J  Mich.  336 ;  Watson  v.  Judge,  24  Mich.  38 ;  The  State  v. 
Minn.  233.     Compare  Guernsey  v.  American  Ins.  Co,,  ij 

iliddlelown  Man.  Co.,  16  Johns,  s,  ^.  This  statement  muit 
the  qualificalion  that  when  the  presence  of  the  officers  of  a 

I  within  the  Stale  is  something  more  than  osual,  as  wheie 
act  the  business  of  the  corporation,  thejr  represent  the  coi- 
r  functioDB  accompany  (hem ;    Porter  v.  Chicago,  etc,  R. 

If  a  corporation,  after  transacting  business  in  a  foreign 
its  agency  and  officers  from  such  State,  and,  after  such 
lion  is  commenced  againsl  the  corporation  in  that  Stale,  on 
herein,  process  may  be  served  upon  its  officer*  when  there 
jrpose  only,  or  in  the  prosecution  of  private  business,  and 

II  be  properly  in  court  under  such  process :  Moulin  v.  Tien- 
,J.  L.S7- 

ayd,  I  Root,  447;  Sill  v.  Bank  of  United  Suies,  5  Conn. 
ly  a  foreign  corporation  for  the  manufacture  of  goods  to  be 
y  at  their  office  out  of  the  Slate,  does  not  give  the  corpora- 
■operiy  until  delivered  and  paid  for  according  lo  Ihe  apee- 
criy  cannot,  therefore,  be  attached  while  in  transitu,  in  an 
corporalion;   Bales  v.  New  Orleans,  etc.,  R.  Co.,  13  How. 
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judgment  in  personam.  Although  the  statute  requires  a 
summons  and  complaint  to  accompany  the  attachment,  the 
proceeding  is  still  in  rem^  the  service  of  the  summons  per- 
sonally or  by  publication  operating  only  as  a  notice  to  the 
company  that  such  proceedings  are  being  taken  against  its 
property.'  Under  the  present  law  of  New  York,"  a  foreign 
corporation,  having  neither  a  place  of  business  nor  property 
within  the  State,  may  nevertheless  become  subject  to  the 
jurisdiction  of  courts  of  the  State  where  a  cause  of  action 
has  arisen  in  favor  of  a  resident  of  that  State  against  the 
corporation.  Service  made  upon  an  officer  of  the  corpora- 
tion in  accordance  with  the  law  of  the  State  3  will  give  its 
courts  jurisdiction  in  the  case,  although  the  officer  served  be 
only  casually  within  the  State,^  and  the  judgment  rendered 
in  such  a  case  has  been  enforced  against  the  corporation  in 
another  jurisdiction.^  But  this  last  decision  can  hardly  be 
maintained.^ 

(5.)  In  Suits  in  Federal  Courts,  —  It  was  at  one  time  con- 
sidered that  the  submission  of  a  corporation  to  service 
of  process  in  a  foreign  State,  by  sending  an  agent  there 
whom  the  laws  of  that  State  designated  as  competent  to  be 
served  with  process  in  behalf  of  the  corporation,'  was  not 
to  be  extended  beyond  the  process  of  courts  of  that  State. 
By  the  Judiciary  Act  of  1789,®  it  was  provided  that  no  civil 
suit  should  be  brought  in  Circuit  Courts  of  the  United 
States  against  an  inhabitant  of  the  United  States,  by  any 

'  Hulbert  v,  Hope  Mutual  Ins.  Co.,  4  How.  Pr.  275;  s,  c,  affirmed,  4 
How.  Pr.  415;  Brewster  v.  Michigan,  etc,  R.  Co.,  5  How.  Pr.  183;  Latimer 
V.  Union  Pacific  R.  Co.,  43  Mo.  105. 

»  N.  Y.  Code  of  Civil  Proc,  sect  1780. 

3  N.  Y.  Code  Rem.  Jus.,  sect.  432. 

^  Pope  V.  Terre  Haute,  etc.,  R.  Co.,  24  Hun,  238  (affirmed  in  Court  of 
Appeals,  Nov.,  1881,  13  Reporter,  151)  ;  Bamett  v,  Chicago,  etc.,  R.  Co.,  4 
Hun,  114;  Prouty  v,  Michigan,  etc.,  R.  Co.,  4  Hun,  230;  Atlantic,  etc.,  Tel; 
Co.  V,  Baltimore,  etc.,  R.  Co.,  14  Jones  &  Sp.  377. 

5  Weymouth  v,  Washington,  etc.,  R.  Co.,  i  McArthur,  19  (two  judges 
dissented). 

^  Story  on  Confl.,  sect.  539 ;  Latimer  v.  Union  Pacific  R.  Co.,  43  Mo.  105. 

7  Lafayette  Ins.  Co.  v.  French,  18  How.  404. 

^  I  U.  S.  Stats,  at  Large,  79,  sect.  1 1. 
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i  in  any  other  district  than  that  whereof  he 
t,  or  in  which  he  shall  be  found  at  th^  time 
writ.  This  provision  was  substantially  re- 
act of  187s,  for  determining  the  jurisdiction 
ts  of  the  United  States.'  Acting  upon  the 
jy  repeated  decisions  of  the  Supreme  Court 
Jtates,  namely,  that  a  corporation  can  have 
lat  State  only  where  it  was  created,  judges 
'ourts  several  times  declared  that,  within  the 
se  acts,  a  corporation  could  be  considered  as 
'  of,  and  could  be  "  found  "  only  in,  the  State 
he  result  was  that  suits  against  foreign  cor- 
brought  in  State  courts,  and  then  by  process 
illy  reached  the  Federal  courts.  But  later 
dispensed  with  this  circuitous  method  of 
ederal  Court.  It  is  now  considered  that  a 
,tion  may,  within  the  meaning  of  the  acts 
"  found  "  in  any  State  where  it  has  an  office 
ion  of  business,  and  under  the  laws  of  which 
the  process  of  courts  within  the  State.'  "A 
id  Waite,  C.  J.,  "  cannot  change  its  residence 
ip.  It  can  have  its  legal  home  only  at  the 
is  located  by  or  under  the  authority  of  its 
may  by  its  agents  transact  business  any- 
rohibited  by  its  charter  or  excluded  by  local 
ich  circumstances,  it  seems  clear  that  it  may, 
of  securing  business,  consent  to  be  "found" 

at  Lu-ge,  470,  seel.  1. 

wVork,«tc.,  R.  Co.,  4  Blatchf,  lao;  Day  o.  Newark  Indi» 
hf.  618;  Soulheni,  etc.,  Td.  Co.  v.  New  Orleans,  etc.,  R, 
8;  SliUwell  v.  Empire  Fire  Ins.  Co.,  4  Cent,  L.  J.  463; 
lioDi.1  Bank,  6  Bias.  34;  Hume  v.  Pittsburg,  etc,  R.  Co., 

'.  Harris.  12  Wall.  65 ;  Knolt  v.  Southern  Life  lai.  Co., 
da  V.  British-American  Assur.  Co.,  10  Ch.  Leg.  N.  309; 
'■ger.  96  U.  S.  369;  Wilson  Packing  Co.  v.  HuDler,  8  Biss. 
r.  455;  Williams  f.  Empire  Transp.  Co.,  14  Pal-  Off.  Gai. 
Iroscoggin  Mills,  I  Fed.  Rep.  93 ;  Eaton  v.  St.  Louis,  etc., 
1;  Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  Rep.  9i  Brownell  v. 
I  Fed.  Rep.  761. 
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away  from  home,  for  the  purposes  of  suit  as  to  matters 
growing  out  of  its  transactions.  The  act  of  Congress  pre- 
scribing the  place  where  a  person  may  be  sued,  is  not  one 
affecting  the  general  jurisdiction  of  the  courts.  It  is  rather 
in  the  nature  of  a  personal  exemption  in  favor  of  a  defendant, 
and  it  is  one  which  he  may  waive.  If  the  citizenship  of  the 
parties  is  sufficient,  a  defendant  may  consent  to  be  sued 
anywhere  he  pleases,  and  certainly  jurisdiction  will  not  be 
ousted  because  he  has  consented." ' 

XII.  Sheriff ' s  Return,  —  (i.)  Illustrations  of  Defective  Re- 
turn,—  Where  a  judgment  by  default  is  taken  against  a 
corporation,  the  court  will  carefully  scrutinize  the  return  of 
the  sheriff  upon  a  motion  to  set  the  default  aside."  A 
return  in  such  a  case  showing  that  the  summons  was  served 
upon  "  one  of  the  proprietors  of  the  company "  is  clearly 
insufficient  where  the  statute  requires  service  upon  the 
"president  or  head  of  the  corporation,  or  secretary,  cashier, 
or  managing  agent  thereof."  3     So,  where  the  statute  author- 

'  Ex  parte  SchoUenberger,  96  U.  S.  369,  378.  This  service  need  not  be 
according  to  the  laws  of  a  State.  For  example*  the  statutes  of  Massachusetts 
require  actions  against  foreign  corporations,  although  having  an  office  in  this 
State,  to  be  begun  by  an  attachment  of  property:  Andrews  v,  Michigan,  etc., 
R.  Co.,  99  Mass.  534.  But  since  an  attachment  of  property  alone  cannot 
confer  jurisdiction  upon  a  Federal  court  in  a  suit  against  an  absent  defendant 
(Toland  v.  Sprague,  12  Pet.  300),  it  is  held  that  the  want  of  it  cannot  deprive 
this  court  of  jurisdiction,  if  the  service  upon  the  defendant  has  been  such  as 
would  be  made  upon  a  domestic  corporation :  Hayden  v.  Androscoggin  Mills, 
I  Fed.  Rep.  93. 

'  Southern  Express  Co.  v.  Craft,  43  Miss.  508,  515;  Carr  v.  Commercial 
Bank,  16  Wis.  50;  s.  c.  18  Wis.  255;  .19  Wis.  272;  Railroad  Co.  v.  Brittain, 
I  Pittsb.  Rep.  271.  A  deputy  sheriflf  who  is  a  stockholder  in  a  corporation  may, 
nevertheless,  serve  process  upon  it :  Merchants'  Bank  v.  Cook,  4  Pick.  405  ; 
Adams  v.  Wiscasset  Bank,  i  Me.  361.  But  it  has  been  held  to  constitute  a 
good  plea  in  abatement  that  the  writ  was  served  by  a  constable  who  was 
a  member  of  the  corporation:  Dunmore  Man.  Co.  v,  Rockwell,  Brayt.  18. 
Where  the  plaintiff  happens  to  be  an  officer  of  the  corporation,  his  adverse 
interest  clearly  renders  him  incompetent  to  be  served  with  process  in  behalf 
of  the  corporation,  although  otherwise  qualified  for  this  purpose :  Buck  v, 
Ashnelot  Man.  Co.,  4  Allen,  357. 

3  O'Brien  v,  Shaw's  Flat,  etc.,  Canal  Co.,  10  Cal.  343.  See  also  Flax, 
etc,  Co.  V,  Ballentine,  16  N.  J.  L.  454. 
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ion  the  "  managing  agent "  of  the  corporation, 
able  returned  that  he  had  served  the  "  busi- 
,"  a  judgment  by  default  was  set  aside,' 
a  a  writ  issued  against  a  corporation  as  fol- 
i  the  within  by  delivering  a  copy  of  the  same 
le  within-named  defendants  as  therein  com- 
lows  no  valid  service  upon  the  corporation.' 
return  that  the  service  was  made  by  reading 
'  to  the  within-named  company  "  is  insufficient.^ 
1  that  the  summons  was  served  upon  J.  5., 
e  company,  is  not  sufficient  to  show  that  the 
ide  upon  the  president  or  other  head  of  the 
ishier,  or  treasurer,  etc.,  as  required  by  statute. < 
se  such  a  return  was  held  sufficient,  in  view  of 
the  statute  authorizing  service  on  agents  was 
le  grade  of  the  agent  to  be  served.  The  re- 
ci  facie  evidence  that  the  person  served  pos- 
oper  qualifications  for  the  purpose,  but  the 
t  be  shown.5 

ow  Absence  of  Chief  Officers  to  justify  Service 
Officers.  —  Where  the  statute  provides  that,  in 
>f  the  principal  officers  of  the  corporation, 
ervice  ought  regularly  to  be  made,  cannot 
'ice  may  be  made  upon  other  and  inferior 
m  of  the  sheriff  that  he  served  the  summons 
le  latter  will  not  be  sufficient,  unless  it  further 
t  officers  to  be  regularly  served  could  not  be 
if  the  statute  further  provides  that,  in  the 
ich  officers  being  found,  "a  copy  of  the  sum- 

.  Co.  V.  Marsnno,  to  Nev.  370. 

.  Co.  V.  Rea,  33  Ark,  ig. 

,  etc.,  Co.  V.  Schirmer,  64  III.  106, 

iceis   Co,  V.  Craft,  43   Miss.  508.     See  also   O'Brien   v. 

Ztmi  Co.,  10  Cal.  343. 

Empire  Slaie  Co.,  97  Pa.  Si.  534. 

,  R.  Co.  f .  DoTsey,  48  III.  388 ;  St.  Louis,  etc.,  R.  Co.  P. 

llS;  Southern  Express  Co.  ii.  Hunt,  54  Miss.  664;   Toledo, 

n,  43  Ind.  405  ;  Reed  c.  Tyler,  56  111.  a88 ;  Palmetto  Town 

Cahon,  146;  Cairo,  etc.,  R.  Co.  v.  Trout,  33  Arli.  17, 
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mons  may  be  left  at  the  office  or  usual  place  of  business 
of  the  corporation  with  the  person  in  charge  thereof,"  this 
mode  of  service  will  be  valid  only  when  it  appears  from  the 
return  of  the  sheriff  that  none  of  the  specified  officers  — 
chief  or  subordinate  —  can  be  found  within  the  county.' 

(3.)  Must  show  Name  and  Station  of  the  Person  Served,  — 
It  is  absolutely  essential  that  it  should  appear  from  the 
sheriff's  return  that  the  proper  officer  was  served.  The 
mere  mention  of  the  officer  by  name,  without  any  statement 
of  his  official  position,  is  not  enough.*  It  is  not  sufficient 
for  the  sheriff  to  return  that  he  served  the  process  upon  the 
person  having  charge  of  the  office  of  the  corporation,  "  in 
the  absence  of  the  president  or  chief  officer,"  where  the 
statute  permits  such  service  only  when  the  president  or 
chief  officer  cannot  be  found  in  the  county.  Non  constat 
but  that  the  president  was  within  the  county,  but  merely 
absent  from  the  office.^  But  in  the  view  of  the  Supreme 
Court  of  Tennessee,  such  particularity  is  unnecessary.  A 
return  of  the  process  with  the  indorsement,  for  example, 
"Executed  29th  November,  1858,"  is  sufficient.  It  is  held 
that,  in  such  a  case,  the  presumption  is  that  the  sheriff  has 
done  everything  required  by  law  to  be  done,  in  order  to  the 
full  and  complete  execution  of  the  process.^ 

(4.)  Must  be  Certain,  —  The  return  must  be  positive.  It 
is  not  sufficient  to  state  that  service  was  made  on  J.  S.  as 
president.5     But  where  the  statute  authorized  service  to  be 

'  Fee  V,  Big  Sand  Iron  Co.,  13  Ohio  St.  563. 

'  Willamette,  etc.,  R.  Co.  v,  Williams,  i  Oreg.  112;  Cairo,  etc.,  R.  Co. 
V,  Trout,  33  Ark.  17.  The  statutes  of  Missouri  provide  for  service  of  sum- 
mons upon  foreign  corporations  by  delivering  a  copy  of  the  writ  and  petition 
to  any  officer  or  agent  of  such  company  "in  charge  of  any  office  or  place  of 
business:  *'  Rev.  Stats.  Mo.  1879,  sect.  3489.  The  return  of  service  must  state 
that  a  copy  of  the  writ  and  petition  were  delivered  to  an  officer  or  agent  in 
charge  of  an  office  or  place  of  business  of  the  defendant :  Kinfeke  v.  Mer- 
chants* Dispatch  Transp.  Co.,  1 1  Fed.  Rep.  282. 

3  Hoen  V,  Atlantic,  etc,  R.  Co.,  64  Mo.  561. 

♦  Wartrace  v,  Wartrace,  etc..  Turnpike  Co.,  11  Humph.  515;  s,c,2  Coldw. 
515;  Ridgeway  v.  Bank  of  Tennessee,  11  Humph.  523;  Bell  v,  Williams,  i 
Head,  229;  Gardner  v.  Barger,  4  Heisk.  668,  671. 

5  Illinois,  etc.,  Tel.  Co.  v,  Kennedy,  24  111.  319. 
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rector,  and  the  officer  returned  that  he  had 
^puttd  to  be  one  of  the  directors  of  the  com- 
record  showed  that  two  years  previous  J.  S. 
of  the  directors,  the  service  was  held  suffi- 
sence  of  proof  that  J.  S.  was  not  one  of  the 
lime  of  service.'  A  statement  in  the  return 
lant's  agent  refused  to  receive  a  copy  of  the 
sarily  implies  that  one  was  offered.'  The  use 
ers  of  the  corporate  name  instead  of  the  name 
render  the  return  obscure  or  ambiguous.^ 
•when  Regular.  —  Where  the  sheriff's  return 
ts  formal  upon  its  face,  it  is  not  clear  upon 
effect  is  to  be  given  to  it.  In  Alabama,  be- 
t  by  default  can  be  rendered,  the  court  must 
to  show  that  the  person  named  in  the  return 
;  proper  person  to  be  served  with  process  in 
^rporation,  and  that  the  court  did  hear  such 
appear  in  the  entry  of  judgment  or  other 
ird.*  But  in  California,  and,  it  is  presumed, 
leral  rule,  the  return  showing  service  upon 
er  of  the  corporation  \%  prima  facie  evidence 
5  named  in  the  return  were  such  officers,  and 
fault  may  be  taken  upon  such  a  return.^ 
to  set  aside  the  service  of  a  writ,  Sharswood, 
held  that  he  could  consider  only  the  face  of 

Brown,  17  Wall.  445. 
~o.  v.  Higbsmilh,  44  Iowa,  330. 
luitding  AssD.  v.  Hogan,  38  Ark.  361. 
Bank  v.  Walker,   Minor,  391 ;  St.  John  v.  Tombeckbee 
Lyon  V.  Loranl,  3  AU.  151 ;  Welumpka,  elc,  R.  Co.  v. 
outhem  Eipreis  Co.  v.  Carroll,  41  Ala.  437 ;  Oxford  Iron 
Ala.  34  ;  Tallad«ga  In«.  Co.  ti.  McCullough,  43  Ala.  667  ; 
R.  Co.  V.  Hartwell,  43  Ala.  508;  Talladega  Ina.  Co.  v 
zSz.     A  recital  in  the  judgment  enb7  that  service  was 
sfaclion  of  the  court,"  will  be  construed  to  mean  that  evi- 
d  tending  to  show  thai  Ihe  person  served  was  the  proper 
fition  for  this  purpose :  Talladega  Ins.  Co.  r.  Woodward, 

Mountain  Water  Co.,  10  Cal.  441  ;  Wilson  v.  Spring  Hilb 
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the  return.  Evidence  to  the  effect  that  the  person  upon 
whom  the  service  was  made  was  not  an  agent  of  the 
defendant  corporation,  would  not  be  heard.  This,  it  was 
admitted,  did  not  interfere  with  the  established  practice  to 
open  a  judgment  by  default,  and  let  the  party  take  defence 
upon  the  merits.'  On  the  other  hand,  the  Supreme  Court 
of  Illinois  held  that  where  service  was  made  upon  other 
than  the  head  officers  of  the  corporation,  the  defendants 
might  plead  in  abatement  that  they  were  not  served  with 
process,  and  that  it  was  incumbent  on  the  plaintiff  to  show 
that  they  were.  Breese,  J.,  said :  "  When  a  party  sues  an 
incorporated  company  whose  president  and  whose  place 
of  doing  business  is  out  of  the  county  where  suit  is  brought, 
and  causes  his  process  to  be  served  on  one  whom  he  chooses 
to  consider  the  agent  of  the  company,  it  is  no  hardship  to 
require  him  to  prove  that  such  person  was  the  agent."' 

(6.)  Effect  of  Acknowledgment  of  Service.  —  The  agents 
of  a  foreign  or  domestic  corporation  who  are  competent 
to  be  served  with  process  may  also  acknowledge  service 
of  the  writ  and  waive  process.^  But  an  indorsement  of 
acceptance  of  service  on  behalf  of  a  corporation,  by  per- 
sons who  describe  themselves  in  such  indorsement  as  agents 
of  the  corporation,  has  no  legal  force  of  itself  as  evidence 
of  the  fact  of  such  agency,  or  as  proof  of  such  service  as 
the  law  contemplates.*  In  the  language  of  the  court,  in 
one  case :  "  Their  unsworn  statement  was  of  no  more  legal 
value  to  establish  service  than  the  like  statement  by  any- 
body else  would  have  been."  s 

Edwin  G.  Merriam. 
St.  Louis,  Mo. 

'  Rennard  v.  Railroad  Co.,  i  Phila.  41. 

'  Mineral  Point  R.  Co.  v.  Keep,  22  III.  9,  16. 

3  Atlantic,  etc.,  R.  Co.  v,  Jacksonville,  etc.,  R.  Co.,  51  Ga.  458. 

^  Talladega  Ins.  Co.  v.  Woodward,  44  Ala.  282. 

5  Hebel  v.  Amazon  Ins.  Co.,  33  Mich.  400. 
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e  delivers  goods  on  condition  that  a  surety 
for  the  price,  and  that  they  are  to  remain  the 
:  vendor  till  such  surety  is  given,  the  property 
so  that  they  may  be  attached  as  the  goods 

delivery  of  goods  on  condition  that  the  title 
in  the  vendee  until  payment  of  the  price,  pass 

the  condition  is  performed ;  and  the  vendor, 
laches,  may  reclaim  the  property  even  from 
urchased  it  from  his  vendee  in  good  faith  and 

sonal  property  is  sold  with  an  express  agree- 
title  shall  remain  in  the  vendor  until  the  whole 
se-money  is  paid,  the  purchaser  can  convey 
e,  and  the  property  may  be  reclaimed  in  the 
inocent  vendee  by  the  original  seller." ' 
ods  are  sold  for  cash,  and  the  seller  delivers 
myer  upon  the  faith  of  his  paying  cash  for 
mediately  demands  the  cash,  and  the  buyer 
it,  the  delivery  is  not  an  absolute,  but  a  con- 
;ry,  and  if  the  buyer  refuses  to  perform  the 
>roperty  in  the  goods  passes  to  him."* 
are  sold  conditionally,  and  delivery  made 
custom  of  the  trade,  before  the  conditions 
vith,  in  expectation  of  comphance,  the  deliv- 
ditional,  and  no  title  vests  in  the  purchaser 
nee  of  the  condition ;  and  if  he  steadily  refuse 
e  seller  may  recover  the  goods  by  an  action 

delivery  of  goods  upon  a  written  agreement 

lornlon,  4  Mass.  405. 

irtford,  elc,  R.  Co.,  3  Gray,  54S;  Gilbert  v.  Thompson,  3 

e  v.  Catheiwood,  36  Mo.  479 ;  BalUrd  v.  Burgelt,  47  Bvb. 

:,  44  Mo.  413-  Compare  Gnffin  s.  Pugh,  44  Mo.  326; 
2  Hill,  3a6;  Perk.  Sloty  on  Sales,  seeu  313,  Hole  a,  ind 

.  Co.  K.  Miller,  7  Phila.  Rep.  97, 
Horn,  7  Blatchr.  548. 
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that  the  purchaser  shall  not  take  title  until  the  payment  by 
him  of  the  purchase-price,  passes  no  title  until  the  condition 
is  performed,  and  the  seller,  if  not  guilty  of  laches,  may  re- 
claim the  goods  even  from  a  third  party,  who  has  bought 
them  from  the  purchaser  in  good  faith  and  without  notice." ' 
"To  render  a  delivery  of  the  property  under  an  agree- 
ment for  the  sale  of  chattels  conditional,  it  is  not  necessary 
that  the  vendor  should  declare  the  conditions,  in  express 
terms,  at  the  time  of  delivery.  It  is  sufficient  if  the  intent 
of  the  parties  can  be  inferred  from  their  acts  or  the  circuni- 
stances  of  the  case."  ' 

II.  Thus  the  vendee  acquires  no  right  of  property  a  the 
article  sold.  Nor  is  the  title  considered  passed  and  l  mort- 
gage given  back  for  the  price.^ 

'  Kexmy  v.  Planer,  3  Daly,  131. 

*  Hammett  v,  Linneman,  48  N.  Y.  399.  And  see  Bumell  v.  Marion,  44 
Vt  277 ;  Ridgeway  v,  Kennedy,  52  Mo.  24 ;  Singer  Man.  Co.  v,  Treadway,  4 
Bradw.  57.  See  Hamilton  v.  Singer  Man.  Co.,  54  111.  370 ;  Howe  Machine 
Co.  V.  Willin,  85  111.  333;  Greer  v.  Church,  13  Barb.  430;  Domestic  Sewing 
Machine  Co.  v.  Anderson,  23  Mich.  57 ;  Sage  v,  Slutz,  23  Ohio  St  i ;  Putnam  v, 
Lamphin,  36  CaL  151;  McBride  v.  Whitehead,  Ga.  Dec,  pt.  i,  p.  165; 
Marston  vi  Baldwin,  17  Mass.  606;  Dudley  v.  Sawyer,  41  N.  H.  326;  Flee- 
man  v.  McKean,  25  Barb.  474 ;  Herring  v.  Hoppock,  3  Ducr,  20 ;  Bennett  v. 
Sims,  I  Rice,  421;  Reeves  v.  Harris,  i  Bailey,  563;  Bradshaw  v,  Thomas,  7 
Yerg.  497 ;  West  v.  Bolton,  4  Vt  558 ;  Goodwin  v.  May,  23  Ga.  205 ;  Shire- 
man  V,  Jackson,  14  Ind.  459 ;  Bailey  v,  Harris,  8  Iowa,  331 ;  Patton  v,  Mc- 
Cane,  15  B.  Mon.  555;  Comstock  v.  Smith,  23  Me.  202;  Husscy  v,  Thornton, 
4  Mass.  405  ;  Reed  v,  Upton,  10  Pick.  522 ;  Heath  v,  Randall,  4  Cush.  195  ; 
Sargent  t'.  Mctcalf,  5  Gray,  306;  Blanchard  v.  Childj^7  Gray,  155;  Deshon 
V.  Bigelow,  8  Gray,  159;  Dannefelser  v,  Weigel,  27  Mo.  45;  McFarland  v. 
Farmer,  42  N.  H.  286 ;  Herring  v,  Willard,  2  Sandf.  418 ;  Piser  v.  Steams,  I 
Hilt  86;  Price  v.  Jones,  3  Head,  84;  Bigelow  v.  Huntley,  8  Vt  154}  Man- 
well  V.  Briggs,  17  Vt  176;  Lucy  v,  Bundy,  9  N.  H.  298;  Buckmaster  v. 
Smith,  22  Vt  203;  Root  v.  Lord,  23  Vt  568;  Armington  v,  Houston,  38  Vt. 
448;  Swallow  V.  Emery,  ill  Mass.  355;  Ober  v,  Carson,  62  Mo.  209 ;  Rob- 
bins  V.  Phillips,  68  Mo.  loo;  Wrangler  v.  Franklin,  70  Mo.  659;  Summer  v. 
Cottey,  71  Mo.  121  (125)  ;  England  v.  Mortland,  3  Mo.  App.  490 ;  Dwycr  v. 
Denny,  6  Mo.  App.  518. 

3  Hughes  V.  Sheaff,  19  Iowa,  335 ;  Plummer  v.  Shirley,  16  Ind.  380 ;  Bry- 
ant V.  Crosby,  36  Me.  562 ;  Mount  v.  Harris,  i  Smed.  &  M.  185 ;  Rogers 
Locomotive  Works  t/.  Lewis,  4  Dill.  158,  //  supra. 
VOL.  VIII.  NO.  3  16 
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III.  How  far  the  vendor  is  entitled  to  claim  all  instal- 
lents  of  price  paid  as  liquidated  damages,  under  an  agree- 
lent  to  that  effect,  or  how  far  third  persons  purchasers 
om  vendee  are  protected,  is  a  matter  of  more  doubt. 

The  better  opinion  would  seem  to  be  that  the  vendor 
pon  replevying  the  property  cannot  retain  all  the  instal- 
lents  paid.' 

In  some  States  this  is  regulated  by  statute.  The  statutes 
f  Missouri  provide  that  the  vendor  may  retain  no  more  than 
ne-third  of  the  amount  paid.' 

Indeed,  the  amount  paid,  whether  called  liquidated 
amages  or  not,  is  to  be  regarded  more  in  the  nature  of  a 
enalty.3 

IV,  But  there  is  more  doubt  as  to  the  right  of  third  par- 
es purchasers  from  the  vendee,  in  ignorance  that  he  has 
3t  paid  in  full,  and  in  reliance  on  his  possession  and  ap- 
arent  ownership. 

It  is  said  "  that  a  sale  and  delivery  on  condition  that  the 
tie  shall  not  vest  in  the  vendee  until  payment  of  the  price, 
ass  no  title  until  the  condition  is  performed ;  and  the  ven- 
or,  if  guilty  of  no  laches,  may  reclaim  the  property  even 
om  one  who  has  purchased  from  his  vendee  in  good  faith 
id  without  notice."  * 

But,  on  the  other  hand,  it  is  said  that  where  the  property 
IS  been  delivered  to  the  vendee,  and  he  is  thus  vested  with 
dicta  of  ownership,  and  he  sells  or  pledges  it  to  a  6orta 
ie  purchaser  without  notice,  the  latter  acquires  rights  that 
ill  be  protected,  and  as  to  such  third  persons  it  does  not 
atter  as  to  the  intent  with  which  it  was  delivered.^ 

■  Freitan  v.  Whitney,  33  Mich.  360. 

■  Rev.  Suts.  Mo„  seet».  3507,  2508. 
3  Preston  v.  Whitney,  33  Mich.  160. 

*  Coggill  f.  H«rtford,  etc.,  R.  Co.,  3  Gray,  545 ;  Gilbert  v.  Thompson,  3 
ay,  550;  Parmleef.  Catherwood,  36  M0.479;  Ballard  v.  Burgelt,  47  Barb. 
6,  tt  sufra. 

s  Michigan,  etc.,  R.  C«.  v.  Philips,  60  III.  190;  Greer  v.  Church,  13  Bush, 
d;  Domestic  Sewing  Machine  Co.  v.  Anderson,  23  Mich.  57;  Steelrard  f. 
igei,  1  Hilt.  96. 
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These  two  classes  of  cases  cannot  probably  be  recon- 
ciled, for  though  the  first  say  that  the  original  vendor,  if 
guilty  of  no  laches,  may  reclaim  the  property,  they  evi- 
dently regard  his  delivering  of  possession  as  no  laches,  for 
they  speak  of  property  delivered  to  vendee  upon  condition 
that  the  title  shall  not  vest  in  him  until  payment  of  the 
price. 

V.  The  next  question  that  arises,  is,  is  the  vendee  liable  in 
an  action  for  the  price,  or  may  the  vendor  waive  the  condi- 
tion and  thus  affirm  an  absolute  sale. 

Undoubtedly  the  vendor  may  waive  the  condition,  and  a 
suit  brought  for  the  price  will  be  evidence,  although  not 
always  conclusive  that  the  condition  has  been  waived/ 

But  the  vendee  has  rights  under  the  contract,  and  need 
not  accept  the  waiver.  In  other  words,  as  a  matter  of  right, 
no  action  lies  for  the  price  upon  a  conditional  sale  where 
the  title  is  retained.  The  action  should  be  for  breach  of 
contract,*  or  in  trover  or  replevin  for  the  goods  or  value.^ 

Thos.  W.  Peirce. 

'  Martton  v.  Baldwin,  17  Mass.  606.    And  see  Rice  v,  Andrews,  32  Vt  691. 

*  BcDJ.  on  Sales,  sects.  609,  758. 

3  Story  on  Sales  (4th  Am.  ed.),  secL  440. 
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of  Whipple  V.  Whitman,  before  the  Supreme 
ode  Island  (reported  in  the  American  Law 
July,  1882  (n.  s.),  Vol.  XXI.,  No.  7),  Durfee,. 
rering  the  opinion  of  the  court,  remarked  that, 

the  doctrine  established  by  the  later  cases, 
dilation  is,  that  the  attorney  has  power,  by  vir- 
liner,  to  compromise  the  action  in  which  be  is 
ided  he  acts  &ana  fide  and  reasonably,  and  does- 
.e  positive  instructions  of  his  client ;  and  that 
se  will  bind  the  client,  even  if  he  does  violate 
unless  the  violation   is  known  to  the  adverse 

learned  Chief  Justice  then  proceeds  to  cite  sev- 
cases,  among  others  Swinfen  v.  Swinfen  *  and 
)rd  Chelmsford,*  in  support  of  the  opinion  thus 
but  seems  to  have  entirely  overlooked  the 
3n  of  the  same  case  of  Swinfen  v.  Swinfen.^ 
istice  further  alleges  that  "  the  reason  is,  the 
lin  the  scope  of  his  retainer,  is  considered  the 
:  of  the  client." 

ish  doctrine,"  continues  the  court,  "finds  sup- 
^mcrican  cases,"  —  cases  to  that  effect  are  then 

the  main  current  of  decision  in  this  country 
rfuUy  against  it."  Here  follows  a  string  of 
es  in  support  of  that  view.  "  The  American 
^er,  show  a  leaning  in  favor  of  such  compro- 
fairly  made,  and  readily  uphold  them  if  they 
nds  on  which  to  do  so,"  Indeed,  Chief  Justice 
■lolker  V.  Parker,'  quoted  in  the  judicial  opinion 
sing,  says  :  "An  attorney  at  law,  merely  as  such, 

.  (JuDc  18,  1856).  }  24  Beav.  559  (Nov.,  1859). 

.  890  CJune  8,  i860).      *  7  Cranch,  436,  451. 
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has,  strictly  speaking,  no  right  to  make  a  compromise,  yet  a 
court  would  be  disinclined  to  disturb   one  which  was  not 
so  unreasonable  in  itself  as  to  be  exclaimed  against  by  alL 
and  to  create  an  impression  that  the  judgment  of  the  attor- 
ney has  been  imposed  on  or  not  fairly  exercised."     The 
court  also   draws  attention  to  Roller  v.  Wooldridge,'  and 
Potter  V.  Parsons."    In  the  case  of  Swinfen  v.  Swinfen,^  re- 
heard November  24, 1857,  —  plaintiff  showing  cause,  —  it  was 
unnecessary  to  define  the  precise  limits  of  the  authority  of 
counsel  to  agree  to  a  compromise  at  nisi  prius,  because  the 
proceeding,  although  it  arose  out  of  the  trial,  was  for  an  at- 
tachment for  not  obeying  a  rule  of  the  court,  which  attach- 
ment was  not  sustained.     It  is  true,  the  authority  of  counsel 
was  incidentally  discussed  in  the  course  of  the  argument  on 
the  motion  for  a  rule  to  show  cause,^  and  Cresswell,  J.,  in 
delivering  his  opinion,  in  which  Mr.  Justice  Willis  and  Mr. 
Justice  Williams  entirely  concurred,  said  :  ''  I  am  glad  to  find 
that  there  is  abundant  authority  for  our  holding  that  the 
client  is   absolutely  and   conclusively  bound   by  what  the 
counsel,  on  her  behalf,  assented  to.     I  think  it  would  be 
most  fatal  to  the  due  administration  of  justice,  if  we  were  to 
allow  the  authority  of  counsel  to  be  thus  questioned.     And 
there   is  not  any  hardship  or  inconvenience  in  this ;  for,  if 
the  client  or  the  attorney  has  reason  to  think  that  the  coun- 
sel is  taking  a  course  that  will  prejudice  his  interests,  he 
may  withdraw  his  brief,  and  so  put  an  end  to  his  authority 
to  represent  the  client  before  the  court.     But  if  counsel, 
duly  instructed,  take  upon  himself  to  consent  to  a  compro- 
mise, which  he,  in  the  exercise  of  a  sound  discretion,  judges 
to  be  for  the  interest  of  his  client,  the  court  will  not  inquire  into 
the  existence  or  the  extent  of  his  authority.     I  am  extremely 
happy  to  find  that  the  decisions  abundantly  bear  us  out  in 
thinking  this   objection   cannot  be   permitted  to  prevail." 
Crowder,  J.,   however,  dissented,  upon  the  hearing  of  the 
^/]gumcnt  to  "  show  cause  "  upon  affidavits. 

'  46  Texas,  485.  3  1  C.  B.  ^N.  s.)  364. 

^^   '4-    Iowa,  286.  *  Supra. 
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>nce  seen  that  the  judge  is  here  speaking  of 
nguished  from  attorney.  The  attorney  can, 
withdraw  his  instructions  from  the  counsel^ 
m  of  all  further  authority.  Where  the  coun- 
are  one,  then  the  client  himself  can  withdraw 

but,  failing  so  to  do,  a  mere  verbal  protest  or 
Igment  as  to  the  terms  of  the  contemplated 
ght  lead  to  much  embarrassment  at  the 
:  that  in  Fray  v.  Nowles,'  it  was  held  that  an 
;d  to  conduct  a  cause,  and  having  express 
his  client  not  to  enter  into  a  compromise, 
nder  such  retainer,  to  enter  into  any  compro- 
igh  it  be  reasonable  and  bona  fide,  and  for 
the  client;  and  that  it  is  no  defence  to  an 
nagcs,  though  the  damage  actually  sus- 
lal,  that  the  compromise  was  entered  into  by 
unsel  retained  and  employed  by  the  attor- 
retainer,  for  the  conduct  of  the  cause.  In 
mpromise  was  entered  into  by  the  attorney 
i  had  come  on  for  trial  at  nisi  prius. 
af  the  Master  of  the  Rolls  (Sir  John  Romilly) 
is  well  worthy  of  consideration.  The  ques- 
nise,  divested  of  all  technicalities,  was  really 
iicated  upon  by  this  court  of  equity,  out  of 
had  been  directed,  made  in  a  suit  in  chan- 
validityof  the  will  of  one  Samuel  Swinfen, 
)n  a  motion  for  a  new  trial,  which  was- 
}sequently  affirmed  upon  appeal  by  the  Lords 
.pril  22,  1858,3  the  issue  being  afterwards 
erdict  found  in  favor  of  the  will,  the  Master 
IS  delivered  himself:  "What  is  the  author- 
ited  in  an  attorney  in  these  cases?  He  is 
induct  a  suit  for  a  client ;  but  I  apprehend  it 
y  clear  that  a  compromise  does  not  come 

'  conduct  of  a  suit,'  and  that  a  compromise 
tie  meaning  of  the  words  'management  of  a 

^  '34  Beav.  549.  >  De  G.  &  J.  3S1. 
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cause/  Upon  what  principle,  then,  can  it  be  said,  that  an 
attorney  has  an  implied  authority  to  compromise  the  sub- 
ject-matter of  a  suit  which  he  is  employed  to  conduct? 
How  far  does  it  reach  ?  Does  such  implied  authority  extend 
so  far  as  to  enable  him  to  sell  the  subject-matter  of  the  suit? 
Yet,  in  point  of  fact,  a  compromise  is  nothing  more  than  >a 
sale  between  the  parties,  upon  certain  terms.  *  *  *  Un- 
less there  be  some  rule  applicable  to  attorneys  different 
from  that  which  prevails  in  other  cases  of  principal  and 
agent,  it  appears  to  me  to  be  impossible  to  say  that  an  attor- 
ney has,  without  the  direct  authority  of  his  client,  an  implied 
authority  to  dispose  of  the  subject-matter  of  the  suit,  instead 
of  conducting  the  cause,  which  is  the  matter  that  he  is  em- 
ployed to  do." 

It  will  be  readily  seen  that  this  case  does  not  go  the 
length,  as  stated  by  Dufree,  C.  J.,  in  Whipple  v.  Whitman, 
of  recognizing  the  doctrine  "that  the  attorney  has  power,  by 
virtue  of  his  retainer,  to  compromise  the  action  in  which  he 
is  retained,  provided  he  acts  bona  fide  and  reasonably,  and 
does  not  violate  the  positive  instructions  of  his  client,  and 
that  the  compromise  will  bind  the  client,  even  if  he  does  vio- 
late instructions,  unless  the  violation  is  known  to  the  adverse 
party."  It  is  evident  that  the  Supreme  Court  of  Rhode 
Island  had  not  had  its  attention  called  to  this  decision,  when 
the  above  observations  were  made  contrasting  the  English 
doctrine  with  that  of  America. 

But  further,  the  case  of  Swinfen  v.  Lord  Chelmsford,* 
referred  to  in  the  judgment  in  Whipple  z/.  Whitman,  was 
that  of  an  action  brought,  not  against  the  attorney,  but 
against  the  counsel  who  was  employed  to  conduct  a  cause, 
and  who  entered  into  a  compromise  bona  fide.  The  court 
was  of  opinion  that  no  action  would  lie  against  a  barrister, 
assuming  that  everything  done  by  suck  defendant  was  done  in 
honesty  and  good  faith. 

Pollock,  C.  B.,  in  giving  judgment  said  {inter  alia) :  **  It 
seems  admitted  on  all  hands  that  a  barrister  is  not  respon- 
sible for  ignorance  of  law,  or  any  mistake  in  fact,  or  for 

»  Supra. 
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being  less  eloquent  or  astute  than  he  was  expected  to 
be.  According  to  my  view  of  the  law,  a  barrister,  acting 
with  perfect  good  faith  and  with  a  single  view  to  the 
interests  of  his  client,  is  not  responsible  for  any  mis- 
take, or  indiscretion,  or  error  of  judgment,  of  any  sort;  and 
if  he  imagines  he  has  authority  to  make  a  compromise  when 
he  really  has  not,  this  is  a  mistake  either  in  law  or  fact ;  or 
if,  in  spite  of  instructions  to  the  contrary,  he  enters  into  a 
compromise,  believing  that  it  is  the  best  course  to  take,  and 
that  the  interest  of  his  client  requires  it,  this  is  but  an  indis- 
cretion or  an  error  in  judgment,  if  done  honestly;  but  it 
appears  to  me  that,  neither  for  the  one  nor  the  other,  can 
any  action  be  maintained  against  him,  and  I  should  have 
been  willing  to  put  my  judgment  on  that  ground ;  but  our 
lamented  brother  Watson,  who  heard  the  whole  of  the  ar- 
gument, was  entirely  of  the  same  opinion,  and,  therefore, 
would  certainly  have  concurred  in  our  judgment  that  the 
rule  for  a  new  trial  be  discharged." 

So  much  for  the  English  doctrine  with  respect  to  the 
liabilities  and  duties  of  the  barrister.  Now,  with  respect  to 
those  of  an  attorney.  We  will  finally  consider  those  devolv- 
ing upon  and  appertaining  to  the  twofold  position  of  attor- 
ney, and  advocate  or  counsel,  when  combined  in  one  person, 
as  in  the  United  States  of  America. 

With  respect  to  attorneys  qua  attorneys.  The  attorney, 
within  the  scope  of  his  retainer,  is  doubtless  considered,  as 
was  said  in  Whipple  v.  Whitman,  the  general  agent  of  the 
client.  But  in  Colledge  v,  Horn,*  Best,  C.  J.,  said :  *'  I  cannot 
allow  that  the  counsel  is  the  agent  of  the  party."  And  Pol- 
lock, C.  B:,  in  Swinfen  v.  Lord  Chelmsford,  put  the  case: 
**  Suppose,  on  consultation,  the  attorney  and  client  take  op- 
posite views  as  to  a  compromise,  by  whose  instructions  is  the 
counsel  to  be  guided  ?  "  The  answer  being,  "  By  those  of  the 
client,"  the  Lord  Chief  Baron  replied :  "  I  think  an  advo- 
cate ought  to  follow  his  own  judgment ;  he  is  not  an  agent." 
Herein  then  appears  to  lie  the  distinction  recognized  by 
the  English  law,  viz.:   that  the  attorney  is  the    agent  for 

*  3  Bing.  119,  121. 
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the  client,  but  the  counsel  or  barrister  is  not.  In  fact,  the 
relation  of  attorney  and  client  is  so  different  from  that  of 
counsel  and  client  that  the  same  rules  are  inapplicable  to 
both  cases  alike.  Erie,  C.  J.,  in  Chown  v.  Parrott,^  said  dis- 
tinctly: "The  reason  why  the  compromise  is  held  to  be 
binding  upon  the  client  is,  because  the  attorney  is  his  general 
agent  for  that  purpose.  I  think  that  is  established  by 
Fray  v,  Noules,*  where  it  was  held  that  an  attorney  who 
makes  a  compromise  in  defiance  of  the  express  directions  of 
his  client  not  to  do  so,  is  guilty  of  a  breach  of  duty."  In 
the  same  case  Byles,  J.,  remarks  :  "  In  matters  of  this  nature, 
the  responsibility  of  attorneys  (from  which  counsel  are  exempt) 
is  already  sufficiently  serious." 

Story  on  Agency  ^  was  referred  to  in  the  course  of  the 
argument  for  the  plaintiff,^  as  well  pointing  out  the  distinc- 
tion between  the  duties  of  counsel  and  those  of  attorneys 
As  also  was  Colquhoun's  Summary  of  the  Roman  Civil  Law.* 
Story,  referring  to  attorneys,  says :  "  These  are  wholly  dis- 
tinguishable from  advocates  or  counsel  in  the  Roman  and 
English  courts,  although  not  generally  in  the  American 
courts." 

Strauss  v.  Francis,^  like  Swinfen  v.  Swinfen,  resulted  in 
the  withdrawal  of  a  juror  and  a  compromise  in  open  court, 
such  being  within  counsel's  apparent  authority,  and  not,  as 
in  the  Swinfen  case,  against  the  alleged  express  authority  of 
the  client. 

But  Prestwich  v,  Foley ,7  and  Fray  v.  Noules,*  were  ac- 
tions against  the  respective  attorneys  for  compromising 
matters  pending  the  actions  and  before  trial,  and,  as  Lord 
Campbell,  C.  J.,  said  in  the  latter  case :  "  This  is  a  question 
as  to  the  relation  between  attorney  and  client ;  and  my  view 
of  it  must  not  be  considered  as  affecting  the  question  of  the 
relation  between  counsel  and  client,  or  the  relation  between 
the  client  and  the  opposite  party  in  the  cause." 

■  14  C  B.  74.  5  Vol.  IIL,  sect  2207. 

■  I  EL  &  El.  839.  *  L.  R.  I  Q.  B.  379. 

3  Sect  24.  7  iS  a  B.  (N.  s.)  806. 

-♦  As  reported  in  1  C.  B.  (N.  s.)  381.  ^  I  El.  &  El.  839. 
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irrott,'  was  an  action  against  an  attornej  foi 
pending  the  suit,  —  an  act  clearly  within  his 
jencyi  provided  the  compromise  is  for  the 
Hent,  and  not  made  in  defiance  of  his  express 

in  his  treatise  on  Attorneys  and  Counsellors 
admitting  that  in  England  the  decisions  upon 

counsel  to  compromise  are  not  uniform, 
that  the  general  rule  in  England,  sustained  by 
orities,  is  that  the  compromise  should  be  iona 
ind  beneficial  to  the  client,  and  that,  though 
)y  virtue  of  his  retainer  in  the  suit,  has  no 
itters  collateral  to  it,  yet  the  courts  will  not 
e  existence  or  the  extent  of  his  authority,  if 
exercise  of  a  sound  discretion,  consents  to  a. 
hich  he  judges  to  be  for  the  interest  of  his 
eeks  cites  the  cases  we  have  already  referred 
f  this  view,  adding  that  if  a  client  be  present 
■promise,  it  will  not  be  set  aside  on  his  alle- 
i  did  not  understand  what  was  going  on.* 
urther  draws  attention  to  the  fact  that  Chown 

an  action  against  attorneys.  The  italics  are 
rshalling  in  a  masterly  manner  all  the  leading 
bject  of  the  law  as  expounded  in  England,  in- 
ire  have  already  cited  and  commented  upon, 

them  with  American  cases,  especially  Mar- 
I,*  and  Holker  v.  Parker,*  he  proceeds  to  re- 
t  is  laid  down  in  American  cases  that  an 
o  authority  arising  from  his  employment  in 
-  no  implied  power,  to  compromise  his  client's 
tie  3  suit  and  conclude  the  client,  without  the 
:.  He  cites  a  whole  roll  of  cases  in  support 
m  the  reports  of  various  States  in  the  Union  ; 
:  the  principle  has  been  so  far  modified,  that 

or  compromise  of  a   suit   by  an  attorney. 


.)74. 

1  Sufra. 

iMon,   5  C.  B.  (N.  s.)  59. 

*  II  Kui.  554- 

S  7  Cranch,  436. 
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even  though  made  without  special  authority,  has  not  been 
interfered  with,  unless  it  was  so  unreasonable  as  to  warrant 
a  belief  that  the  attorney  was  imposed  upon,  or  did  not  ex- 
ercise his  judgment  fairly.     He   cites   Potter  v.  Parsons/ 
Holker  v,  Parker,*  and  Christie  v.  Sawyer.^     He  also  adds : 
"There  are  numerous  cases  in  the  United  States  where  the 
attorney's  right  to  compromise  has  been  denied  in  terms 
more  or  less  absolute."     The  cases  cited  include  those  to 
which  we  have  already  referred,  among  many  others.     In  a 
recent  California   case,*  the    power  is  somewhat    exten- 
sively discussed,  and    the    court    say :   "  In    the    United 
States  the  rule,  as  settled  by  an  almost  uniform  current  of 
authorities,  is  that  an  attorney,  by  virtue  merely  of  his  re- 
tainer as  such,  and  without  express  authority  from  his  client^ 
has  not  the  power  to  bind  his  client  by  the  compromise  of 
a  pending  action."     Mr.  Weeks,  however,  remarks  :     "  But 
the  court  is  clearly  in  error  as  to  there  being  any  '  uni- 
form current  of   authorities'    to    that  effect.     There   are 
numerous  authorities  to  the  contrary."  s     In  the  last  case 
just  cited,  of  Holmes  v.  Rogers,  the  attorney,  wifhout  the 
knowledge  or  consent  of  his  client,  compromised  the  cause 
of  action,  and  consented  to  the  entry  of  a  decree  in  accord- 
ance with  the  terms  of  the  compromise.  '  The  court  upheld 
the  decree.     Also  an  attorney  employed  to    prosecute  a 
suit  for  land,  has  power  to  compromise  the  claim  against  the 
disseisor  for  mesne  profits  during  i\\^  pendency  of  the  suit,  if 
the  attorney  deems  it  best  for  the  interest  of  his  client  to 
avoid  all  the  chances  of  litigation,  and  secure  the  speedy  and 
successful  termination  of  principal  suit  in  the  most  economi- 
cal planner.*    "  We    think,    however,"    adds   Mr.   Weeks^ 
"  that  the  weight  of  authority  in  the  United  States  is  against 
the  general  power  of  the  attorney  to  bind  his  client  by  a 

'  14  Iowa,  286.  •  7  Cranch,  436^ 

'  44  N.  H.  298.  4  Preston  v.  Hill,  50  Cal.  43. 

'  See  Wieland  v.  White,  109  Mass.  392 ;  Peni  Steel  Co.  v.  Whipple,  109 
Mass.  464;  Potter  v.  Parsons,  14  Iowa,  286;  Christie  v.  Sawyer,  14  N.  H. 
398;  Reinhold  v,  Alberti,  I  Binn.  469;  Holmes  v,  Rogers,  13  Cal.  191. 

*  Boroey  v.  Morrill,  57  Me.  368.     See  Marco  ».  Low,  55  Me.  549. 
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compromise.  In  Holker  v,  Parker,'  the  court  held  that  th 
:lient  was  not  bound  by  the  compromise  and  the  judgmer 
n  pursuance  of  it,  on  the  ground  that  the  plaintiff's  attome 
liad  exceeded  his  authority.  A  fortiori,  where  there  is  n( 
3nly  a  want  of  authority,  but  an  active  opposition  by  tti 
client,'  and  especially  if  made  at  the  time  of  the  suggeste 
compromise,  and  renewed  in  open  court  in  the  presence  < 
the  adversary,  before  the  entry  of  the  judgment. 

The  only  difference,  or  supposed  difference,  between  th 
English  and  American  decisions  on  this  much  controverte 
subject,  may  probably  be  traced  to  the  different  positior 
lield  by  attorneys  and  counsel  in  the  one  countiy,  and  tii 
union  of  these  two  branches  of  the  profession  in  the  othe 
thereby  of  itself  necessitating  but  one  uniform  rule  in  tli 
latter. 

"A  barrister,  by  accepting  a  brief  in  the  usual  way,  undc 
takes  a  duty,  but  does  not  enter  into  any  contract,  expre; 
ar  implied." '  "A  promise  made  by  a  client  to  pay  mone 
to  a  counsel  for  his  advocacy,  whether  made  before  or  du 
ing  or  af^er  the  litigation,  has  no  binding  effect,  the  relatio 
Df  counsel  and  client  rendering  the  parties  mutually  ina 
pable  of  making  any  contract  of  hiring  and  service  conceri 
ing  advocacy  in  litigation."  * 

"In  the  United  States,"  says  the  same  author,  "there 
no  distinction  between  attorneys  and  advocates.  The  sam 
persons  fulfil  the  duties  of  both.  Hence,  no  difference 
made  between  their  rights  to  recover  compensation  for  se 
h'ices  in  the  one  capacity  or  the  other.  The  attorney  is  liabl 
for  want  of  ordinary  care  and  skill.  When  he  disobcj 
the  lawful  instructions  of  his  client,  and  loss  ensues,  for  thi 
loss  he  is  responsible."  "  No  action  lies  against  a  barristi 
when  employed  to  conduct  a  cause  at  nisi  prius,  if  he  entei 
into  a  compromise  and  withdraws  a  juror,  even  though  coi 

'  7  Cianch,  436.        »  Preslon  v.  Hill,  50  Cal.  43,  J  Week*,  50. 

*  Id.  53.  Here  he  cite*:  Kennedy  v.  Brown,  13  C.  B,  (n,  s.)  677; 
Jnr.  {N.  s.)  119;  3a  L.  J.  (C.  C.)  137;  ti  Week.  Rep.  384;  7  L.  T.  1 
626  (n.  s.)'  Alio  Bio«D  V.  Kennedy,  33  Beiv.  133.  Affirmed  on  appe^ 
Jur.  Cn.  s.)  141 ;  33  I--  J-  (Ch-)  34* ;  4  L.  T.  (N.  S.)  736- 
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traiy  to  his  client's  instructions,  provided  it  is  done  bona  fide. 
The  conduct  and  control  of  the  cause  are  left  to  him."'  He 
refers  to  the  English  cases  before  cited.  Thus  is  tersely 
presented,  upon  the  authority  of  decided  cases,  the  view  of 
an  American  lawyer  who  has  given  much  consideration  to,  and 
written  a  learned  treatise  on  the  subject,  and  whose  conclu- 
sions, based  upon  authority,  are  entitled  to  every  respect* 
At  least  every  English  lawyer  will  agree  with  him. 

The  above   summary  of  Mr.  Weeks  is   the   key  to  the 
whole  point  in  controversy.     **Temfora  mutantur,  et  nos  mu-- 
tamurin  ilia**     The  revolution  in  England  has  already  set  in. 
The  Incorporated  Law  Society,  an  association  of  attorneys^ 
or  as  they  are  now  designated,  solicitors,  under  the  Supreme 
Court  of  Judicature  Acts  of  1873  and  1875,  is  running  the 
Inns  of  Court  very  hard.     Solicitors  are,   thanks  to  this 
society,  now  really  educated  for  their  profession,  and  can  no 
longer  be  made  the  subjects  of  such  a  far-fetched,  practical 
joke  as  that  which  is  said  to  have  been  once  perpetrated  by 
some  pupils  of  the  celebrated  Mr.  Tidd  (Tidd's  Practice), 
who,  being  occasionally  intrusted  to  write  out  opinions  for 
that  celebrated  legal  authority,  in  reply  to  cases  submitted 
by  the  attorneys   of  that   day  for  their  guidance,  quoted 
statutes  never  enacted,  and  cited  cases  not  to   be  found  in 
the  Year  or  any  other  books,  to  the  profound  satisfaction  of 
those  who  had  thus  blindly  consulted    the   oracle.     The 
solicitors  have  not  only  compelled  the  benchers  of  the  Inns 
of  Court  to  institute  examinations  for  the  call  to  the  bar,  so 
that  the  barristers  may  at  least  not  be  distanced  in  the  pro- 
fessional running  with  the  solicitors,  but  the  solicitors  have 
also  a  right  of  audience  as  advocates  concurrently  with  bar- 
risters in  all  the  County  Courts  and  other  courts  of  local 
jurisdiction,  and  practically  enjoy  almost  exclusive  audience 
therein.     Such  courts,  presided   over  by  able  judges,  are 
daily  becoming  of  more  and  more  importance,  and  their 
jurisdiction,  both  in  point  of  amount  as  well  as  in  the  nature 
of  the  matters  contested,  is  constantly  extending.     The  day 
is  not  far  distant  when  the  like  amalgamation  of  the  two 

*  Weeks.  50. 
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branches  of  the  profession,  with  that  which  exists  in  thl 
country,  will,  of  necessity,  result  in  the  abrogation  of  th< 
distinction  between  rights,  duties,  and  responsibilities  whicl 
at  present  undoubtedly  exists  between  barrister  and  attor 
ney,  or  solicitor,  as  at  present  defined  in  England.  It  wil 
then  no  longer  be  said  in  the  words  of  Mr,  Weeks :  "  Th« 
barrister  can  ai^ue  the  cause  of  the  client  in  court,  whicl 
the  English  attorney  cannot," '  Now,  nothing  short  of  ai 
absolute  withdrawal  of  the  counsel's  retainer  by  the  attor 
ney  can  prevent  the  barrister  from  binding  the  attorney'; 
client  by  a  compromise  terminating  the  action.  This  with' 
drawal  would  be  a  bold  step  for  any  attorney  to  take,  even  wit! 
his  client's  approval,  especially  as  his  own  judgment  in  hav 
ing  selected  the  counsel  would  be  impaired  in  such  an  ua 
seemly  struggle.  Yet,  for  not  doing  this  in  the  Swinfer 
case,  litigation  supplemented  litigation,  and  a  new  trial  alon< 
terminated  the  altercation.  The  attorney  vacillated,  th< 
counsel  was  supreme  for  a  time,  but  the  client's  unheedec 
prohibition  eventually  prevailed,  not  as  against  counsel  ir 
the  cause,  who  was  held  to  be  irresponsible,  but  as  agains 
the  attorney  in  the  case,  who  had  not  the  moral  courage  tt 
withdraw  his  retainer  at  the  last  moment  in  open  court,  i 
proceeding  that  perhaps  would  have  been  unprecedented 
especially  in  the  case  of  counsel  of  such  eminence  as  Sir  F 
Thesiger,  and  which  might  have  resulted  in  veiy  damaging 
consequences.  Had  the  lady  sued  her  attorney,  instead  o 
the  counsel  retained  by  him,  for  neglect  of  duty  in  no 
withdrawing  his  retainer,  she  possibly  might  have  beer 
more  successful;  but  this  double  responsibility  is  placing 
the  attorney  between  two  fires,  to  say  nothing  of  putting 
him  in  a  false  and  invidious  position  with  the  professior 
generally. 

So  long  as  counsel  hold  the  anomalous  position  at  th< 
present  day,  like  that  assumed  by  the  Roman  patron  toward: 
his  client,  and  so  long  as  this  fiction  is  recognized  by  law 
just  so  long  must  they  be  held  irresponsible  for  anything 
short  oi  mala  fides  va  the  conduct  of  cases  intrusted  to  them 
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• 

They  are  not  supposed  to  be  paid  for  their  services  other- 
wise than  by  an  honorarium^  but  are  fictitiously  supposed 
to  chivalrously  undertake  the  protection  of  their  client's 
interest  from  a  pure  love  of  justice,  their  fees  not  being 
recognized  as  such,  and  as  a  consequence,  being  no  subject- 
matter  within  the  jurisdiction  of  a  court  of  law.  The  attor- 
ney, therefore,  and  the  attorney  alone,  is  the  party  to  whom 
the  client  must  look  for  redress  in  case  his  instructions  are 
violated  and  his  interests  sacrificed  through  disregard  of  his 
positive  injunctions. 

The  Master  of  the  Rolls  in  Swinfen  v.  Swinfen,'  had 
merely  to  pass  upon  the  conduct  and  duty  of  the  attorney 
in  the  cause,  who,  rather  than  submit  to  a  compromise,  and 
one  which  the  event  proved  was  a  damaging  one,  should 
have  withdrawn  counsel's  brief,  instead  of  which  he,  evi- 
dently against  his  better  judgment,  allowed  himself  to  be 
treated  as  a  cipher,  and,  contrary  to  the  positive  prohibition 
of  his  client,  permitted  the  compromise  to  be  effected.  The 
court  of  equity,  however,  would  not  give  its  sanction  to  such 
an  arrangement.  We  need  say  no  more  on  the  English 
anomaly.  The  burden  of  the  American  cases,  not  being 
hampered  with  the  like  anomaly,  seems  not  inconsistent 
with  the  view  taken  by  Sir  John  Romilly,  as  well  as  by  the 
-dissent  expressed  by  Mr.  Justice  Crowder,  when  the  case  of 
Swinfen  v,  Swinfen  was  more  fully  argued  before  the  Court 
of  Common  Pleas,  as  before  mentioned ;  although  it  was  not 
necessary  on  that  occasion,  for  the  purpose  of  the  subject- 
matter  before  the  court,  to  define  the  respective  duties,  re- 
sponsibilities, and  liabilities  of  an  attorney  and  counsel  — 
the  motion  before  the  court  being  an  application  for  com- 
mittal for  contempt,  which  failed  upon  a  mere  technicality 

respecting  the  validity  of  service. 

Hugh  Weightman. 

Niw  York. 

■  24  Beav.  559. 
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izens  of  Missouri  who  interest  themselves  in  the 
tration  of  justice,  are  awaiting  with  some  anxi- 
the  constitutional  amendment  to  be  voted  on  in 
■  a  reoi^nization  of  the  Supreme  Court.  Law- 
s,  are  eminently  conservative.  Their  habitual 
precedent,  their  educated  veneration  for  the 
ions  of  jurisprudence,  and  their  abiding  con- 
t  in  the  stability  of  the  law  lies  the  supreme 
;  State,  make  them  instinctively  hostile  to  fun- 
iges.  This  truth  has  a  striking  illustration  in 
ory.  For  several  vcars  prior  to  1849,  the  late 
Wells,  Judge  of  the  United  States  District 
souri,  one  of  the  ablest  jurists  of  his  day,  had 

departure  from  the  technical  incongruities  of 
Etw  system  of  pleading,  and  the  adoption  of  a 

of  practice,  substantially  that  which  prevails 
/.  He  met  with  a  violent  opposition,  whose 
th  was  poured  against  his  project,  almost  ex- 

the  strongholds  of  legal  learning  —  from  the 
leaders  of  the  Missouri  bar.  The  present 
n  an  active  practitioner  of  eight  years'  expe- 
\\\  remembers  the  extremity  of  hostility  which 
h  the  brightest  lights  of  the  profession,  now 
gone  forever.  The  proposed  change  was  rev- 
d  not  to  be  thought  of.  Centuries  of  wisdom 
e  had  ratified  and  reratified  the  verdict  of  civ- 
the  common-law  system  of  pleading  was  "  the 

human  reason."     Presumptuous  folly  would 

daring  to  assail  that  venerable  fabric.  Many 
ical  and  fatal  objections  against  the  new  Code, 
ted  by  prominent  lawyers  all  over  the  State 
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Judge  Wells  was  a  resident  of  Jefferson  City,  and  a  man  of 
large  personal  influence.  His  steady  persistence,  against 
repeated  discouragements,  and  an  opportune  reinforcement 
in  the  example  of  New  York,  enabled  him  at  last  to  get  a 
fair  hearing  by  the  General  Assembly  and  to  impress  a  suffi- 
cient number  of  its  members  with  the  advantages  of  a  re- 
form. When  adopted,  the  Code  went  forth  to  professional 
execration.  Its  exceptional  suppo'rters,  among  the  leading 
lawyers,  were  very  few  and  far  between.  It  was  predicted 
that  a  speedy  return  to  the  old  system  would  be  found  of 
the  first  necessity.  No  prominent  lawyer  was  willing  to  be 
identified  with  the  origin  or  consummation  of  the  change ; 
and  although  its  author  was  not  a  member  of  the  Legislature 
that  enacted  it,  the  new  law  was,  for  years  afterwards,  sneer- 
ingly  referred  to  in  attorneys'  speeches,  as  the  "  Wells 
Code." 

How  stands  the  case  now  ?  In  an  experiment  of  thirty- 
three  years'  duration,  the  changes  found  necessary  have  been 
too  few  and  insignificant  to  affect  the  identity  of  the  original 
Practice  Act.  The  fearful  forebodings  which  it  introduced 
are  all  proved  to  have  been  imaginary.  The  lawyer  who 
should  to-day  propose  a  return  to  the  common-law  plead- 
ings would  be  laughed  out  of  the  profession.  The  lesson 
taught  by  this  short  history  is  that,  when  the  highly  com- 
mendable conservative  spirit  of  able  lawyers  shows  itself  in 
opposition  to  an  important  reform,  this  will  be  anything  but 
satisfactory  proof  that  such  reform  may  not  be  highly  bene- 
ficial in  practice. 

The  proposed  constitutional  amendment  for  a  reorganiza- 
tion of  our  Supreme  Court  strikes  deeply  at  the  time-worn 
evil  of  tardy  litigation.  It  undertakes,  by  a  division  of 
labor,  to  surely  double  the  effective  capacity  of  the  tribunal, 
and  to  make  this  almost  threefold  by  the  additional  meas- 
ure of  cutting  off  direct  appeals  from  the  St.  Louis  Court  of 
Appeals.  But  this  could  not  be  done  without  setting  aside 
certain  theories  of  unification,  which  are  put  forward  as  hav- 
ing an  ancient  flavor,  while  in  fact  they  have  no  authority  in 
any  lesson  of  legal  antiquity.  England,  the  mother  of  our 
VOL.  vni.  NO.  3  17 
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laws,  knew  nothing  of  them  in  ail  the  centuries  through 
which  she  bore  her  common-law  courts  and  courts  of  equity 
her  admiralty,  exchequer,  and  ecclesiastical  courts ;  all  of 
them  acting  independently  of  each  other,  and  each  final!) 
adjudicating  the  rights  of  subjects  by  its  own  forms  of  pro- 
cedure, its  own  canons  of  interpretation,  and  even  its  own 
distinctive  treatment  of  property  interests,  which  were  capa' 
ble  of  coming  under  the  jurisdiction  of  other  tribunals.  Ir 
Texas,  there  are  two  appellate  courts  of  final  resort,  one  o: 
civil,  and  the  other  of  criminal  jurisdiction.  Neither  war 
nor  any  disastrous  difference  of  opinion  has  yet  ariser 
between  them.  But  Missouri  lawyers  have  been  accustomed 
to  a  single  tribunal  for  all  final  adjudications.  Hence,  the 
idea  of  a  divided  Supreme  Court  brings  a  rude  shock  tc 
their  affection  for  precedent,  and  blinds  them  to  the  extgen 
cies  of  unprecedented  conditions  in  the  administration  ol 
justice.  Thus  it  comes  about  naturally  that  the  St  Louis 
Bar  Association  emphatically  withholds  its  indorsement  01 
the  constitutional  amendment.  That  the  controlling  motive 
resides  in  the  strong  conservatism  above  referred  to,  is  un 
questionable  ;  since  it  is  impossible  to  understand  how  those 
able  and  discriminating  lawyers  could  be  solely  influcncec 
by  reasons  so  unsubstantial  and  irrelevant  as  those  embodiec 
in  the  report  of  their  committee. 

For  instance :  One  of  the  reasons  thus  given  why  the  gooc 
effects  of  the  amendment  "  would  be  outweighed  by  evi 
consequences  "  is,  that "  causes  of  the  most  vital  importance 
to  the  Commonwealth,  or  to  private  litigants,  may  be  finalt> 
decided  by  two  of  the  six  judges  of  the  Supreme  Court.' 
This  is  fearful.  But  are  we  not  getting  used  to  that  sort  o: 
thing  ?  Under  the  present  Constitution,  our  Supreme  Court 
consists  of  five  judges,  three  of  whom  constitute  a  quorum. 
Two  of  these  three  will  make  a  majority,  and  may  determine 
the  action  of  the  court,  even  in  "  causes  of  the  most  vita 
importance  to  the  Commonwealth,"  etc.  Can  there  be  such 
a  wide  gulf  of  disaster  in  the  difference  between  a  final  deci- 
sion of  two  judges  out  of  five,  and  one  of  two  judges  out  oi 
six?     One  would  naturally  suppose  that,  as'  to  the  judges 
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who  take  no  part  in  the  decision,  it  can  be  of  no  conse- 
quence whether  they  number  three,  or  four,  or  four  hun- 
dred. The  weight  of  the  decision  is  derived  from  the  two 
or  the  three  judges  who  deliver  it.  The  fact  that  there  are 
three  other  judges  in  a  different  division,  who  have  no  con- 
stitutional voice  in  the  matter,  can  work  no  more  detriment 
to  the  decision,  than  the  fact  that  there  are  thirty  circuit 
judges  in  the  State,  who  also  have  nothing  to  say  about  it. 
If  there  is  a  serious  objection /^rj^,  to  the  deciding  of  im- 
portant civil  cases  by  three  judges  or  a  majority  thereof,  its 
weight  can  be  neither  increased  nor  diminished  by  the  num- 
ber of  officers —  whether  called  supreme  judges,  or  by  any 
other  title  —  whom  the  Constitution  assigns  to  another  line 
of  service.  But,  while  this  very  objection  is  so  patent  in  our 
present  Constitution,  why  do  the  committee  refuse  to  per- 
ceive it  anywhere  but  in  the  proposed  amendment  ?  Clearly, 
there  is  a  conversatism  so  rampant,  that  it  will  cling  to  an 
ancient  evil,  when  associated  with  all  the  other  ancient  evils 
of  exasperating  delays  in  justice;  but  will  shrink  with  terror 
from  the  same,  when  it  appears  in  company  with  new  and 
compensating  measures  of  relief.  The  people  of  Missouri 
tolerated,  for  forty-five  years,  a  Supreme  Court  of  three 
members.  Its  reports  conta^  scores  of  decisions  in  **  causes 
of  the  most  vital  importance  to  the  Commonwealth,  or  to 
private  litigants,"  rendered  by  only  two  judges.  Yet  not  a 
voice  was  ever  raised  against  that  fearful  condition  of  affairs. 
On  the  contrary,  the  authority  of  Missouri  decisions  has 
never  stood  so  high,  either  at  home  or  abroad,  since  a  pe- 
riod when  our  court  of  last  resort  had  but  three  members. 
The  addition  of  two  judges  to  the  bench  was  never  made 
because  of  any  lack  of  confidence  in  the  learning  and  integ- 
rity of  the  court,  or  in  the  safety  of  its  conclusions.  It  was 
for  the  sake  of  an  increased  clerical  force,  so  to  speak,  in 
the  embodying  of  conclusions  in  judicial  written  opinions ; 
made  necessary  by  an  overwhelming  increase  of  appellate 
litigation.  Could  that  litigation  have  been  reduced  one 
l^f,  a  better  result  would  have  been  reached,  without  the 
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addition  of  a  single  judge.  The  amendment  now  before  us 
proposes  to  reach  that  better  result.  It  will  divide  the 
mass  of  litigation  into  two  parts,  practically  equal,  and  give 
each  half  into  the  keeping  of  a  separate  tribunal  of  three 
judges.  The  division  is  to  be  made  upon  a  well-defined 
classification,  which  will  render  a  conflict  of  conclusions,, 
between  the  two  tribunals,  next  to  impossible.  But,  to 
make  assurance  doubly  sure,  a  wise  provision  is  added^ 
whereby,  if  any  such  conflict  shall  chance  to  arise,  it  will  be 
finally  settled  by  joint  action  of  the  two  divisions. 

How  infinitely  superior  is  this  method  to  that  of  an  ad- 
junct commission!  In  the  first  place,  no  conceivable  objec- 
tion  can  be  suggested  against  a  divided  Supreme  Court,  that 
will  not  equally  apply  to  a  court  with  a  commission  attach- 
ment. In  either  case,  conclusions  must  be  reached  by  one 
half  the  body  of  judicial  intellects,  independently  of  the 
other  half.  This  opens  the  door  to  a  possibility  of  diverse 
conclusions  upon  the  same  or  similar  questions ;  and  herein 
lies  the  sum  of  all  supposed  difficulty  about  either  plan.. 
But  the  proposed  amendment  has  this  great  advantage  over 
the  commission.  That,  whereas  a  commission  contemplates 
the  miscellaneous  adjudication  of  all  sorts  of  cases,  in  com- 
mon with  the  chief  tribunal,  so  that  questions  of  the  same 
sort  must  necessarily  arise  before  both,  the  amendment  plan 
so  classifies  the  cases  allotted  to  the  two  divisions,  as  to 
reduce  the  clashing  of  opinions  to  the  extreme  minimum  of 
possibility.  Thus,  a  ruling  upon  the  admissibility  of  certain 
evidence  in  a  civil  cause  may  be  the  reverse  of  a  ruling  as  to 
the  same  sort  of  evidence  in  a  criminal'  proceeding.  And 
yet  there  will  be  no  conflict  between  the  two  rulings,  be- 
cause of  the  well-established  distinctions  pertaining  to  the 
separate  departments  of  jurisprudence.  Indeed,  it  is  almost 
impossible  to  imagine  a  case,  in  which  a  decision  in  the 
forum  of  civil  litigation  can  be  said  to  conflict  with  a  deci- 
sion under  the  criminal  law.  But  suppose  the  possibility  of 
such  conflicts  to  be  perpetually  present.  The  history  of  all 
civilized  courts  is  a  history  of  earnest  endeavor  to  cooform 
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to  precedents ;  to  harmonize,  and  adjust  their  rulings  to  the 
uniform  principles  of  truth  and  justice.     If  the  two  sections 
of  our  Supreme  Court  shall  take  a  new  departure  in  these 
particulars,  and  reach  out  for  clashings  of  opinion,  a  method 
is  provided  by  the  amendment,  which  other  tribunals  have 
not  enjoyed,  and  which  will  be  necessarily  effectual  to  settle 
such  disputes  by  united  action.     Surely,  with  such  an  ad- 
vantage over  our  historical  predecessors,  we  will  be  able  to 
escape  the  fearful  array  of  predicted  calamities,  which  even 
they  found  no  occasion  to  fly  from.     It  is  worthy  of  consid- 
eration, in  further  comparison  of  the  two  systems,  that  the 
proposed  amendment  involves  the   expense  of  only  one 
additional   judge,  or  ^4,500   per  annum.     A    commission 
would  introduce  at  least  three  new  salaried  officers,  whose 
compensation  could  not  be  at  a  less  rate.     This  makes  a 
difference  of  ^9,000  per  annum  against  the  commission. 

The  Bar  Association's  committee  favor  the  creation,  "  by 
simple  legislative  enactment,"  of  "  an  advisory  commission 
to  hear  and  prepare  decisions  in  cases  which  may  be  as- 
signed to  it  by  the  Supreme  Court,  which  decisions  the  court 
may,  at  its  option,  adopt  and  promulgate,  or  reject."  Ef- 
forts to  get  such  an  enactment  through  our  General 
Assembly  have  signally  failed  hitherto,  and  will  always  fail, 
for  obvious  reasons.  Is  the  "  option "  of  the  Supreme 
Court  to  be  exercised  upon  an  actual  examination  of  the 
merits  of  the  cause,  after  a  hearing  of  the  arguments  of 
counsel,  a  study  of  the  briefs  and  authorities  on  either  side, 
and  a  personal  inspection  of  the  record?  If  so,  the  consti- 
tutional right  of  every  suitor  to  such  a  hearing,  by  the  high- 
est tribunal  in  the  State,  will  be  properly  sustained.  But,  in 
that  event,  what  will  be  the  use  of  the  commission  ?  The 
labor  to  be  thus  performed  by  the  judges  of  the  court  on 
any  one  case,  will  preclude  their  investigation'  of  other 
causes  in  the  time  so  occupied,  and  nothing  will  be  gained. 
But  no — the  hearing  of  argument,  the  examination  of 
briefs  and  of  authorities  cited  or  discovered,  and  the  search 
through  a  voluminous  record,  with  the  processes  of  thought 
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that  must  follow  each  step,  and  the  reasoning  that  is  to  be* 
come  authoritative  in  the  building  up  of  a  conclusion  —  all 
this  is  to  be  attended  to  by  the  commission,  and  the  judges 
will  have  nothing  to  do  but  to  adopt  or  reject  the  commis- 
sion's conclusions.  But,  if  this  would  be  right,  why  not 
avoid  all  that  roundabout  work,  and  let  the  judges  adopt  or 
reject  the  conclusions  of  the  court  appealed  from  ?  If  they 
be  gifted  with  an  intuitive  capacity  to  perceive  in  the  con- 
clusion alone  its  essential  qualities  of  right  or  wrong,  why^ 
the  enormous  outlay  of  brain,  voice,  and  printing  ink,  in 
order  to  reach  and  'direct  the  minds  of  the  judges,  in  any^ 
case  whatever?  An  ancient  prejudice  in  regard  to  humaa 
fallibility,  impels  the  average  suitor  to  insist  upon  his  right 
to  approach,  by  his  counsel  learned  in  the  law,  through  ac- 
customed avenues,  the  mind  of  the  judge  who  is  to  decide 
his  case.  He  has  a  constitutional  right  so  to  insist.  The 
judge  is  under  constitutional  obligation  to  submit  to  such 
approaches.  Is  it  possible  for  him  to  discharge  that  oblig^a- 
tion  in  fleeing  from  them,  in  turning  their  course  toward 
other  minds,  and  in  calling  that  his  judgment  which  other 
minds  have  moulded  by  the  means  which  it  was  for  him  to- 
employ  ?  If  a  judge  may  thus  delegate  the  power  of  judi* 
cial  inquiry,  which  is  inseparable  from  his  office,  why  may 
he  not  also  delegate  the  authority  to  decide  ?  When  he 
accepts  the  result  of  an  exercise  of  the  former  by  a  substi- 
tute unknown  to  the  Constitution,  he  does  worse  than  make 
an  unauthorized  delegation  of  power.  He  makes  an  abso- 
lute surrender  of  his  power,  and  a  submission  to  the  captor* 
The  good  sense  of  Missouri  legislators  will  never  sanction 
such  a  fraud  on  the  purposes  of  the  Constitution,  which 
vests  the  final  judicial  power  in  the  Supreme  Court,  and  not 
in  a  legislative  commission.  The  proposition  may  be  enter- 
tained when  the  people  shall  have  authorized  it  in  their 
Constitution,  as  was  done  in  other  States.  But  who  would 
insanely  undertake  to  persQade  our  people  that  it  would  be 
better  for  them  to  take  the  chances  of  a  legislative  initiation 
of  such  a  constitutional  authority,  and   then  to  wait  two 
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years  for  its  possible  maturity  or  defeat,  than  to  give  a  fair 

triai  to  the  plan  now  before  them,  which  may  thus  be  in 

operation  before  the  Legislature  meets?    There  seems  to 

b^  quite  as  little  reason  in  the  pressure  of  the  St.  Louis  Bar 

A^ociation  for  a  legislative  commission,  unless  that  influ- 

tiL^tial  body  is  inspired  with  a  confidence    amounting  to 

pTcpheqr,  that  it  will  be  able  to  turn  back  the  tide  of  former 

defeats,  revolutionize  popular  sentiment,  and  infallibly  carry 

the  coming  General  Assembly  by  storm. 

J.  S. 
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A  Concise,  Practical  Treatise  on  the  Law  of  Property.  By  H.  W. 
Boyd  Mackey,  Esq.,  LL.  B.  of  Middle  Temple  and  the  King's  Inns, 
Barrister  at  Law.     London,  England:  H.  Sweet     1882. 

The  object  intended  by  the  writer  is  expressed  partly  as  follows : 
'^  Strenuous  efforts  have  been  made  to  cut  off  in  the  fewest  possible 
words  the  exact  point  involved  in  each  decision  or  dictum,  and  to 
carry  condensation  to  its  extreme  limit  by  the  free  use  of  paren- 
theses and  by  punctuating  the  whole  work  with  extraordinary  care ; 
and  by  these  means,  and  by  grouping  together  points  of  kindred 
character,  that  saving  of  the  reader's  time  has,  it  is  believed^  been 
effected  which  should  always  form  one  of  the  chief  aims  of  a  text- 
writer."    The  manner  jn  which  the  author  ha3  carried  out  this 
idea  can  best  be  understood  from  a  quotation  taken  at  random. 
Under  the  head  of  "Formalities  for  Acquiring  the  Legal  Estate," 
etc.,  we  find  the  following  sentence — the  small  letters  in  parentheses 
being  references  to  cases  quoted  at  foot  of  the  page  :  "The  legal 
estate  in  a  bill  (/)  or  draft  (^)  of  exchange,  a  cheque  (^)  (unless 
crossed  'not  negotiable')  (/),  a  promissory  note  (J)  or  deben- 
ture (^),  can  be  non-testamentarily  transferred  by  delivery,  if  it  be 
payable  to  bearer  (/)  ;  and  by  signature  on  the  back  (^)  or  face 
(«)  and  subsequent  delivery  (^)  if  it  be  payable  to  order  (/); 
but  cannot  be  transferred  otherwise  (^).*'     Thus  in  six  lines  is 
found  a  fair  instance  of  the  author's  conciseness  and  grouping, 
the  result  being  a  reference  to  ten  distinct  points  and  as  many  as 
eighteen  cases  in  the  foot-notes.     This  system  is  carried  through 
the  entire  work,  and  more  fully,  perhaps,  in  the  later  than  in  the 
earlier  chapters.     The  author's  idea  of  conciseness,  however,  is 
not  very  well  expressed,  and  his  parentheses  are  somewhat  need- 
lessly drawn  on  in  the  opening  chapter  of  his  work :  *'  The  law 
of  property  is  founded  on  the  idea  of  ownership,  by  which  some 
individual  (or  some  company  of  individuals)  is  (or  are)  authorized 
to  enjoy  (to  the  exclusion  of  all  other  persons)  the  advantages 
derivable  from  some  particular  subject,  or  some  one  or  more  of 
th^se  advantages."     But  there  are  not  many  definitions  throughout 
tae  work  subject  to  such  criticism.     Indeed,  the  work  is  a  wonder- 
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in!  instance  of  arrangement,  as  to  subjects  and  appropriate  authori- 
ties, indicating  in  the  presentation  of  the  former  just  enough  to 
aable  the  careful  reader  to  determine  whether  the  point  he  is 
searching  after  can  be  found  decided  in  the  latter,  and  in  what 
way.   And  this  is  true  not  only  of  leading  subjects,  but  of  the 
many  exceptions  to  general  principles  which  are  always  to  be 
found  in  appropriate  connection.     The  book,  containing  six  hun* 
dred  and  nine  pages,  represents  an  amount  of  labor  which,  skil- 
fully arranged,  as  it  is,  will  save  those  who  have  occasion  to  refer 
to  it  much  weary  plodding  through  text-books  on  this  subject, 
compiled  in  a  much  more  general  manner,  and  where  le*ss  atten- 
tion has  been  paid  to  reporting  only  thie  point  decided  in  a  case. 
The  most  serious  fault  the  book  possesses  is  the  omission  to  incor- 
porate in  the  appropriate  places  the  items  of  "  addenda  and  cor^ 
rigenda^**  which  consist  of  twenty-seven  pages  of  very  small  print 
at  the  close  of  the  volume.     Laudable  as  the  object  is  in  bringing 
work  down  to  the  very  latest  date,  yet  an  effort  might  certainly 
have  been  made  before  publication  to  correct  this  blemish  in  what 
is  otherwise  a  well-written  book,  and  one  of  immense  value  to  the 
practising  lawyer. 

A  CoNcisi  Treatisk  on  the  PRiNaPLBs  OF  EQxnrY  Pleading,  with  Pilecb- 
BKNTs.    By  Franklyn  FISKE  Heard.     Boston  :  Soole  &  Bugbee.     1882. 

■  After  wading  through  Story's  Equity  Pleadings,  and  having  be- 
<x>me  thoroughly  confused  as  tp  the  principles  he  needs  to  guide 
him,  the  student  who  reads  this  work  will  certainly  find  something 
that  he  can  remember  as  guide-posts,  and  be  able  also  to  memorize 
a  great  deal  more.     Not  that  Story  is  wrong  and  Heard  right,  but 
because  the  latter  has  succeeded  where  the  former  failed,  viz.,  in 
writing  in  an  intelligibly  concise  manner  id  a  sentence,  what  the 
former  was  unable  to  do  in  several  paragraphs.     It  is  true  that  the 
<:haoge  in  practice  since  Story's  day,  has  in  some  degree  simplified 
Mr.  Heard's  labors,  but  taking  all  that  change  into  account,  we 
would  recommend  the  young  student  to  study  Bispham's  Equity 
aftd  Heard's  Equity  Pleading  first,  and  take  up  afterwards  Story's 
works  on  the  same  subjects.     Then  he  may  be  able  to  understand 
and  remember  some  of  the  latter.     Elementary  as  the  work  pro- 
fesses to  be,  and  intended  for  young  and  inexperienced  pleaders, 
this  volume  is  well  worthy  of  study  by  the  older  members  of  the 
profession,  who  must  be  sensitively  aware  of  the  many  advantage^ 
^  good  pleading  —  and  by  this  we  mean,  saying  the  most  cor- 
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rectly  in'the  most  concise  manner.  The  various  stages  of  plead- 
ing —  Bills,  Demurrers,  Pleas,  Answers,  Amended  Bills,  Bills 
Supplementary  and  of  Revivor  —  as  well  as  Interlocutory  Applica- 
tions are  all  treated  shortly  but  practically  very  fully,  the  whole 
book  only  containing  one  hundred  and  twenty- two  pages,  exclu- 
sive of  the  many  valuable  forms  of  "  precedents  *'  in  the  way  of 
pleading  with  which  the  volume  concludes,  and  which  cover  about 
eighty  pages.     The  typography  is  excellent. 

Reports  op  the  Decisions  of  the  Appellate  Courts  op  the  Stats  or 
Illinois.  By  James  B.  Bradwell.  Vol.  X.  Containing  all  the  remain^ 
ing  Opinions  up  to  the  Twenty-Fifth  Day  of  May,  1882.  Chicago :  Chi* 
cago  Legal  News  Company.     1882. 

The  present  volume  embraces  an  unusual  number  of  cases  of  in- 
terest upon  various  branches  of  the  law  of  railways.  Indianapolis 
and  St.  Louis  Railroad  Company  v,  Juntgen  (p.  295),  decides  that  a 
cairier  is  only  required  to  exercise  reasonable  care  and  diligence  to 
guard  against  delay,  and  if  its  servants  are  overpowered  by  a  mob,, 
and  thus  prevented  from  forwarding  its  trains^  it  will  not  be  responsi- 
ble for  the  delay,  if  it  omits  no  reasonable  effort  to  secure  the  prop- 
erty in  course  of  transportation.  For  a  delay,  occasioned  by  a 
refusal  of  its  servants  to  do  their  duty,  a  railway  company  is  respon* 
sible;  but  for  a  delay  resulting  solely  from  the  lawless  violence 
of  men  not  in  its  employ,  it  is  not  responsible. 

Chicago  and  Western  Indiana  Railway  Company  v.  Berg  (p. 
607),  holds  that  where  a  railroad  is  built  and  operated  through  the 
streets  of  a  city,  under  an  ordinance  granting  permission  therefor, 
the  owner  of  lands  abutting  on  the  street  cannot  recover  froni  the 
company  all  the  damages  sustained  by  him  through  such  location 
and  operation  of  the  road,  including  depreciation  in  the  market 
value  of  his  property;  but  his  right  to  recover  is  limited  to  such 
damages  as  are  peculiar  to  his  property,  not  common  to  other 
owners  or  to  the  public,  and  which  are  of  a  physical  nature,  such 
as  cutting  off  access  to  his  premises,  jarring  his  buildings,  and 
casting  smoke  and  cinders  upon  his  dwelling. 

In  Wyatt  v.  Ohio  and  Mississippi  Railroad  Company  (p.  289), 
it  is  held,  that  although  the  property  and  franchises  of  a  railway 
company  are  in  the  hands  of  a  receiver,  it  is  discretionary  with  the 
court  to  permit  a  suit  to  be  brought  against  the  company  for  the 
purpose  of  fixing  the  rights  of  the  parties. 

Lake  Erie  and  Western  Railway  Company  v.  Zoffinger  (p.  252)9. 
holds  that  a  railway  company  is  under  no  obligation  to  exercise  a. 
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high  degree  of  care  toward  the  public  upon  the  company's  own 
grounds,  even  within  the  corporate  limits  of  a  city,  and  that  it  is  a 
serious  question  whether  the  company  can  be  charged  with  negli- 
gence in  injuring  a  person  found  upon  its  right  of  way,  unless  such 
negligence  should  be  wanton  or  wilful. 

Ohio  and  Mississippi  Railroad  Company  v.  Anderson  (p.  3x3)^ 
decides  that  a  receiver  of  a  railway  company  is  vested  with  its  ab- 
solute control,  and  is  liable  in  his  representative  capacity  for  injur- 
ies resulting  from  operating  the  road,  to  the  same  extent  that  the 
company  would  be  liable.  And  in  such  case,  the  possession  of 
the  receiver  being  antagonistic  to  the  company,  the  latter  is  not 
liable  for  injuries  resulting  from  the  operation  of  the  road  by  the 
receiver. 

In  Chicago  and  Alton  Railroad  Company  v.  Smith  (p.  359),  it 
is  held  that  it  is  an  action  against  a  railway  company  for  damages 
occasioned  by  fire  escaping  from  an  engine,  an  instruction  which 
fails  to  include  the  question  whether  the  engine  was  supplied  with 
proper  appliances  for  arresting  sparks  is  erroneous  when  there  is 
testimony  tending  to  prove  that  fact. 

J.  L.  H. 

A  TUATISB  ON  THB  LaW  OP  StOCK  BROKERS  AND  StOCK  EXCHANGES.      Bv 

John  K.  Dos  Passos,  of  the  New  York  Bar.    New  York:  Harper  & 
Brothers,  Franklin  Square.     1882. 

The  object  of  this  treatise  is  well  expressed  in  the  preface :  ''  To 
a  discussion  of  the  legal  nature  and  character  of  stock  exchanges, 
to  a  history  of  the  various  transactions  made  in  such  places,  and 
to  a  consideration  of  the  reciprocal  legal  rights  and  duties  which 
are  evolved  from  the  relation  of  broker  and  client,  as  well  as  to 
the  nature  and  kind  of  securities  dealt  in  on  the  exchanges,  I  have 
devoted  this  work." 

That  this  branch  of  the  law  is  one  of  great  magnitude  and  im- 
portance is  evident  from  the  almost  fabulous  extent  of  the  transac- 
tions on  the  stock  exchanges.  In  New  York  alone,  in  the  year 
1881,  the  sales  of  stocks  reached  the  total  of  128,162,466  shares, 
representing  at  a  rough  estimate  112,8x6,246,600  (twelve  billions^ 
eight  hundred  and  sixteen  millions,  two  hundred  and  forty-six 
thousand,  six  hundred  dollars)  !  We  believe  that  Mr.  Dos  Passos's 
treatise  is  the  only  work  which  has  treated  this  important  subject 
iQ  a  thorough  and  exhaustive  manner. 

The  author  traces  the  origin  of  stock  brokers  and  stock  ex- 
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changes,  starting  with  the  year  1285,  that  being  the  year  in  which 
the  word  "broker"  first  occurs  in  an  English  act  of  Parliament,* 
and  from  that  time  shows  the  various  developments  and  changes 
worked  in  England  in  regard  to  this  subject.  This  and  the  history 
given  of  organized  stock  exchanges  in  the  United  States  from  the 
beginning  of  the  present  century,  about  which  time  the  first  board 
of  stock  brokers  was  formed  in  Philadelphia,  present  a  very  inter- 
esting study. 

The  nature  of  non-incorporated  stock  exchanges  is  fully  dis- 
cussed, as  is  also  the  power  of  such  exchanges  to  make  rules. 
Some  interesting  judicial  decisions  are  cited  to  the  effect  that 
where  the  intention  of  a  rule  of  the  exchange  is  to  prevent  ap- 
peal to  the  courts  of  law  from  an  arbitrary  or  illegal  decision 
against  the  rights  and  privileges  of  a  member,  which  he  would 
otherwise  be  deprived  of,  such  a  rule  is  abortive  and  il- 
legal. As  James,  L.  J.,  said  in  Ex  Parte  Saffery:*  "The 
stock  exchange  is  not  an  Alsatia.  The  Queen's  laws  are  para- 
mount there,  and  the  Queen's  writ  runs  even  in  the  sacred  precincts 
of  Capel  Court."  The  law  on  this  subject  is  that  the  expelling  or 
disciplining  of  a  member,  where  the  exchange  acts  within  the 
sphere  of  its  authority  in  enforcing  the  rules,  and  these  rules  are 
not  contrary  to  law  or  public  policy,  is  a  valid  and  lawful  act, 
otherwise  not. 

Another  interesting  topic  discussed,  and  one  which  has  lately 
arisen  before  our  local  courts,  is  the  liability  of  seats  in  the  ex- 
change to  legal  process.  On  this  point  the  author  sums  up  as 
follows:  "A  seat,  therefore,  in  one  of  those  bodies,  is  a  species  of 
incorporeal  property  —  a  personal,  individual  right  to  exercise  a 
certain  calling  in  a  certain  place,  but  without  the  attributes  of 
descendibility  or  assignability  which  are  characteristic  of  other 
species  of  property."  "  But  the  courts  through  the  instrumentality 
of  their  equity  powers,  or  by  process  in  aid  of  execution,  will  com- 
pel an  insolvent  member  to  sell  his  seat  to  some  person  whom  the 
association  will  recognize,  and  apply  the  proceeds  to  the  satisfac- 
tion of  his  debts.**  It  has  been  held  in  several  cases  under  the 
late  bankrupt  law,  that  a  bankrupt  could  be  compelled  to  assign  his 
seat  to  such  person  as  his  assignee  in  bankruptcy  might  procure. 

The  legal  relation  of  the  stock  broker  to  his  client  is  discussed 
with  much  clearness,  as  is  also  the  duty  and  liability  of  brokers. 

'13  Edw.  I.,  Stat.  Civ.  London,  1285. 
■  L.R.4Ch.  Div.  561. 
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Special  contracts,  and  usages,  and  the  law  governing  ''options," 
"puts,"  ''calls,"  straddles,"  "corners,"  "pools,"  and  other 
technical  terms,  are  treated  with  great  minuteness.  The  questions 
of  transfer  and  pledge  of  stocks,  bankers'  liens,  usury,  and  many 
other  questions  growing  out  of  stock  transactions,  are  discussed 
with  much  ability.  We  cannot  in  the  limited  space  at  our  com- 
mand review  this  work  as  it  deserves,  or  even  point  out  all  the 
topics  of  which  it  treats.  Suffice  it  to  say  that  the  work  is  com* 
prehensive,  clear,  and  thorough,  and  one  which  will  be  a  very 
valuable  addition  to  the  library  of  every  lawyer  who  has  cases 
growing  out  of  stock  transactions.  W.  R.  W. 

A  Selection  of  Cases  on  the  Law  of  Bills  and  Notes,  and  other 
Negotiablx  Paper.  With  fall  References  and  Citations,  and  also  an  In- 
dex and  Summary  of  the  Cases.  Prepared  for  use  as  a  Text-book  in  Har- 
vard Law  School.  By  James  Bare  Ames,  Bussey  Professor  of  Law  in 
Harvard  University,     In  two  volumes.    Boston:  Soule  &  Bugbee.    1881. 

The  learned  editor  of  this  important  collection  of  cases^  states 
in  his  preface  that  the  book  is  primarily  intended  for  the  use  of 
students.  To  render  the  work  useful  to  the  active  practitioner,  he 
has  collected  in  foot-notes  the  cumulative  and  adverse  authorities^ 
English  and  American,  upon  the  points  decided  in  the  cases 
reported  in  full.  And  he  has  shown  as  great  diligence  in  this  part 
of  his  labor,  as  he  has  shown  discrimination  and  judgment  in  the 
selection  of  the  cases  for  his  text. 

The  arrangement  and  classification  of  the  cases  adopted  is  at 
once  natural  and  scientific,  differing  from  and  simpler  than  that 
adopted  by  the  leading  writers  on  this  branch  of  commercial  law» 
The  bill  or  note  is  taken  at  its  inception,  and  treated  first  with 
reference  to  its  formal  requisites ;  it  is  then  followed  through  the 
various  stages  of  its  acceptance,  indorsement,  and  transfer,  down  to 
Its  extinguishment.    One  chapter  is  devoted  to   each   of   these 
topics,  so  that  in  the  five  chapters  which  constitute  the  whole  of 
ik  first  volume,  are  comprised  the  principal  decisions  of  the  courts 
vhich  lead  up  to  and  constitute  the  learning  on  negotiable  instru- 
ments as  such,  their  intrinsic  requisites  and  qualities  in  every  stage 
of  their  existence,  as  distinguished  from  the  duties  and  obligations 
^^th^  several  parties  thereto. 

^^  the  second  volume  these  duties  and  obligations  and  the  rela- 
tion of  the  parties  to  each  other  are  considered  in  two  chapters ; 
OQe  chapter  is  devoted  to  the  remedies  to  be  pursued  upon  the  in- 
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strument  itself;  another  to  checks,  and  the  last  to  negotiable  paper 
other  than  bills,  notes,  and  checks. 

Under  these  general  heads  are  arranged  a  great  number  of  cases 
(six  hundred  and  thirty-nine  are  reported  either  in  full,  or  in  full 
so  far  as  the  same  relate  to  the  subject  in  hand),  illustrating  every 
important  question  that  the  courts  have  considered  and  determined 
with  reference  to  negotiable  paper.  The  cases  are  methodically 
arranged ;  under  each  subdivision  or  section  are  given  first  the 
English  cases  in  their  chronological  order,  and  these  are  followed 
by  the  American  cases  in  the  same  order.  The  advantages  of  this 
method  of  arrangement  are  manifest.  The  student  gets  a  clear 
conception  of  the  history  and  growth  of  the  law  both  in  England 
and  the  United  States,  and  so  is  enabled  to  master  more  thor- 
oughly the  principles  and  reasons  that  underlie  the  same. 

And  herein  especially  lies  the  chief  merit  of  this  system  of  legal 
education  introduced  and  pursued  with  such  gratifying  success  in 
Harvard  Law  School,  —  this  study  of  cases  instead  of  treatises. 
The  student  is  led  to  examine  and  analyze  the  cases,  as  he  will  be 
bound  to  do  when  in  active  practice :  in  doing  this  he  learns  the 
law  by  tracing  its  history  and  growth ;  becomes  familiar  with  the 
cases,  with  the  methods  of  legal  reasoning  employed  by  counsel 
and  judges^  and  gradually  forms  opinions  of  his  own,  as  he  pro- 
gresses, in  respect  of  the  soundness  of  the  decisions  which  he 
studies.     The  value  of  such  training  is  very  great. 

The  cases  here  selected  are  not  all  leading  cases.  The  true 
method  of  the  selection  of  leading  cases,  and  the  immense  labor 
involved  in  such  a  task,  was  pointed  out  in  a  criticism  of  the  first 
volume  of  the  American  Decisions,  by  Hon.  S.  D.  Thompson. ^ 
It  is  not  likely  that  this  method  will  be  followed  by  many  in  the 
preparation  of  law  books,  as  it  was  by  that  learned  author  in  his 
work  on  Negligence.  The  labor  and  time  required  is  too  great  to 
tempt  many  to  undertake  it.  The  selection  of  leading  cases  was 
not  part  of  the  scheme  of  Prof.  Ames's  work ;  and  of  the  eighty 
cases  contained  in  Bigelow's  Leading  Cases  on  Bills  and  Notes, 
only  eighteen  are  contained  in  these  two  volumes ;  showing  that  the 
method  of  selection  pursued  by  the  two  editors  is  widely  different. 

The  editorial  work  of  Prof.  Ames  is  well  done;  and  some  of  this 
notes  might  serve  for  models  of  such  work.  Take  for  instance 
the  note  to  Boynton  v.  Pierce  (Vol.  L,  p.  69),"  on  the  subject  of 


«  Sec  3  South.  L.  Rev.  916. 


'  Reported,  79  111.  145. 
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irregolar  or  anomalous  indorsements.     The  whole  subject  is  fully 
treated,  and  almost  the  entire  matter  contained  in  the  valuable 
article  of  nineteen  pages,  by  Mr.  Bump  on  the  same  subject,  which 
appeared  in  this  Review,'  is  condensed  into  four  pages ;  and  the 
Tesult  of  all  the  cases  is  given  in  the  index  and  summary  (Vol.  II., 
pp.  S$S,  839),  in  an  admirable  manner.    It  is  there  stated  that  the 
doctrine  by  which  the  anomalous  indorser  is  held  as  a  joint-maker, 
which  originated  in  Massachusetts,  and  has  been  frequently  char- 
acterized as  unsound  in  principle,  has  at  last  been  repudiated  in 
effect  by  statute  in  that  State.     There  are  many  other  thorough  and 
useful  notes;  such  as  those  in  Vol.  II.,  pp.  313,  277,  and  291,  on 
diligence  in  presentment  for  acceptance  or  payment ;  and  that  on 
P-  57i>  Vol.  II.,  on  the  effect  of  taking  a  note  on  account  of  a 
prior  debt;  and  the  note  (Vol.  II.,  p.  697)  criticising  M'Neilage 
9.  Holloway,'  in  which  it  was  held  that  a  husband  may  sue  alone 
on  a  note  given  to  his  wife  before  marriage.     Another  interesting 
subject  is  discussed  in  a  note  to  Hopkinson  v.  Foster  (Vol.  II.,  p. 
733),3  in  which  it  was  decided  that  a  check  is  not  an  appropria- 
tion/r^ /jn/^^  of  the  drawer's  deposit  with  his  banker,  and  from 
which  is  drawn  the  conclusion  that  the  holder  of  the  check,  so 
long  as  it  is  unaccepted,  is  not  entitled   to  maintain  an  action 
thereon  against  the  bank  in  which  it  is  drawn.     In  support  of  this 
conclusion  twenty-eight  cases  are  cited  in  the  note  from  the  Fed- 
eral Reports,  and  from  New  York,  Massachusetts,  Pennsylvania, 
Maryland,  Louisiana,  Indiana,  and  Michigan ;  while  twelve  cases 
from  Illinois,  Kentucky,  Iowa,  and  South  Carolina,  are  cited  as 
opposed,  with  the  remark  that  they  do  not  rest  on  any  sound  prin- 
ciple.   Such,  however,  is  not  the  view  of  Mr.  Morse,  who,  in  his 
excellent  treatise  on  Banks  and  Banking  (2d  ed.),  while  conced- 
ing that  the  weight  of  authority  now  supports  the  conclusion 
drawn  by  Prof.  Ames,  is  not  yet  satisfied  that  such  ought  to  be  the 
law ;  and  the  reasons  pro  and  con,  are  of  such  a  character  that  the 
question  may  still  be  regarded  open  in  those  States  where  it  has 
not  been  determined.     The  subject  "was  very  recently  considered 
by  two  eminent  judges,  McCrary  and  Miller^  in  the  United  States 
Circuit  Courts  for  the  Eastern  and  Western  Districts  of  Missouri, 
in  two  cases  not  cited  in  Prof.  Ames's  note,  and  in  both  it  was  held, 
that  notwithstanding  that   the  holder  could  not  maintain  a  suit 

'  See  4  South.  L.  Rev.  539.  *  Reported,  i  Bam.  &  Adol.  218. 

3  Reported,  L.  R.  19  Eq.  74. 
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against  the  bank,  yet  the  check  operated  as  an  equitable  assign- 
ment pro  tanto  of  so  much  of  the  deposit  against  which  it  was 
drawn,  as  between  the  drawer  and  holder,  and  in  the  one  case,* 
which  was  a  bill  of  interpleader  brought  by  the  bank  against  the 
holder  and  the  assignee  for  the  benefit  of  creditors  of  the  drawer, 
the  money  was  awarded  to  the  holder  of  the  check ;  while  in  the 
other  case,*  the  check-holders  were  permitted  to  recover  the 
amount  thereof  from  the  same  assignee  who  had  in  fact  previously 
received  the  fund  against  which  the  checks  had  been  drawn  from 
the. bank  of  deposit. 

An  examination  of  the  Index  and  Summary  of  the  Cases  pre- 
pared by  Prof.  Ames,  and  which  takes  up  one  hundred  and  seven 
pages  of  Vol.  II.,  will  disclose  the  peculiar  powers  of  condensa- 
tion and  analysis  which  he  has  brought  to  this  task.  The  terse 
statements  of  the  law  and  result  of  the  cases  there  given,  forcibly 
call  to  mind  the  style  of  that  most  excellent  Digest  of  the  Law  of 
Evidence,  by  Sir  James  Fitzjames  Stephen,  and  give  rise  to  the 
expectation  that  the  Treatise  on  Bills  and  Notes  promised  by  the 
editor,  and  wherein  he  will  not  be  hampered  by  the  necessary 
alphabetical  arrangement  of  an  index,  will  be  a  useful  and  thor- 
ough work. 

But  with  all  their  many  good  qualities,  these  books  have  also  some 
faults.  The  work  appears  to  have  been  hastened  prematurely 
through  the  press.  There  is  no  other  way  to  account  for  the  three 
pages  of  closely  printed  Addenda  et  Corrigenda.  The  omission  of 
head-notes  to  the  cases  renders  the  work  of  far  less  value  to  the 
busy  lawyer ;  but  the  primary  plans  and  purpose  of  the  work  ren- 
dered this  omission  essential.  A  table  of  cases  cited  in  the  notes 
is  a  want  that  may  be  supplied  in  a  future  edition.  The  press  work 
and  binding  is  all  that  can  be  desired.  J.  K. 

'  German  Savings  Inst  v.  Adae  et  aL,  8  Fed.  Rep.  106. 

'  First  National  Bank  of  Cincinnati  v.  Coates  et  al.,  8  Fed.  Rep.  540. 
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Statistics  of  Appeals.  —  The  following  observations,  found  in  a  late  num- 
ber of  the  New  York  Daily  Ktgister,  are  understood  to  be  from  the  pen  of 
Aostin  Abbott,  the  distinguished  law  writer.  The  criticism  which  he  criticises 
appeared  in  the  Southern  Law  Review,  and  not  in  the  Central  Law  Journal. 

"It  would  be  hard  to  say  why  it  is,  but  courts  appear  to  get  more  thoughtless 
criticism  than  any  other  targets  of  comment  Perhaps  because  they  are  con- 
spicuous marks  to  aim  at,  or  because  it  is  thought  that  they  ought  to  be  beyond 
cnbcism,and  therefore  fair  play  to  try  them,  or  perhaps  because  lawyers  have 
a  professional  habit  of  pitching  in  from  one  side,  leaving  it  to  somebody  else 
to  respond. 

"We  are  led  to  these  reflections  by  a  most  curious  criticism  on  the  Missouri 
Courts  in  the  last  number  of  the  Central  Law  Journal.  In  a  notice  of  the 
cnnent  volume  of  the  reports  of  that  State,  the  usual  good  sense  and  thorough 
intelligence  which  characterizes  the  book  reviews  in  that  periodical,  is  singu- 
I*rly  dirersified  by  this  remark :  — 

'Of  the  one  hundred  and  thirty-nine  cases  reported,  seven  were  original. 
Of  the  others,  seventy-two  were  reversed,  and  only  sixty  were  affirmed. 

'Of  these  cases  seventeen  were  from  the  St.  Louis  Codrt  of  Appeals —  an 
intermediate  appellate  court  of  much  merit — but  seven  of  its  judgments  were 
rcrersed  and  ten  affirmed. 

'It  seems  that  Missouri  suitors  may  reasonably  act  on  the  idea  that  an  ad- 
verse decision  below  by  a  nisi  prius  court,  is  presumably  erroneous.  At  least 
ihe  chances  of  a  reversal  on  appeal  are  plainly  in  favor  of  that  conclusion.' 

"A  moment's  consideration  will  show  that  the  only  object  of  an  appellate 
court  is  to  reverse,  and  if  suitors  are  advised  to  appeal  in  a  case  in  which  the 
chances  of  reversal  are  not  in  their  favor,  they  are  badly  advised. 

"These  one  hundred  and  thirty-two  appellate  causes  were  a  few  out  of  a  vast 
number  decided  all  over  the  State  by  the  trial  courts.  In  the  great  majority 
of  causes  the  justice  of  the  decision  satisfied  the  suitors  and  there  was  no  re- 
^tm.  In  only  a  comparatively  small  number  the  attorney  of  the  defeated 
party  thought  his  client  had  not  received  justice,  and  advised  an  appeal.  We 
should  like  to  know,  if  the  statistics  be  accessible,  how  many  appealable  de- 
terminations were  made  by  the  nisi  prius  courts  of  Missouri  during  the  period 
represented  by  these  one  hundred  and  thirty-two  causes  in  which  review  was 
sought  The  result  would  show  how  general  is  the  satisfaction  with  the  ad- 
ministration of  civil  justice  in  the  trial  courts  there. 

"  It  appears,  however,  that  appeal  was  undertaken  in  one  hundred  and  thirty- 
two  causes,  and  of  these  barely  more  than  one>half  were  successful.  This 
shows  that  the  appellate  court  is  also  tolerably  well  satisfied  with  the  adjudica- 
tions of  the  courts  below,  when,  out  of  hundreds,  and  probably  thousands,  of 
judgments  and  orders  —  those  deemed  questionable   being  selected  by   the 
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profession  and  presented  on  appeal  —  about  six  out  of  thirteen  of  those  thus 
impeached  are  declared  unquestionable.  To  look  at  it  in  another  light,  it 
would  be  as  just  to  say  that  it  shows  that  in  Missouri  the  suitors,  who  are  ad- 
vised by  counsel  to  appeal,  are  badly  advised  six  times  to  seven. 

**To  take  the  Missouri  Court  of  Appeals  —  a  court  of  a  degree  of  ability 
unusual  for  one  of  its  local  character  —  we  are  invited  to  suspect  it  of  being 
nearly  as  often  wrong  as  right,  because  out  of  the  great  number  of  judg- 
ments,  how  many  the  critic  does  not  say,  which  were  pronounced  during 
a  period  of  which  he  gives  no  indication,  the  seventeen  judgments  which  were 
unsatisfactory  to  the  defeated  party  were  more  than  half  of  them  affirmed. 
This  record,  in  fact,  is  very  fair.  If  out  of  the  comparatively  few  cases  in  which 
counsel  advise  an  appeal,  only  seven  out  of  seventeen  are  reversed,  we  should 
say  that  the  courts  below  were  doing  pretty  well ;  and  if  the  percentage  were 
much  smaller  the  question  would  soon  arise  whether  a  court  that  was  so 
rarely  reversed  ought  not  to  be  made  a  court  of  last  resort  It  is  of  no  use  to 
maintain  an  appellate  court  except  for  the  purpose  of  reversing. 

"  We  notice  this  because  it  is  a  very  common  illusion  among  the  critically  in- 
clined in  the  profession  and  the  press,  to  compute  the  percentage  of  reversals 
on  the  number  of  appeals,  instead  of  on  the  number  of  decisions  below,  ap- 
pealed or  not," 

We  shall  not  quarrel  with  the  above  writer,  except  on  the  point  that  an  appel- 
late court  is  organized  to  reverse.  It  is  no  more  organized  to  reverse  than 
a  criminal  court  is  organized  to  convict.  We  can,  however,  furnish  some  sta- 
tistics which  will  give  point  to  what  the  above  writer  says.  Of  the  mass  of 
cases  docketed  in  the  courts  from  which  appeals  lie  to  the  Si.  Louis  Court  of 
Appeals,  only  about  one-tenth  ever  reach  that  court.  Of  these,  about  one-eighth 
are  taken  to  the  Supreme  Court  by  appeal  or  writ  of  error.  Of  this  one-eighth, 
about  one-third  are,  in  the  Court  of  Appeals,  by  consent  of  the  parties,  affirmed 
pro  forma,  without  any  examination  of  the  merits.  It  is  thus  seen  that,  of  the 
mass  of  litigation  in  the  Circuit  and  Criminal  Courts  within  the  district  of  the 
St.  Louis  Court  of  Appeals,  only  one  case  out  of  eighty  is  passed  upon  by  the 
Supreme  Court.  It  is  not  claimed  that  these  statistics  are  strictly  accurate ; 
but  they  are  substantially  so.  Injustice  of  course  would  be  done  both  to  the 
Court  of  Appeals  and  to  the  Supreme  Court,  by  holding  up,  in  effect,  the 
picture  that  about  forty  per  cent  of  the  work  of  the  latter  court  is  reversed 
by  the  former ;  when,  rejecting  the  pro  forma  affirmances  of  the  Court  of 
Appeals,  the  fact  is,  that  not  more  than  one-twelfth  of  its  work  ever  reaches 
the  Supreme  Court.  We  would  suggest  here,  as  a  matter  of  obvious  propriety, 
that  the  reporter  of  the  divisions  of  the  Missouri  Supreme  Court,  in  reporting 
cases  which  have  passed  through  the  St,  Louis  Court  of  Appeals,  ought  to 
state  that  the  judgment  of  that  court  was  a  judgment  pro  forma^  where  such 
was  the  fact.  What  we  said  was  of  course  said  with  reference  to  the  fact,  im- 
plied and  understood  by  our  readers,  that  the  great  mass  of  litigation  is  not 
appealed.  But  giving  due  weight  to  this,  the  number  of  reversals  which  we 
pointed  out  is  not  creditable  to  the  bench  of  the  State. 

Book  Reviews.  — There  is  great  complaint  among  the  profession  about  the 
multiplication  of  law  books ;  but  a  moment's  reflection  will  show  that  there  is 
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DO  jost  foundation  whatever  for  it.  There  is  no  law  which  forces  lawyers  to  buy 
books ;  and  hence  the  remedy  of  the  evil  of  too  many  law  books,  if  it  be  an  evil, 
lies  with  the  profession  themselves.  The  lawyer  who  re-echoes  the  stereotyped 
grovl  on  this  subject  forgets  that,  by  refraining  from  buying  books,  the  evil 
seed  not  be  evil  to  him.  Those  who  indulge  most  in  this  species  of 
lamentfttion  are  believed  to  be  for  the  most  part  those  who  could  profit  by 
the  reading  of  almost  any  book  relating  to  their  profession,  however  poor. 

These  complaints,  when  analyzed,  will  be  found  to  be  directed  chiefly 
against  the  multiplication  of  poor  law  books.     The  truth  is,  there  are  not 
eoongh  good  ones.     The  law  is  advancing  rapidly,  With  the  rapid  advance  of 
driiization.    It  cannot  be  held  in  the  straight  jacket  into  which  Coke  and 
Bkdutone  and  Kent  successively  put  it     New  questions  are  constantly  pre- 
sented to  the  bar  and  the  bench  for  solution,  and  there  is  a  constant  and  ear- 
nest desire  on  fhe  part  of  the  bar  and  the  bench  to  know  what  other  courts  have 
decided  with  reference  to  them.     It  is  becoming  more  and  more  apparent  that 
many  old  rules  are  becoming  worn  out  or  positively  pernicious.     Obviously,  the 
legislatures  ought  to  step  in  and  make  the  necessary  change.     But  the  ppliti- 
cians  who  for  the  most  part  compose  legislative  bodies,  have  too  many  private 
irons  in  the  fire,  and  have  neither  the  time  nor  the  ability  to  devise  the  proper 
corrective  legislation.     It  is  tacitly  left  to  the  judicial  courts  to  say  how  far 
old  roles  are  obsolete,  and  what  new  rules  are  rendered  necessary  by  the  ad- 
vance of  civilization.     There  is,  therefore,  a  constantly  unsatisfied  desire  on  the 
part  of  the  bench  and  bar  to  know  what  the  courts  in  other  jurisdictions  are 
holding  with  reference  to  questions  where  civilization  has  outgrown  the  old 
law.    Instances  of  what  we  mean  could  be  stated,  too  numerous  to  catalogue. 
We  will  refer  to  but  one  :  The  law  with  regard  to  the  domestic  relations  is  all 
at  sea.    The  husband  no  longer  has  the  right  to  the  custody  of  his  wife,  nor  a 
father  an  absolute  right  to  the  custody  of  his  child.     Wives  have  been  clothed 
with  the  power  of  owning  every  species   of  property,  and  of  acting  as  sole 
traderi;   and  yet   they   remain    under   the  common-law   disabilities   of  not 
being   able    to   make    contracts,    or  to  sue   and  be  sued  —  a  state  of  law 
which  was  framed  to  meet  the  case  where  a  wife  could  own  no  personal 
property,  and    where  the    usufruct  of  her   real    property    during  coverture 
belonged  to  her  husband.     Courts  of  equity  have  introduced  a  very  limited 
innovation   upon   this    rule.      Legislation,   by   removing   the  disabilities    of 
married  women,  in  respect  of  the  ownership  of  property,  without  removing  it 
with  respect  to  their  power  to  contract  and  to  sue  and  be  sued,  has  introduced 
confusion  worse  confounded ;  and  it  is  pitiable  to  see  the  highest  courts  drift- 
ing about  helplessly  in  this  confusion,  like  jelly-fish  in  a  whirlpool  of  swift 
water.    Judicial  absurdities  multiply ;  so  that  in  one  State,  in  which  the  com- 
mon law  was  enacted  by  statute,  the  conclusion  has  finally  been  reached  that  a 
jndgment  in  personam  against  a  married  woman  is  a  nullity.'     That  this  is 
not  the  ancient  common  law  every  one  knows.'    That  it  is  not  the  modem  law, 

^  Weil  9.  Simmons,  66  Mo.  618,  and  many  other  cases. 

*  Judgments  at  law  have  always  been  rendered  against  husband  and  wife  for  the  anti- 
nnptial  debts  of  the  wife,  or  for  her  torts  committed  during  coverture.  On  the  last  sub- 
itct,tee  a  learned  article  by  Mr.  Merriam  in  the  August  number  of  the  Western  yurist. 
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:  the  other  way,  no  one  can  fail  lo  know  except 
I  tic  oppoted  lo  the  multiplicalion  of  Uw  books, 
di  ihU  r&pid  progress  in  jurispnideDce,  the  law 
3ne  who  can  present  (o  the  bench  uid  bar  the 
adicial  thought  —  the  current  of  legislstiTC  and 
1  and  Ihe  new  law.  The  book-maker  who  does 
:ianks  of  the  profession.  There  are  not  enough 
re  not  enough  books  such  as  such  book-makers 
vhich  the  book-buyers  experience  is  in  judging 
good  one  or  a  poor  one.  The  character  of  ihe 
e  repuiaiioD  of  the  writer,  if  he  have  a  repula- 
>n  the  other  hand,  there  are  some  books  which 
t  may  be  seen  at  a  glance  ;  and  there  are  some 
t  desiriag  a  book  on  the  particular  subject  will 
inspeciioQ.  But  most  of  the  books  fall  between 
or  demerits  can  only  be  tested  by  time  and  use. 

I  well  for  a  time,  especially   if  they   are   well 

lOt  such  books  are  worth  buying,  Ihe  piofessian 
pon  such  reviews  as  they  may  receive  in  ihe 
:  reviews  necessarily  aRotd  very  imperfect  in- 
one  who  has  edited  a  legal  periodical   knows. 

II  endeavor  to  say  concerning  every  book,  what 
;  in  reply  lo  a  friend  who  had  asked  his  advice 
1  general  thing,  it  is  painfully  apparent  to  bim- 

is  equally  apparent  to  his  readers,  Ihal  he  relllji 
The  result  is  that  most  of  the  so-called  book 
!  than  good-natured  flattery  bestowed  upon  the 
o«t  reviewers  unquestionably  treat  both  auUioi 
m  Ihef  deserve.  Sometime*,  however,  a  leill; 
e  hands  of  a  reviewer  of  (he  other  kind  —  onf 
c  to  makeor  sustain  —  and  it  receive!  an  eicoria- 
writer  of  a  great  work  on  criminal  law  woke  af 
r  edition  of  his  work  had  been  discussed  in  ball 
temptuous  observations  in  a  periodical  issued  by 

whose  works  had  enjoyed  in   an  unprecedented 

whole  legal  profession,  could  well  endure  lh( 
ut  of  college.  Another  equally  eminent  wriiei 
d  a  meritorious  work  of  his  denounced  in  un- 
I  of  extensive  circulation.  The  publishers  of  3 
iks  intended  for  the  use  of  law  students  musi 
:hfii  the  learned  editor  of  the  same  periodica 
e  existence  of  such  a  series.  Uul  they  were  able, 
iceediogly  unfriendly  and  injudicious  review  ol 

s  of  the  periodical  in  question,  which  is  meetiOE 

.  great  many  poor  and  perfunctory  law  books 
re  discreditable  book  reviews.     A  law  book  o 
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seven  hundred  pages,  upon  a  limited  title  of  the  law  easy  of  treatment,  cannot 
be  properly  written  by  the  most  diligent,  experienced  in  such  writing,  in  less 
than  a  year  and  a  half  of  exhaustive  labor.  Can  a  review  of  such  a  book  be 
written  in  an  hour,  in  a  day,  or  in  any  period  of  time  which  a  busy  editor  can 
afford  to  bestow  upon  it,  for  no  other  compensation  than  the  book  itself?  To 
write  a  good  book  review  requires  far  more  time,  examination,  and  inde- 
pendent research  than  an  editor  who  receives  several  books  for  review  every 
week,  has,  or  can  have,  at  his  disposal. 

Out  of  a  desire  to  do  justice,  as  far  as  possible,  to  this  department  of  their 
labors,  many  editors  are  in  the  habit  of  handing  books  which  are  sent  to  them 
for  review  to  judicious  members  of  the  profession,  by  whom  such  reviews  are 
written.  This  course  is,  in  many  respects,  to  be  commended.  It  frequently 
enables  the  editor  to  lay  before  his  readers  the  views  of  a  practitioner  who  is 
experienced  in  the  department  of  law  or  practice  treated  of  in  the  particular 
book.  But  at  the  same  time  it  renders  it  impossible  for  him  to  maintain  in 
his  publication  any  uniform  standard  of  criticism.  Besides,  where  this  course 
is  adopted,  it  will  often  be  a  mere  matter  of  luck  whether  a  book  receives  a 
favorable  or  an  unfavorable  review.  If  it  fall  into  the  hands  of  a  kind-hearted 
and  generous  man,  though  he  may  have  a  sufficient  acquaintance  with  the  sub* 
ject  on  which  the  book  treats  to  enable  him  to  see  many  imperfections  in  the 
book,  the  review  will,  on  the  whole,  be  complimentary  to  the  author  and 
favorable  to  the  book.  Let  the  same  book  fall  into  the  hands  of  a  man  of 
equal  ability  and  of  equal  acquaintance  with  the  subject  of  the  book,  but  a 
nervous  man,  who  does  not  enjoy  his  dinner,  or  who  has  some  peculiar  notion 
about  the  multiplicity  of  law  books,  or  the  manner  in  which  they  should  be 
written,  and  the  author  is  liable  to  get  the  most  merciless  treatment.  We 
could  relate  several  instances  of  this  within  our  personal  knowledge,  if  we 
were  disposed  to  do  so ;  and  no  doubt  what  we  say  will  come  home  to  the  ex- 
perience of  many  editors  of  legal  periodicals. 

All  this  points  to  the  conclusion  that,  as  a  general  rule,  there  is  no  safe 
guide  in  book-buying  except  the  tests  of  time  and  use.  The  really  good  book, 
such  as  the  profession  need,  will  generally  run  tlirough  its  first  edition  quickly. 
Dillon  on  Municipal  Corporations  and  Abbott's  Trial  Evidence  are  recent 
illustrations  of  this ;  while,  if  we  mistake  not,  one  edition  of  Prof.  Parsons's 
work  on  Contracts  sustained  the  enormous  sale  of  about  nine  thousand  copies. 
And  yet,  while  each  of  these  works  is  well  and  ably  done,  none  of  them  pre- 
sents the  highest  type  of  skill  in  book-making.  Literary  property  is  not  so 
frail  and  tender  that  it  can  be  withered  and  destroyed  by  a  single  blast  from 
the  bugle  of  some  ambitious  youth  who  may  chance  to  have  gained  a  seat  upon 
the  editorial  tripod  of  a  law  journal.  No  amount  of  the  injudicious  flattery 
bestowed  by  such  critics  can  lift  a  poor  book  into  the  permanent  esteem  of 
the  profession.  A  good  one  will  go  right  on  in  its  career  of  usefulness,  in  the 
face  of  such  adverse  criticisms,  just  as  an  iceberg  will  march  forward  through 
the  sea,  at  a  steady  and  unvarying  pace,  though  both  the  surface  current  and 
the  surface  wind  oppose  its  progress. 

One  of  the  most  creditable  legal  publications  which  have  been  recently 
started  is  the  United  Sutes  Supreme  Court  Reporter,  edite^l  by  Mr.  Justice 
Miller,  and  published  by  Messrs.  Mills  &  Co.,  of  Des  Moines,  Iowa.     The  re- 
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porting  is  well  done.  The  head>notes  state  in  concise  language  the  points  or 
the  principles  decided,  and  no  more.  The  paper  is  clean,  firm,  smooth,  and 
pure  in  tone.  The  type  is  clear  and  of  good  outline.  The  press  work  is  even 
and  well  done.  In  fact,  it  looks  good  enough  to  eat.  It  is  issued  in  numbers 
of  about  one  hundred  and  fifty  pages  each,  and  is  sold  to  subscribers  of  the 
Western  Jurist  at  the  rate  of  $3  per  volume  or  $5  per  annum.  Good 
as  this  publication  is,  we  do  not  understand  its  raison  d^etre,  Morrison's 
Transcript  is  an  older  publication  of  the  same  kind,  we  believe.  The  pub- 
lishers say  that  the  desire  of  Mr.  Justice  Miller  to  have  the  decisions  of  the 
court  reported  in  a  manner  that  may  reach  his  ideal  is  why  he  has  undertaken 
this  work.  The  fact  that  one  so  eminently  qualified  to  judge  of  the  propriety 
of  such  work  has  undertaken  it,  is  of.itself  a  good  reason  for  its  existence. 

Right  of  a  Stockholder  to  sue  in  Place  of  the  Corporation. — The 
Supreme  Court  of  the  United  States  has  done  itself  credit  in  its  decision  in 
the  case  of  Hawes  v.  Contra  Costa  Waterworks  Company  (i  U.  S.  Sup. 
Ct.  Rep.  564).  *»  The  appellant,  a  shareholder  in  the  Contra  Costa  Water- 
works Company,  brought  his  bill  in  equity  against  that  company  and  the  city 
of  Oakland,  in  the  Circuit  Court  of  the  United  States  for  California,  on  the 
ground  that  he  was  a  citizen  of  New  York  sind  the  defendants  citizens  of  Cali- 
fornia, alleging  that  the  waterworks  corporation  was  furnishing  the  city  of 
Oakland  with  water  free  of  charge  beyond  what  the  law  required  it  to  do,  and 
that  though  he  had  requested  them  to  desist  the  directors  continued  to  do  this, 
to  the  great  injury  of  himself  and  other  shareholders,  and  the  company.  The 
court  examines  the  right  of  the  shareholder  to  sustain  such  a  suit  in  the  light 
of  the  authorities,  English  and  American,  including  Dodge  v.  Woolsey  (18  How. 
331),  and  holds  that  in  such  cases  a  suit  in  equity  by  a  shareholder  will  lie  only 
where  there  is  some  action  or  threatened  action  of  the  managing  board  of  direc- 
tors or  trustees  of  the  corporation  which  is  beyond  the  authority  conferred  by 
their  charter  or  other  source  of  organization ;  or,  such  a  fraudulent  transaction, 
completed  or  threatened,  by  the  acting  managers,  in  connection  with  some 
other  party,  or  among  themselves,  or  with  the  other  shareholders;  or,  where 
the  board  of  directors,  or  a  majority  of  them,  are  acting  for  their  own  interest, 
in  a  manner  destructive  to  the  corporation  itself,  or  of  the  rights  of  the  other 
shareholders  ;  or,  where  a  majority  of  the  shareholders  themselves  are  oppres- 
sively and  illegally  pursuing  a  course  in  the  name  of  the  corporation  which  is 
in  violation  of  the  rights  of  the  other  shareholders  and  which  can  only  be  re- 
strained by  the  aid  of  a  court  of  equity.  It  must  also  be  made  to  appear  that 
the  plaintiff  has  made  an  earnest  effort  to  obtain  redress  at  the  hands  of  the  direc- 
tors and  shareholders  of  the  corporation ;  that  he  was  the  owner  of  the  stock 
on  which  he  claims  the  right  to  sue  at  the  time  of  the  transactions  of  which  he 
complains,  or  that  it  has  since  devolved  on  him  by  operation  of  law,  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United  States  juris- 
diction in  a  case  of  which  it  would  otherwise  have  no  cognizance.** 

Jurisdiction  of  the  Federal  Courts  in  Cases  of  Non-Resident 
Stockholders. — The  foregoing  case  (Hawes  v.  Contra  Costa  Waterworks  Co., 
I  U.  S.  Sup.  Ct.  Rep.  564)  is  chiefly  important  from  the  fact  that  it  reviews  the 
case  of  Dodge  v.  Woolsey  (18  How.  331),  in  which  the  right  of  a  non-resident 
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stockholder  to  maintain  a  suit  in  equity  in  the  Circuit  Court  of  the  United 
States  against  the  corporation  of  which  he  was  a  member,  and  its  directors,  was 
established.  The  frauds  upon  the  jurisdiction  of  the  courts  of  the  United  States 
which  have  grown  up  under  that  decision  are  well  known,  and  are  nowhere 
better  described  than  by  Mr.  Justice  Miller  in  his  very  clear  opinion  in  the 
case  which  we  are  considering.  He  says :  *'  Since  the  decision  of  this  court  in 
the  case  of  Dodge  v,  Woolsey  (18  How.  331),  the  principles  of  which  have 
received  more  than  once  the  approval  of  this  court,  the  frequency  with  which 
the  most  ordinary  and  usual  chancery  remedies  are  sought  in  the  Federal  courts 
by  a  single  stockholder  of  a  corporation,  who  possesses  the  requisite  citizenship, 
in  cases  where  the  corporation  whose  rights  are  to  be  enforced  have  no  right 
to  sue  in  those  courts,  seems  to  justify  a  consideration  of  the  grounds  on  which 
that  case  was  decided,  and  of  the  just  limitations  of  the  exercise  of  those  prin- 
ciples. This  practice  has  grown  until  the  corporations  created  by  the  laws  of 
the  States  bring  a  large  part  of  their  controversies  with  their  neighbors  and 
fellow-citizens  into  the  courts  of  the  United  States  for  adjudication,  instead  of 
the  State  courts,  which  are  their  natural,  their  lawful,  and  their  appropriate 
forum.  It  is  not  difficult  to  see  how  this  has  come  to  pass.  A  corporation 
having  such  a  controversy,  which  it  is  foreseen  must  end  in  litigation,  and  pre- 
ferring for  any  reason  whatever  that  this  litigation  shall  take  place  in  a  Federal 
court,  in  which  it  can  neither  sue  its  real  antagonist  nor  be  sued  by  it,  has  re- 
coarse  to  a  holder  of  one  of  its  shares,  who  is  a  citizen  of  another  State.  This 
stockholder  is  called  into  consultation,  and  is  told  that  bis  corporation  has 
rights  which  the  directors  refuse  to  enforce  or  to  protect.  He  instantly  de- 
mands of  them  to  do  their  duty  in  this  regard,  which  of  course  they  fail  or  re- 
fuse to  do,  and  thereupon  he  discovers  that  he  has  two  causes  of  action 
entitling  him  to  equitable  relief  in  a  court  of  chancery ;  namely,  one  against 
his  own  company  of  which  he  is  a  corporator,  for  refusing  to  do  what  he* 
has  requested  them  to  do;  and  the  other  against  the  party  which  contest  the 
matter  in  controversy  with  that  corporation.  These  two  causes  of  action  he 
combines  in  an  equity  suit  in  the  Circuit  Court  of  the  United  States,  because 
he  is  a  citizen  of  a  different  State,  though  the  real  parties  to  the  controversy 
could  have  no  standing  in  that  court.  If  no  non-resident  stockholder  exists,  a 
transfer  of  a  few  shares  is  made  to  some  citizen  of  another  State,  who  then 
brings  the  suiL  The  real  defendant  in  this  action  may  be  quite  as  willing  to 
have  the  case  tried  in  the  Federal  court  as  the  corporation  and  its  stockholder. 
If  so,  he  makes  no  objection,  and  the  case  proceeds  to  a  hearing.  Or  he  may 
file  his  answer  denying  the  special  grounds  set  up  in  the  bill  as  a  reason  for 
the  stockholder's  interference,  at  the  same  time  that  he  answers  to  the  merits. 
In  either  event  the  whole  case  is  prepared  for  hearing  on  the  merits  ;  the  right 
of  the  stockholder  to  a  standing  in  equity  receives  but  little  attention,  and  the 
overburdened  courts  of  the  United  States  have  this  additional  important 
litigation  imposed  upon  them  by  a  simulated  and  conventional  arrangement, 
unauthorized  by  the  facts  of  the  case  or  by  the  sound  principles  of  equity  juris- 
diction." 

It  is  not  to  be  supposed,  however,  that  the  court  overrule  the  case  of 
Dodge  V.  Woolsey.  On  the  contrary,  the  jurisdiction  asserted  in  that  case  is 
sustained,  and  is  declared  to  be  a  beneficial  jurisdiction,  as  it  unquestionably  is, 
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within  the  proper  limits.  These  limits  the  court  now  undertakes  to  define. 
After  considering  a  number  of  English  and  American  cases  where  the  grounds 
upon  which  courts  of  equity  interfere  on  behalf  of  single  stockholders,  to 
control  corporate  action  or  to  restrain  the  directors  from  committing  breaches 
of  trust  are  examined,  the  opinion  states  the  facts  in  the  case  of  Dodge  v. 
Woolsey,  and  proceeds  to  comment  upon  that  decision  as  follows :  "A  very 
large  part  of  the  opinion  is  devoted  to  the  consideration  of  the  high  function 
of  .this  court  in  construing  the  Constitution  of  the  United  States ;  and  it  is 
impossible  not  to  see  the  influence  on  the  mind  of  the  writer  of  that  opinion,  of 
the  fact  that  the  only  question  on  the  merits  of  the  case,  was  one  which  pecul- 
iarly belonged  to  the  Federal  judiciary,  and  especially  to  this  court  to  de- 
cide^ namely,  whether  the  Constitution  of  the  State  of  Ohio  violated  the 
obligation  of  the  contract  concerning  taxation  found  in  the  charter  of  the 
bank.  As  the  law  then  stood  there  was  no  means  by  which  the  bank,  being 
a  citizen  of  the  same  State  with  Dodge,  the  tax  collector,  could  bring  into  a 
court  of  the  United  States  the  right  which  it  asserted  under  the  Constitution, 
to  be  relieved  of  the  tax  in  question,  except  by  writ  of  error  to  a  State 
Court  from  the  Supreme  Court  of  the  United  States.  That  difficulty  no  longer 
exists;  for  by  the  act  of  March  3,  1875,  ^^^  suits  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  may  be  brought  originally  in  the  Circuit 
Courts  of  the  United  States  without  regard  to  the  citizenship  of  the  parties. 
Under  this  statute,  if  it  had  then  existed,  the  bank  in  the  case  of  Dodge  v, 
Woolsey  could  undoubtedly  have  brought  suit  to  restrain  the  collection  of  the 
tax  in  its  own  name,  without  resort  to  one  of  its  shareholders  for  that  purpose. 
And  this  same  statute,  while  enlarging  the  jurisdiction  of  the  Circuit  Courts 
in  cases  fairly  within  the  constitutional  grant  of  power  to  the  Federal  judiciary, 
strikes  a  blow  by  its  fifth  section  at  improper  and  collusive  attempts  to  impose 
upon  those  courts  the  cognizance  of  cases  not  justly  belonging  to  them.  It 
declares  if,  at  any  time  in  the  progress  of  a  case,  either  originally  commenced 
in  a  Circuit  Court,  or  removed  there  from  a  State  court,  it  shall  appear  to 
said  court  'that  such  suit  does  not  really  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or  joined,  either  as  plaintiffs  or  de- 
fendants, for  the  purposes  of  creating  a  case  cognizable  or  removable  under 
this  act,  the  said  Circuit  Court  shall  proceed  no  further,  but  shall  dismiss  the 
suit  or  remand  it  to  the  court  from  which  it  was  removed.*  It  is  believed  that 
a  rigid  enforcement  of  this  statute  by  the  Circuit  Courts  would  relieve  them  of 
many  cases  which  have  no  proper  place  on  their  dockets.  This  examination 
of  the  case  of  Dodge  v,  Woolsey  satisfies  us  that  it  does  not  establish,  nor  was 
intended  to  establish,  a  doctrine  on  this  subject  different  in  any  material  re- 
spect from  that  found  in  the  English  and  in  other  American  courts,  and  that 
the  recent  legislation  of  Congress  referred  to,  leaves  no  reason  for  any  expan* 
sion  of  the, rule  in  that  case  beyond  its  fair  interpretation." 

After  stating,  in  the  language  above  given,  the  facts  which  must  exist  to  call 
into  exercise  this  jurisdiction,  the  learned  justice  proceeds  to  say:  '*  Possibly 
other  cases  may  arise  in  which,  to  prevent  irremediable  injury,  or  a  total  failure 
of  justice,  the  court  would  be  justified  in  exercising  its  powers;  but  the  fore- 
going may  be  regarded  as  an  outline  of  the  principles  which  govern  this  class 
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of  cases.  Bat  in  addition  to  the  existence  of  grievances  which  call  for  this 
kind  of  relief,  it  is  equally  important  that,  before  the  shareholder  is  permitted 
in  his  own  name  to  institute  and  conduct  a  litigation  which  usually  belongs  to 
the  corporation,  he  should  show  to  the  satisfaction  of  the  court  that  he  has 
eihaosted  all  the  means  within  his  reach  to  obtain,  within  the  corporation 
itself,  the  redress  of  his  grievances,  or  action  in  conformity  with  his  wishes. 
He  most  make  an  earnest,  not  a  simulated  effort,  with  the  managing  body  of 
the  corporation,  to  induce  remedial  action  on  their  part ;  and  this  must  be  mode 
tpparent  to  the  court  If  time  permits,  or  has  permitted,  he  must  show,  if  he 
fails  with  the  directors,  that  he  has  made  an  honest  effort  to  obtain  action  by 
the  stockholders  as  a  body,  in  the  matter  of  which  he  complains.  And  he 
most  show  a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it.  The  efforts  to  induce  such  action  as  complainant 
desires  on  the  part  of  the  directors,  and  of  the  shareholders  when  that  is  nec- 
essary, and  the  cause  of  failure  in  these  efforts,  should  be  stated  with  partic- 
nlarity,  and  an  allegation  that  complainant  was  a  shareholder  at  the  time  of 
the  transactions  of  which  he  complains,  or  that  his  shares  have  devolved  on 
him  since  by  operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to  con- 
fer on  a  court  of  the  United  States  jurisdiction  in  a  case  of  which  it  could 
otherwise  have  no  cognizance,  should  be  in  the  bill,  which  should  be  verified 
by  affidavit." 

JUDIQAL  Verbosity.  —  A  correspondent  of  the  Central  Law  Journal 
writing  under  this  head,  says :  •*  The  opinions  of  many  judges  are  a  reprint  of 
the  abstract  filed  by  counsel.  They  recite  the  filing  of  the  complaint  in  so 
many  paragraphs;  motions  to  strike  out;  demurrers;  answers  in  so  many 
paragraphs;  motions  again;  demurrers;  replies  to  demurrers!  They  then 
show  a  judgment,  set  out  all  the  causes  for  a  new  trial,  and  the  action  of  the 
coart  Then  we  have  the  assignment  of  errors,  and  then  the  points  made  in 
the  briefs  of  counsel.  Finally,  we  have  a  few  lines  of  original  matter,  deter- 
mining perhaps,  but  one  point  on  which  the  case  is  decided.  How  easy  it 
would  be  to  avoid  all  this  verbiage,  and  save  the  profession  the  expense  of 
one-half  the  reports,  by  simply  stating:  'The  question  in  this  case  was 
whether  a  county  is  subject  to  garnishment;  whether  appeal  lies  under  cer- 
tain circumstances ;  whether  the  defense  of  the  Statute  of  Limitations  is  good 
on  the  facts  stated,'  "  etc.  Two  or  three  things  may  be  said  with  regard  to 
this  criticism. 

1.  It  is,  like  many  criticisms  where  the  critic  is  not  sufficiently  courageous  to 
sign  his  name,  based  on  assumptions  which  are  untrue  in  point  of  fact. 
"Many  judges"  do  not  write  their  opinions  in  this  way.  Scarcely  any  do  it. 
The  opinions  of  the  late  Judge  Vories,  of  Missouri,  and  those  of  some  of  the 
former  judges  of  the  Supreme  Court  of  Indiana,  exhibited,  perhaps,  this  fault. 
But  take  the  reports  of  the  Federal  and  State  courts  through  and  through,  and 
very  few  indeed  will  be  found  which  are  open  to  this  sweeping  criticism.  Out 
of  two  or  three  hundred  appellate  judges  in  the  country,  there  are  not  half  a 
dozen  who,  as  a  rule,  spin  omt  the  lingo  in  their  opinions  which  this  anony- 
mous critic  would  have  us  believe. 

2.  The  plan  which  this  critic  advises,  that  the  judges,  in  writing  opinions, 
should  simply  state  the  question  or  questions  of  law  which  arise  on  the  record 
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is  forbidden  in  some  States  by  statute.  Thus,  the  Revised  Statutes  of  Mis- 
souri contain  this  provision  relating  to  the  Supreme  Court:  '*The  opinion 
shall  always  contain  a  sufficient  statement  of  the  case  so  that  it  may  be  under- 
stood without  reference  to  the  record  and  proceedings  in  the  same."  (l  Rev. 
Stats.  Mo.  1879,  sect  3782.)  Experienced  counsel  know  that  in  very  many 
cases,  —  the  great  majority,  in  fact,  —  the  struggle  is  to  ascertain  what  questions 
of  law  really  do  arise  upon  the  facts.  The  power  of  the  late  Benjamin  R.  Cur- 
tis, in  arguing  causes  in  appellate  courts,  is  said  to  have  consisted  largely  in 
being  able  to  choose  his  own.  battle-ground,  and  to  compel  his  adversary  to 
fight  the  case  out  thereon ;  that  is,  in  being  able  to  convince  the  court  what  the 
questions  of  law  really  were  that  arose  on  the  facts.  In  a  very  small  num- 
ber of  cases,  the  candor  and  learning  of  counsel  enable  them  to  agree  upon  the 
questions  of  law  which  arise;  and  if  nothing  but  questions  of  law  are  per- 
sented — naked  abstract  questions  —  if  the  case  calls  for  nothing  peculiar  in 
the  applications  of  questions  of  law  —  then  the  opinion  may  be  written  in  the 
way  the  above  critic  has  suggested.  But  if  this  were  done  in  every  case 
where  it  can  be  done,  if  all  the  opinions  which  could  properly  be  written  in 
this  way  were  so  written, — it  would  not  "save  the  expense  of  one-half  the 
reports,**  nor  one-tenth,  nor  one- twentieth  of  such  expense.  All  the  nrw 
questions  of  pure  law  which  arise  in  all  the  courts  of  the  country  could 
be  decided  by  one  able  bench.  The  difficulty  is  not  in  determining  what  the 
law  is,  for  the  great  body  of  the  law  is  "well  settled,*'  and  can  be  reduced  to 
a  small  number  of  general  rules  or  principles.  The  law  is  an  applied  science; 
and  the  chief  work  of  those  who  administer  justice  consists  in  applying  the 
law  to  the  facts  of  particular  cases.  • 

3.  Another  consideration  which  the  above  critic  has  not  thought  of  is,  that  a 
good  deal  of  the  labor  and  time  of  appellate  judges  is  consumed  in  convincing 
their  associates.  If  every  judge  has  to  perform  as  much  labor  upon  every  rec- 
ord as  every  other  judge  of  the  court,  then  an  appellate  court  had  better  be 
composed  of  two  judges  than  seven,  especially  if  the  two  are  good  lawyers ; 
for  the  two  will  do  just  as  much  work  as  the  seven,  substantially  as  well,  and 
at  a  great  saving  of  expense  to  the  public.  The  fact  is,  that  in  nearly  all  the 
appellate  courts,  if  not  in  all  of  them,  the  labor  of  examining  the  record  and 
stating  the  facts  must  be  divided  up  among  the  judges.  The  judge  to  whom 
is  assigned  the  labor  of  doing  this  in  a  particular  case,  is  generally  required 
to  write  the  opinion  of  the  court.  Now,  the  judges  of  such  a  court  cannot 
rely  on  one  of  their  number  to  say  that  such  and  such  a  question  arises  upon 
the  record.  They  must  know  how  it  arises.  It  is  also  very  essential  that 
they  should  see  the  process  of  reasoning  by  which  he  has  reached  the  result 
which  he  advises  them  to  adopt  in  the  opinion  which  he  prepares  for  their  inspec- 
tion. No  system  of  consultation  could  be  devised,  consistent  with  the  neces- 
sary dispatch  of  business,  with  the  manner  of  writing  judicial  opinions  in  vogue 
which  the  above  critic  proposes,  which  would  make  the  opinions  delivered 
substantially  more  than  the  opinions  of  the  particular  judge. 

4.  It  is  a  small  part  of  the  office  of  the  judges  of  a  court  of  last  resort  to  fumijh 
brief  opinions  for  the  convenience  of  the  legal  profession.  A  much  more 
essential  part  of  their  labors  is  to  administer  justice.  And  they  must  not  only 
administer  justice  in  fact,  so  far  as  in  them  lies,  but  they  must  also  convince 
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the  suitors  and  their  counsel  of  that  fact.  This  can  only  be  done  by  writing 
their  opinions  in  such  a  way  as  to  show  the  unsuccessful  party  and  his  counsel 
that,  although  the  court  has  decided  against  them,  yet  their  case  has  been 
thoroughly  and  fairly  considered.  One  of  the  best  things  which  were  said  by 
Chief  Justice  Sherwood,  of  Missouri,  during  his  recent  candidacy  for  renomina- 
tion,  was,  that  when  he  had  a  case  in  hand  the  suitors  felt  that,  whichever  way 
their  case  had  been  decided,  it  had  not  been  considered  in  a  perfunctory  man- 
ner. And  we  know  of  judicious  men  who,  not  liking  him  in  other  respects, 
supported  him  for  this  reason  alone.  The  repose  of  society  depends,  in  a 
measure,  upon  judges  being  able  to  make  suitors  feel  that  they  have  performed 
the  duties  of  their  office  in  this  way.  This  cannot  be  done,  if  they  attempt, 
as  a  rule,  to  write  their  opinions  in  the  manner  suggested  by  this  correspon- 
dent 

5.  Experience  proves  that  the  most  hasty  and  ill-considered  —  and  some- 
times, we  regret  to  say,  the  most  uncandid  —  opinions,  are  written  in  this  way. 
Nothing  is  easier  than  for  an  indolent  and  uncandid  judge  to  bury  the  real 
merits  of  the  case,  by  the  statement  that  the  following  question  arises  on  the 
record.  Suitors  and  their  counsel  will  never  be  satisfied  with  such  a  way  .of 
disposing  of  their  cases. 

Verbosity  is  an  evidence  of  one  or  both  of  two  things  in  a  judge :  rawness, 
or  illiteracy.  It  characterizes  the  opinions  of  new  judges  more  than  those  of 
old  ones.  Some  new  judges  who  have  not  got  into  the  harness,  we  regret  to 
say,  do  write  their  opinions  in  a  manner  such  as  this  correspondent  suggests. 
But  they  soon  cure  themselves  of  it.  The  effort  of  the  skilful  and  judicious 
judge  will  be  to  strike  a  golden  mean  in  this  particular.  He  will  train  himself 
to  state  what  ought  to  be  stated,  and  no  more ;  for  nothing  will  so  well  con- 
vince counsel  that  their  case  has  been  properly  considered  as  a  condensed  and 
masterly  statement  of  the  facts,  as  they  are  presented  by  the  record.  And, 
where  counsel  do  not  agree  upon  the  facts,  or  upon  the  questions  of  law  aris- 
ins,  thereon,  the  true  road  to  a  right  result  in  every  case  consists  in  his  making 
a  careful  statement  of  them;  for  the  great  body  of  the  law  is  so  well  settled 
that  many  cases,  when  such  a  statement  is  made,  decide  themselves. 


RECEIPT   AND  INVESTMENT   OF   THE  GENEVA  AWARD   MONEY. 

Washington,  June  17,  1882. 

My  Dear  Judge:  By  the  terms  of  the  award  of  the  Tribunal  of  Arbitra- 
tion at  Geneva,  and  in  conformity  with  the  provisions  of  the  seventh  article  of 
the  Treaty  of  Washington,  the  government  of  Great  Britain,  in  1873,  was  re- 
quired to  pay  to  our  government,  in  gold  coin,  at  Washington,  the  sum  o^ 
fifteen  and  a  half  million  dollars.  The  duty  of  receiving  this  large  amount  of 
coin  into  the  treasury,  and  investing  it  in  bonds,  without  deranging  the  busi- 
ness of  the  country,  fell  to  you  as  secretary  of  the  treasury. 

Yon  were  kind  enough  in  a  late  conversation  to  explain  to  me  how  you 
solved  the  problem.     The  public  have  a  right  to  be  told  this,  now  that  the 

Though  barely  g^ermane  to  the  purposes  of  this  Rkvis^,  we  cannot  doubt  that  this  cor* 
respondence  in  regard  to  a  great  financial  transaction  wholly  of  national  concern  will  so 
interest  our  readers  as  to  more  than  content  them  with  the  resolution  of  our  doubts  in 
faTor  of  the  publication  —  which  is  by  permission.  —  [Kd. 
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Geneva  award  has  passed  into  history.  If  you  see  no  objection,  and  can  com- 
mand the  leisure  to  give  me  the  details,  I  beg  you  to  do  so  in  the  form  of  a 
reply  to  this  note. 

I  am  preparing  for  publication  a  brief  survey  of  the  legislation  of  Congress 
providing  for  the  distribution  of  the  proceeds  of  the  award.'  An  explanation 
from  you  as  to  how  the  transfer  of  the  money  was  effected  will  be  of  interest  to 
the  public,  and  will  preserve  in  an  authentic  form  the  details  of  an  important 
historical  event 

I  am  cordially  yours, 

Frank  W.  Hackett. 
Hon.  Wm.  a.  Richardson, 

Court  of  Claims. 

Chambers  of  the  Court  of  Claims. 
Washington,  D.  C,  June  22,  1882. 

My  Dear  Sir:  The  circumstances  connected  with  the  payment  of  the 
Geneva  award  by  Great  Britain  to  the  United  States  and  the  investment  of  the 
money  received,  about  which  you  inquire  in  your  letter  of  the  17th  inst.,  are 
quite  fresh  in  my  memory,  although  they  took  place  nearly  nine  years  ago. 
The  importance  of  the  transaction,  and  the  interest  manifested  by  the  public  at 
the  time,  as  to  how  the  transfer  from  London  to  Washington  of  $15,500,000  in 
gold  coin,  weighing  more  than  twenty-eight  and  a  half  tons,  was  to  be  accom- 
plished, and  its  probable  effect  upon  business,  served  to  impress  the  details 
upon  my  mind. 

It  was  provided  by  the  treaty  that,  "in  case  the  tribunal  find  that  Great 
Britain  has  failed  to  fulfil  any  duty  or  duties  as  aforesaid,  it  [the  tribunal] 
may,  if  it  think  proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by  Great 
Britain  to  the  United  States  for  all  the  claims  referred  to  it;  and  in  such  case 
the  gross  sum  so  awarded  shall  be  paid  in  coin  by  the  government  of  Great 
Britain  to  the  government  of  the  United  States,  at  Washington,  within  twelve 
months  after  the  date  of  the  award."     (17  Stats,  at  Large,  866.) 

In  September,  1872,  the  arbitrators  awarded  <*to  the  United  States  a  sum 
of  $15,500,000  in  gold,  as  the  indemnity  to  be  paid  by  Great  Britain  to  the 
United  States,  for  the  satisfaction  of  all  the  claims  referred  to  the  considera- 
tion of  the  tribunal,  conformably  to  the  provisions  contained  in  Article  VII.  of 
the  aforesaid  treaty." 

The  amount  awarded  became  payable  in  September,  1873.  By  act  of  March 
3»  1873  (17  Stats,  at  Large,  601),  Congress  provided  that  "  immediately  upon 
the  payment  of  the  sum  of  money  awarded  to  the  United  States  by  the  Tribu- 
nal of  Arbitration  at  Geneva,  to  be  paid  by  the  government  of  Great  Britain, 
the  sr.me  shall  be  paid  into  the  Treasury,  and  used  to  redeem,  so  far  as  it 
may,  the  public  debt  of  the  United  States.  And  the  amount  equal  to  the  debt 
so  redeemed  shall  be  invested  in  the  five  per  cent  registered  bonds  of  the 
United  States  to  be  held  subject  to  the  future  disposition  of  Congress." 

During  the  spring  and  summer  of  that  year,  there  was  manifested  through 
the  public  press,  and  otherwise,  much  anxiety  among  the  bankers  and  business 

1  Mr.  Hackett's  volume,  entitled  *'  The  Geneva  Award  Acts,  with  notes  and  references 
to  Decisions  of  the  Court  of  Commissioners  of  Alabama  Claims,"  is  published  by 
Little,  Brown  &.  Co.,  Boston,  Mass. 
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men  of  the  country,  especially  in  the  great  financial  and  commercial  centre, 
New  York  city,  lest  the  transfer  at  one  time  of  so  large  an  amount  of  gold 
might  seriously  affect  and  disturb,  temporarily,  the  exchanges  and 
and  other  business  relations  between  this  country  and  Europe.  To  avoid  this 
anticipated  difficulty  was  a  matter  of  serious  consideration.  A  plan  was 
adopted  and  successfully  carried  out,  through  which  the  whole  amount  was 
paid  and  invested  without  making  the  slightest  impression  upon  the  money 
market  or  the  business  of  either  of  the  two  countries  concerned,  for  a  single  day. 

At  that  time  the  treasury  department  was  engaged  in  calling  in  for  re- 
demption the  six  per  cent  bonds  of  the  United  States,  and  investing  the  pro- 
ceeds, by  purchase  or  exchange,  in  the  five  per  cent  bonds  of  the  funded  loan, 
under  the  act  of  July  14,  1870,  (16  Stat,  at  Large,  272).  For  that  purpose  it 
had  an  agency  in  London,  conducted  exclusively  by  officers  of  the  depart- 
ment who  had  been  sent  out  from  Washington.  This  agency  was  made  use 
of  to  facilitate  the  receipt  and  investment  of  the  Geneva  award  money. 

On  June  6,  1873,  a  call  was  issued  by  the  secretary  of  the  treasury,  for 
the  redemption  of  twenty  million  five-twenty  six  per  cent  bonds  of  the  loan 
of  1862.  It  was  the  fifth  call  for  the  redemption  of  bonds,  and  matured  Sep- 
tember 6,  1873,  three  months  from  the  date  of  its  issue,  in  accordance  with 
the  terms  of  the  act  of  July  14,  1870.  Four  and  a  half  million  bonds  beyond 
the  amount  required  for  investment  of  the  award  money  were  called,  because 
it  had  been  found  by  experience  that  many  bonds  of  every  call  were  not  sent 
in  promptly  for  redemption,  but  were  held  by  the  owners,  through  want  of 
information  or  otherwise,  until  long  after  maturity  of  the  call.  It  was  thought 
that  of  twenty  million  (he  fifteen  and  a  half  million  would  be  redeemed  within 

the  three  months. 
Most  of  the  coupon  bonds  of  that  loan  were  held  in  Europe  and  could  be 

purchased  in  or  through  the  London  market.     On  the  day  of  the  issue  of  this 

call,  instructions  were  forwarded  to  the  treasury  agents   in   London,  that 

if  parties  desired  to  deposit  with  them  called  bonds,  or  matured  coupons 

(which  was  practically  the  same  as  coin),  to  the  credit  of  persons  in  this 

country,  to  be  applied  in  payment  of  money  payable  to  the  United  States  on 

or  after  the  maturity  of  the  call  of  that  date,  they  might  receive  the  same, 

and  telegraph,  from  time  to  time,  the  amount  so  received  and  the  names 

of  the  parties  to  whose  credit* the  deposits  were  made.     The  bonds  and 

coupons  were  to  be  cancelled  and  forwarded  to  the  treasury  department  at 

Washington  at  the  earliest  possible  moment  after  receipt.     The  account  was 

not  to  be  mingled  in  any  way  with  that  of  the  receipt  of  bonds  and  coupons  in 

connection  with  other  funding  operations.     The  amounts  payable  on  account 

of  such  deposits  were  to  be  accounted  for  and  settled  by  the  Treasurer  of  the 

United  States  at  Washington. 

At  the  same  time,  the  parties  who  were  understood  to  be  employed  by  the 

British  government  to  make  the  transfer  of  the  Geneva  award  money  were 

notified  of  these  instructions,  as  were  also  the  public  through  the  journals 

of  the  day.     Thereupon  those  parties  commenced  buying  called  bonds  and 

matured  coupons  and  turning  them  over  to  the  treasury  agents  in  London. 

Before  the  expiration  of  three  months,  when  the  award  money  became  payable, 

they  had  deposited  in  the  United  States  Treasury,  either  directly  or  through 
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the  London  agency,  the  whole  fifteen  and  a  half  million  dollars,  and  had 
taken  coin  certificates  for  the  payment  of  the  same,  in  different  sums,  from 
time  to  time,  as  the  deposits  were  made,  instead  of  drawing  the  coin  from  the 
Treasury  in  payment  of  their  bonds  and  coupons. 

On  September  9,  1873,  all  these  certificates  were  returned  and  cancelled, 
and  one  coin  certificate  for  the  full  amount  was  issued  to  the  depositors,  and 
made  payable  to  their  order.  This  they  indorsed  *'to  the  joint  order  of 
H.  B.  M.,  Minister  or  Charge  d 'Affaires  at  Washington,  and  Acting  Consul- 
General  at  New  York."  Those  officers  —  Sir  Edward  Thornton,  Minister, 
and  Mr.  Archibald,  Consul-General  —  indorsed  the  same  to  the  Honorable 
Hamilton  Fish,  Secretary  of  State,  at  the  State  Department  in  Washington,  in 
payment  of  the  Geneva  award ;  and  payment  was  thus  consummated. 

Mr.  Secretary  Fish  then  indorsed  and  delivered  this  certificate  to  the  secre- 
tary of  the  treasury,  who  issued  to  him  therefor  one  five-per-ccnt  registered 
bond  of  the  funded  loan  for  the  whole  amount.  There  were  no  engraved 
bonds  of  that  denomination,  of  course,  and  the  one  delivered  was  elegantly 
written  out  with  a  pen,  in  exact  similitude,  ornamentation  and  all,  with  the 
engraved  bonds  of  the  same  loan.  This  bond  has  been  photographed  at  the 
treasury  department,  and  many  copies  have  been  called  for  and  furnished  to 
persons  who  desired  to  preserve  them  as  curiosities  connected  with  a  great 
historical  event — the  settlement  of  the  ^'Alabama  Claims."  ' 

Thus  you  will  see  that  the  whole  business  was  done  without  the  payment 
of  actual  coin  into  the  treasury.  The  bonds  and  coupons  in  Europe  were 
bought  up  with  money  paid  there,  not  by  the  United  States  government,  and, 
together  with  those  deposited  here,  were  redeemed  without  the  payment  of 
money,  but  by  the  issue  of  coin  certificates,  which  were  paid  or  redeemed  in 
a  bond  of  the  funded  loan.  The  transaction  was  carried  on  so  gradually, 
extending  over  a  period  of  three  months,  that  its  effect  upon  exchange  or 
business  was  too  insignificant  to  attract  notice  of  any  kind,  if,  indeed,  it  had 
any  effect  whatever  upon  either  the  one  or  the  other. 

As  to  the  arrangements  between  the  British  government  and  the  parties 
whom  it  employed  to  make  the  transfer  of  the  money  from  London  to  Wash- 
ington, or  among  those  parties  themselves,  the  treasury  department  here  had 
no  concern  and  no  knowledge.  The  United  States  employed  nobody  in  the 
business  outside  of  their  own  officers,  and  they  paid  nothing  to  any  one  on 
account  of  it.  They  profited  by  the  operation  in  funding  fifteen  and  a  half 
million  dollars  of  bonds  drawing  six  per  cent  interest  into  a  bond  drawing 
only  five  per  cent  interest,  and  this  they  did  without  paying  commissions  or 
incurring  any  expenses  whatever. 

All  these  facts  are  matters  of  record  in  the  treasury  department,  and  I 
have  stated  only  what  can  be  found  there  by  diligent  search  among  the  im- 
mense archives  of  that  great  department. 

I  am  very  truly  and  respectfully  yours,  etc. 

William  A.  Richardson. 

Frank  W.  Hackett,  Esq. 

Washingiofif  D.  C, 

»  Copies  of  this  bond  and  the  certificate  of  deposit,  with  the  indorsements  thereon, 
are  given  in  Mr.  Hackett's  book. 
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ESTOPPELS  AGAINST  MARRIED  WOMEN. 

L  Four  General  Roles. 

'•   Whkrj  a  Married  Woman  Cannot  Contract,  she  Cannot  be 
Estopped  by  Reason  op  Attemphng  to  make  a  Contract. 

^J-  Not  Estopped  by  Her  Agreements. 

''•  Not  Estopped  by  Recital  or  Represenution  that  She  is  Covert. 

•  A  Corresponding  Doctrine  in  Case  of  Infancy. 
V.   B^j  Single  Woman  Estopped  to  Deny  Coverture. 
'-   Caxuiot  Lose  Title  to  Her  Lands  by  Estoppel  Springing  out  of 

Contract. 
'    ^^ife's  Informal  Conveyance  or  Contract  to  Convey  not  Enforce- 
VII J  able  in  Equity. 

-   ^o    Estoppel  in  Favor  of  One  who  has  made  Improvements  in 

Oood  Faith. 
'    -^ut  Husband  and  Wife  may  Recover  in  Ejectment 
Jr    A.na  so  may  the  Heirs  of  the  Wife. 

*    ^i"  She  may  Afterwards  Sell  the  Land  to  a  Third  Pftrty  by  a  Deed 
.  I*roperly  Acknowledged. 

'   ^or  will  an  Action  Lie  Against  Her  and  Her  Husband  for  such 

viTT  *^  Fraud. 

"  ^*topped  by  Covenants  of  Warranty  in  Her  Deed,  but  not  Liable 
for  a  Breach  Thereof. 
•        ^   •  Otherwise  as  to  Covenants  in  Husband's  Deed. 
•   *^«itification  Daring  Coverture. 
"  *^e«d  of  Married  Woman  who  is  Also  a  Minor. 
11  '  Estoppel  of  Wife  by  Joint  Action  of  Husband  and  Wife. 
KVUl.  \^^  Estopped  by  Receipt  of  Purchase  Money, 
(i.)  Under  Void  Judgment 
(2.)  In  Other  Cases. 

Rui*  n.  ^HERE  A  Married  Woman  may  Contract  she  may  Suffer  an 

Estoppel. 
^^X.  General  Principle. 
XX.  As  where  She  has  Power  to  Contract  Generally. 

^OL  vra.  no.  4.  19 
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XXI.  As  where  She  is  Allowed  to  Act  as  a  Sole  Trader. 
XXII.  Or  where  She  may  Contract  Respecting  Her  Separate  Estate. 
XXIII.  Mechanic's  Lien  on  Wife's  Realty. 

Rule  III.  A  Married  Woman  may  bs  Estopped  by  the  Contracts  and 
Conduct  of  Her  Husband  Acting  as  Her  Agent. 
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XXIV.  General  Principle. 

XXV.  Where  Her  Husband  Acts  as  Her  Agent  Touching  Her  Estate. 
XXVL  Continued. 
XXVII.  Whether  Estopped  by  Passive  Acquiescence  in  Husband's  Acts 

Touching  Her  Personalty. 
XXVIII.  Estopped  Against  His  Creditors  to  Claim  Title  to  Land  where  Her 
Title  has  not  been  of  Record. 
XXIX.  Resulting  Trusts  in  Favor  of  Wife  in  Land  Ostensibly  Owned  by 

Husband. 
XXX.  Rights  of  dona  fide  Purchaser  without  Notice  of  Wife's  Equities. 
XXXI.  Wife's  Property  Embarked  in  Trade  in  Hands  of  Husband  Lia- 
ble for  Husband's  Debts. 
XXXII.  Wife  may  Purchase  of  Husband. 
XXXIII.  And  be  Preferred  as  His  Creditor. 
XXXIV.  Estopped  by  Acts  of  Husband. 
XXXV.  Otherwise  as  to  His  Acts  Relating  to  Realty  not  of  Her  Separate 
Estate. 

Rule  IV.  A  Married  Woman  may  Suffer  an  Estoppel  in  Consequence 
OF  Her  Conduct  in  Pais,  in  Like  Manner  as  if  she  were  Sole. 

XXXVI.  Responsibility  of  Married  Woman  for  Fraud. 
XXXVII.  Estopped  by  Conduct  in  pais  Touching  the  Contracts  of  Others. 
XXXVIII.  Estopped  by  Standing  by  and  Failing  to  make  Known  Her  Title. 
XXXIX.  Effect  of  the  Presence  and  Constraint  of  Husband. 

XL.  Governing  Principle  wherjc  Wife's  Power  of  Alienation  is  Limited. 
XLI.  Not  Estopped  by  Mere  Passive  Acquiescence. 

I.  Four  General  Rules,  —  The  subject  of  this  article  is  in-* 
volved  in  great  confusion  and  uncertainty ;  but  it  is  believed 
that  the  weight  of  reason  and  of  authority  will  warrant  the 
statement  of  the  following  four  general  rules :  — 

1.  In  those  cases  where  the  wife  is  disabled  by  law  from 
contracting,  she  cannot  suffer  an  estoppel  in  consequence  of 
attempting  to  make  a  contract. 

2.  But  in  those  cases  where  she  has  capacity  to  contract, 
she  may  suffer  an  estoppel  by  matter  resting  in  contract,  the 
same  as  a  person  who  is  sui  juris  may. 
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3.  In  cases  where  her  husband  acts  as  her  agent  in  the 
care  of  her  realty,  or  in  the  care  and  disposal  of  her  person- 
alty, she  will  be  estopped  by  his  contracts  relating  thereto, 
unless  she  disaffirm  the  same  at  the  time. 

4.  She  may  suffer  an  estoppel  in  consequence  of  her  con- 
duct in  pais,  in  like  manner  as  if  she  were  sole. 

In  this  article  I  shall  endeavor  to  vindicate  the  propriety 
of  these  rules,  and  to  state  their  just  limits  and  exceptions. 

Rule  I.  Where  a  married  woman  cannot  contract  she  can- 
not be  estopped  by  reason  of  attempting  to  make  a  contract, 

II.  Not  Estopped  by  Her  Agreement.  —  When  the  rule  of 
the  common  law  is  considered,  that  a  iparried  woman  is  in- 
capable of  entering  into  any  binding  contract,'  and  that  her 
agreements  are  not  voidable  merely,  but  absolutely  void,' 
so  as  to  be  incapable  of  ratification,^  and  so  as  not  to  furn- 
ish a  good  consideration  for  a  subsequent  agreement  made 
after  she  shall  become  discovert,^  it  is  obvious  that  she  can- 
not be  estopped  by  anything  which  is  merely  in  the  nature 
of  a  contract,  whether  it  be  a  deed,'  or  other  writing  under 
seal,^  or  an  oral  promise.^  For  it  would  be  absurd  and  con- 
tradictory to  hold  that  a  married  woman  is  absolutely  dis- 
abled from  making  a  contract,  and  at  the  same  time  to  hold 

'  Marshall  v.  Rutton,  8  Term  Rep.  545 ;  Grasser  v,  Eckart,  I  Binn.  575, 
586. 

'  GUddeo  v.  Strupler,  52  Pa.  St.  400.  Compare  Thorndell  v,  Morrison, 
35  Pa.  St.  326 ;  Baxter  v.  Bodkin,  25  Ind.  172. 

'  The  act  of  a  woman  in  retaining  for  seven  or  eight  years  after  coverture, 
the  possession  and  use  of  chattels  delivered  to  her  during  coverture,  as  a  con- 
sideration for  her  agreement,  then  made,  to  release  her  dower  in  land,  has 
b«en  held  to  be  a  recognition  and  renewal  of  the  original  agreement  Bul- 
lock V.  Griffin,  i  Strobh.  £q.  60. 

^  Lowell  V.  Daniels,  a  Gray,  161 ;  Stevens  v.  Parish,  29  Ind.  260 ;  Kirk- 
land  V.  Hepselgefser,  2  Grant  Cas.  S4;  McClure  v,  Douthitt,  3  Pa.  St.  446; 
'« f.t  6  Pa,  St  4x4;  Jackson  v.  Hobhouse,  2  Mer.  483. 

s  Glidden  v.  Strupler,  52  Pa.  St.  400;  Shumaker  v,  Johnson,  35  Ind.  33; 
NichoU  V,  Jones,  36  L.  J.  (Chanch.)  554 ;  Fowler  v.  Shearer,  7  Mau.  14. 

^  Oglesby  Coal  Co.  v.  Pasco,  79  IlL  164. 

'  Todd  V,  PitUburg,  etc.  R.  Co.,  19  Ohio  St  514,  525 ;  McBeth  v.  Trabne, 
69  Mo.  642;  Behlerv.  Weybum,  59  Ind.  143. 
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that  an  attempted  contract,  though  void  as  a  contract,  is 
good  by  way  of  estoppel/ 

III.  Not  Estopped  by  Recital  or  Representation  that  she  is 
Discovert,  —  A  wife  is  not  estopped  by  reciting  in  a  deed  or 
other  written  contract  that  she  is  discovert,  or  by  repre- 
senting such  to  be  the  fact  at  the  time  of  making  the  con- 
tract, from  setting  up  her  coverture  as  a  bar  to  an  action  on 
the  contract.'  Thus,  a  woman  who  signs  a  promissory  note 
as  a  widow  may  plead  coverture  when  sued  upon  the  note.^ 

The  reason  of  the  rule  is  this :  If  a  married  woman  could 
give  vitality  to  her  contract  by  representing  herself  as  sole, 
she  could,  in  any  case  where  the  fact  of  her  coverture  was 
unknown  to  the  other  party,  abrogate  the  rule  of  law  which 
disables  her  from  contracting,  merely  by  representing  her- 
self to  be  sole — a  rule  which  some  of  the  courts  fegard 
not  only  as  absurd,  but  as  against  public  policy.  The  rule 
has  been  carried  so  far  as  to  hold  that;  where  a  deed  or 
bond  is  imposed  by  a  married  woman  upon  an  innocent 
party,  and  she  has  thereby  obtained  the  consideration  for 
which  it  was  given,  by  her  making  false  and  fraudulent 
representations  that  she  is  discovert  and  of  capacity  to 
make  the  deed  or  bond,  it  will  not  operate  as  a  divestiture 
of  her  title,  nor  make  her  liable  to  the  other  by  way 
of  estoppel  in  pais,^  "  We  do  not  see,"  reasons  the  Penn- 
sylvania Court,  "  how  there  can  be  an  estoppel  involved  in 
the  very  act  to  which  the  incapacity  relates,  that  can  take 
away  that  incapacity.     If  a  legal  incapacity  can  be  removed 

*  Todd  V.  Pittsburg,  etc.,  R.  Co.,  19  Ohio  St.  514,  526.  The  court  in  this 
case  say :  '*  No  agreement  of  hers  for  the  conveyance  or  incumbrance  of  her 
real  estate,  however  solemnly  entered  into,  could  be  enforced  by  a  decree  for 
specific  performance.  She  could  only  dispose  of,  or  encumber  it,  in  the  mode 
prescribed  by  the  statute.  Purcell  v.  Goshom,  17  Ohio,  105;  Mitchell  v. 
Dunlap,  10  Ohio,  117;  Miller  v,  Hine,  13  Ohio  St.  565.  And  what  she  could 
not  deprive  herself  of  by  direct  and  express  contract  with  the  defendant,  we 
think  it  clear  that  she  could  not  lose  by  the  indirect  method  of  an  estoppel  in 
pais,  arising  from  facts  such  as  those  found  in  this  case." 

■  Dempsey  v.  Tylee,  3  Duer,  73,  100. 

3  Cannam  v.  Farmer,  3  Exch.  698. 

4  Lowell  V,  Daniels,  2  Gray,  161 ;  Keen  v.  Coleman,  39  Pa.  St.  299. 
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by  a  fraudulent  representation  of  capacity,  then  the  legal 
incapacity  would  have  only  a  moral  bond  or  force,  which  is 
absurd."  * 

This  rule  has  been  pointedly  denied  in  Illinois ;  and  where 
a  married  woman,  by  representing  herself  as  a  widow,  pro- 
cured a  loan  of  money,  by  giving  a  deed  of  trust  upon 
property  which  had  been  conveyed  to  her  prior  to  her 
marriage,  it  was  held,  on  a  bill  in  equity  iiled  by  the  lender, 
that  she  was  estopped  by  her  fraud  to  deny  her  capacity  to 
make  the  deed;  that  the  advances  would  be  charged  as  a 
lien  on  the  land,  and  that  it  should  be  sold  to  pay  the  same."* 
If  her  husband  were  not  a  party  to  the  fraud,  and  were 
living  at  the  time  when  such  an  efTect  was  claimed  for  the 
-deed  and  the  fraudulent  representations,  the  case  would  be 
clear;  for  to  give  them  this  effect  would  be  to  divest  his 
interest  in  her  estate  in  consequence  of  her  fraud,  which 
would  be  unjust  But  the  case  might  be  different  where 
the  husband  himself  participated  in  the  fraud.^ 

IV.  A  Corresponding  Doctrine  in  the  Case  of  Infancy.  — 
The  same  doctrine  obtains  in  the  case  of  the  contracts  of 
infants.  These  contracts,  unlike  those  of  married  women, 
are  not  void  in  toto^  but  voidable  at  the  election  of  the 
infant  on  obtaining  his  majority.  The  fact  that  an  infant 
has  imposed  a  contract  upon  a  stranger  by  fraudulently 
representing  himself  as  of  full  age,  will  not  prevent  him 
from  pleading  infancy  when  sued  upon  the  contract  at  law.^ 
Neither  can  an  infant  be  held  liable  at  law  for  a  fraud  which 
grows  out  of  the  making  of  a  contract ;  for,  obviously,  one 
who  cannot  make  a  contract  cannot  be  guilty  of  a  fraud  in 
contracting.5 

'  Keen  v.  Coleman,  tupra  (opinion  by  Lowrie,  C.  J.). 

*  Patterson  v.  Lawrence,  90  III.  174.  Set  post,  sect.  XXXVI,  note,  where 
thtk  case  is  more  fnlly  stated. 

3  Honsden  V.  Clieyney,  2  Vem.  150;  Savage  v.  Foster,  9  Modem,  35.  The 
AQthority  of  these  cases  is  denied  in  the  Pennsylvania  case  last  cited. 

*  Conroe  v,  Birdsall,  i  Johns.  Cas.  127;  Brown  v.  McCune,  5  Sandf. 
(S.  C.)  224;  Houston  V,  Turk,  7  Verg.  13. 

5  Brown  v,  Dunham,  i  Root,  272. 
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V.  -fi«/  Single  Woman  Estopped  to  Deny  Coverture.  —  Al- 
though  a  married  woman  will  not  be  estopped  to  set  up  her 
coverture,  by  reason  of  having  induced  another  person  to 
enter  into  a  contract  with  her,  by  representing  to  him  that  she 
was  sole,*  yet  the  converse  rule  does  not  hold ;  and  a  feme 
sole^  who  has  obtained  property  or  goods  on  credit,  by  repre- 
senting herself  to  be  the  wife  of  a  particular  person,  will  be 
estopped  to  claim  the  goods  as  Kfeme  sole^  or  to  sue  as  such 
in  respect  of  them,  when  claimed  by  one  who  has  thus  given 
her  credit.  Thus,  in  an  old  case  of  trover  for  goods,  it 
appeared  that  the  plaintiff  kep^  a  public  house,  had  a  license 
and  represented  herself  to  be  married  to  one  Penrice,  whose 
name  she  caused  to  be  entered  in  the  books  of  the  excise 
office,  with  a  note  on  the  margin  —  "  married ; "  from  which 
time  Penrice  had  the  license,  and  continued  in  possession  of 
the  house  and  goods  until  he  absconded,  thereby  commit- 
ting an  act  of  bankruptcy.  The  plaintiff  afterwards  claimed 
the  goods  as  her  sole  property,  denying  that  she  and  Pen- 
rice were  married.  Lord  Mansfield  said :  "After  a  solemn 
declaration  by  the  plaintiff  that  she  was  married  to  Penrice, 
and  that  these  were  the  goods  of  Penrice  in  her  right,  she 
shall  never  be  allowed  to  say  that  she  was  not  married  to 
him,  and  that  the  goods  were  her  sole  property."  *  So,  in 
an  action  of  trespass  against  one  who  had  seized  goods 
under  color  of  a  warrant  of  distress  for  rent,  it  was  held, 
under  the  circumstances,  a  good  defence  that  the  plaintiff, 
at  the  time  she  had  rented  the  house,  had  represented  to  the 
landlord  that  she  was  the  wife  of  one  Jenkins.  In  the  ab- 
sence of  proof  that  she  was  not  the  wife  of  Jenkins,  which 
she  might  have  produced  if  it  had  been  the  fact,  she  was 
estopped  to  sue  as  difeme  sole.^ 

VI.  Cannot  Lose  Title  to  Her  Lands  by  Estoppel  Springing 
out  of  Contract.  —  The  most  important  branch  of  the  fore- 

'  Ante,  sect  III. 

*  Mace  V,  CadcU,  Cowp.  232;  recognized  in  Batthews  v,  Galindb,  I  Moo. 
&  P.  565. 

3  Langford  v.  Foot,  2  Moo.  &  S.  349. 
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going  doctrine  is   the  rule  which   denies  that  a  married 
woman  can  divest  herself  of  title  to  her  lands  by  estoppel 
springing  out  of  contract.     The  decisions  which  embody 
this  rule  proceed  on  the  ground  that  the  statutes  of  con- 
veyancing, having  provided   a  particular  way  in  which  a 
married  woman  can  part  with  title  to  her  real  estate,  she 
has  no  power  to  do  it  in   any  other  way.     Such  statutes 
are  enabling  acts,  which  make  exceptions   to  the  general 
rule  of  the  common  law  that  a  married  woman  cannot  make 
a  valid  and  binding  contract.     They  therefore  necessarily 
exclude  other  modes  of  parting  with  her  title ;  and  a  rule 
which  would  admit  other  Aiodes,  would   not   only   be   in 
derogation  of  this  rule  of  the  common  law,  but  would,  in 
effect,  repeal  the  statute.' 

VII.  Wife^s  Informal  Conveyance  or  Contract  to  Convey 
not  Enforceable  in  Equity,  —  The  rule  being,  then,  that  no 
conveyance  of  the  wife's  land,  or  of  her  interest  in  land  will 
be  good  unless  executed  and  acknowledged  in  conformity 
with  the  statute  relating  to  conveyances,'  a  title,  bond,  or 
other  agreement  to  convey  land  in  future,  not  so  executed 
and  acknowledged,  will  not  be  enforced  in  equity .3  It  has 
even  been  held  that,  although  the  land  of  which  a  married 
woman  had  executed  a  deed  of  conveyance  was  by  statute 
her  separate  estate,  it  could  not  be  conveyed  without  her 
husband  joining  in  the  deed ;  and  although  she  had  sold  it  for 
a  good  price,  and  had  executed  a  deed  of  conveyance  for 
it,  and  he  had  assented  to  this,  and  had  been  present  when 
the  deed  was  executed,  and  would  have  joined  in  it  with  her, 
but  for  the  fact  that  it  was  deemed  unnecessary,  —  a  court 
of  equity  would  not  compel  him  afterwards  to  make  a  deed 
jointly  with  her/ 

The  reasons  which  support  this  rule  have  been  stated  in  a 

*  See  a  Story's  Eq<  Jar.,  sect  139;  Lowell  v,  Daniels,  2  Gray,  161;  Beh- 
ler  V.  Weybnrn,  59  Ind.  143;  Wood  v.  Itrc^^  30  Ark.  385. 

*  McDaniel  v.  Grace,  15  Ark.  465;  Still  well  v.  Adams,  29  Ark.  346. 

3  Wood  V,  Ttxvft  30  Ark.  385 ;  Huff  v.  Price,  50  Mo.  228.    Compare 
Butler  V.  Buckingham,  5  Day,  501 ;  Whiteley  v,  Stewart,  63  Mo.  360. 
^  SteTens  v.  Parish,  29  Ind.  260. 
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well-considered  case  in  Pennsylvania, '  where  it  was  said 
by  Agnew,  J.:  '*  If,  through  the  administration  of  equity  we 
can  produce  a  result  which  the  law  denies  oA  initio  on 
grounds  of  public  policy,  then  estoppel,  or  compensation, 
its  equitable  equivalent,  will  accomplish  what  the  law  and 
policy  have  forbidden.  But  we  have  seen  that  in  such  a  case 
equity  does  not  overturn,  but  follows  the  law.'  Our  own 
cases  fully  establish  that  there  is  no  such  doctrine  of  equity. 

IjB^I^^^H  ^^  ^^^  ^^^^  place,  the  receipt  of  the  consideration  by  a  mar- 

^^^^^  ried  woman  is  no  ground  for  the  interposition  of  equity. 

If  it  were,  then  in  no  case  where  a  feme  covert  has  received 
a  quid  pro  quo  would  her  legal  incapacity  protect  her.     It 

ut'llit^^^l  would    be    but   technical,  and,  like    a   penalty,  would   be 

relieved  against.  This  would  be  a  flat  denial  of  a  legis- 
lative policy,  founded  on  the  most  important  reasons,  enter- 
ing into  the  very  constitution  of  society ;  and  social  order 
must  lie  at  the  feet  of  chancery."*  "It  was  impossi- 
ble," said  Woodward,  C.  J.,  in  another  case,  "to  shut 
our  eyes  upon  the  consequences  of  such  a  con- 
struction. We  could  not  fail  to  see  it  would  work  a  repeal 
of  our  old  statutes  of  conveyancing,  which  the  Legis- 
lature had  exhibited  no  intention  to  repeal ;  that  it  would 
change  the  law  of  actions;  that  it  would  expose  wives 
continually  to  the  hazards  of  barter  and  business,  without 
that  aid  and  protection  which  the  common  law  entitled  her 
to  receive  from  her  husband ;  that  it  would  dethrone  him 
from  the  headship  of  the  family,  take  her  thoughts  and 
^^^^■1  time  from  the  care  of  the  family,  and  introduce  confusion 

and  discord,  which  would,  in  their  turn,  entail  upon  the 
public  evils  ten-fold  greater  than  those  which  the  statute 
intended  to  remedy."  3 

In  Missouri,  where  we  have  a  statute  which  permits  equit- 
able defences  to  be  made  to  actions  of  ejectment,  this  doc- 
trine has  been  acknowledged;  and  where  a  husband  and 
wife  brought  ejectment  for  lands  which  the  wife  held  in  fee, 

'  CitiDg  Story  on  Equity,  sects.  64a,  3,  96,  97,  177,  243. 
'  Glidden  v,  Strupler,  52  Pa.  St.  400,  403. 
3  Pettit  r.  FreU,  33  Pa.  St.  118,  120. 
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subject  to  her  husband's  curtesy,  and  it  appeared  that  the 
defendant  had  entered  into  a  contract  with  the  wife  for  the 
purchase  of  the  lands,  had  entered  into  possession  and 
made  valuable  improvements,  —  it  was  held  error,  upon  his 
showing  these  facts  under  an  answer  in  the  nature  of  a 
cross-bill  in  equity,  to  decree  the  title  to  him,  since  the  wife 
could  not  part  with  her  title  in  any  manner  except  by  deed 
executed  jointly  with  her  husband,  and  acknowledged  in 
conformity  with  the  statute ;  yet,  as  the  husband  might  bind 
himself  personally  by  a  contract  for  a  sale  of  his  wife's 
lands,  so  he  might  become  liable  by  way  of  estoppel,  where, 
as  in  this  case,  he  had  stood  by  and  allowed  her  to  make 
the  sale,  receive  a  part  of  the  purchase-money,  and  deliver 
possession  to  the  purchaser,  who  had  made  valuable  im- 
provements. It  was  therefore  decided  that,  instead  of  vest- 
ing title  in  fee  in  the  defendant,  the  court  must  take  an 
account  of  the  amount  of  the  purchase-money  paid  by  the 
defendant,  with  interest,  and  of  the  value  of  the  improve- 
ments made  by  him  on  the  land,  and  require  the  husband  to 
pay  the  defendant  the  amount  found  due  on  such  account ; 
and,  upon  such  payment,  the  possession  of  the  premises 
would  be  decreed  to  the  plaintifTs;'  which  could  mean 
nothing  else  than  that,  if  the  plaintifTs  restored  to  the  defend- 
ant what  he  had  paid  to  the  husband  (or  to  the  wife,  which 
the  court  said  was  the  same  thing,  as  her  possession  was  his), 
and  which  he  had  expended  by  way  of  improvements,  they 
could  have  the  land;  otherwise  they  could  not  have  it. 
It  is  thus  seen  that  this  case,  in  efTect,  goes  quite  as  far  as 
those  cases  which  hold  that  in  case  of  a  void  sale  of  the 
lands  of  infants  or  married  women,  the  receipt  of  the  pur- 
chase-money estops  them  in  equity  from  getting  back  the 
land;  for  it  would  be  against  conscience  that  they  should 
have  both  the  money  and  the  land." 

VIII.  No  Estoppel  in  Favor  of  one  who  has  Made  Improve- 
ments in  Good  Faith,  —  "The  same  reasons  and  authorities," 
says  the  Supreme  Court  of  Pennsylvania,  *'  equally  forbid 

•     '  HuflF  V.  Price,  50  Mo.  228.  «  Post,  sect.  XVIII. 
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estoppel  by  improvements  or  compensation,  its  equivalent. 
If  difeme  covert  can  be  improved  out  of  her  estate,  her  legal 
incapacity  is  only  nominal.  The  purchaser,  aware  of  the  in- 
herent defect  in  his  title,  of  which  the  article  of  agreement 
immediately  notifies  him,  has  only  to  improve  to  any  extent 
to  suit  himself,  and  he  perfects  his  equity.  The  greater  his 
expenditure  and  more  disproportionate  to  the  price,  the 
more  difficult  he  makes  compensation  by  the  wife,  who  may 
possess  no  estate.  He  knows  she  is  a  married  woman,  and 
has  no  capacity  to  sell  or  to  convey  to  him  in  this  mode.  He 
knows  that  her  husband  was  not  joined  with  her,  and  that 
she  has  not  acknowledged  the  writing  according  to  the 
requirement  of  the  statute ;  and  he  knows  she  cannot  ratify 
by  parol,  or  by  acts  of  acknowledgment  or  acquiescence,  or 
even  by  writing  not  in  the  statutory  form.  In  Crest  v.  Jack,' 
it  is  said  that  equity  will  not  relieve  one  who  is  perfectly 
acquainted  with  his  rights,  or  has  the  means  of  becoming  so, 
and  yet  wilfully  undertakes  to  proceed  in  expending  money 
on  the  land  of  another  without  his  leave.  This  ignorance, 
if  it  exists,  is  wilful,  and  he^  icts  at  his  peril.  In  Carr  v* 
Wallace,'  a  leading  case  of  estoppel  by  improvement.  Judge 
Rodgers  recognized  this  doctrine  and  added :  '  He  has  no 
right  to  complain,  because  he  is  not  deceived ;  it  is  his  own 
fault.  He  in  fact  stands  in  the  situation  of  a  wrong-doer.' 
This  being  the  law  when  the  party  to  the  estoppel  is  under 
no  legal  disability,  how  much  stronger  the  principle  becomes 
when  she  is  one  from  whom  the  capacity  to  act  is  taken  on 
purpose  to  deprive  her  of  the  power  to  injure  herself  and 
others,  *  *  *  The  party  must  be  misled  to  his  hurt, 
and,  therefore,  if  the  truth  be  known  to  both  parties,  or  if  they 
have  an  equal  means  of  knowledge,  there  can  be  no  estop- 
pel. In  this  case,  added  to  the  equal  source  of  knowledge, 
there  is  the  further  element  of  legal  incapacity,  a  knowledge 
of  which  is  always  imputed,  and  in  this  case  an  admitted 
fact,  which  takes  away  all  claims  to  equity.     Positive  acts  of 


»  3  Watts,  238. 


•  7  Watts,  394. 


ESTOPPELS   AGAINST   MARRIED   WOMEN.  28/ 

encouragement  that    sometimes  operate  to  estop  one  sm 
ptris,  will  not  effect  one  under  a  legal  disability."  ' 

IX.  But  Husband  and  Wife  may  Recover  in  Ejectment  — 

The  courts  which  fi^o  to  the  full   length  of  this  doctrine 

hold  that  contracts  for  the  conveyance  of  a  wife's  lands 

being  absolutely  void  if  not  executed  and  acknowledged 

according  to  law,  work  no  estoppel  against  the  husband  and 

^\k  from  maintaining  an  action  of  ejectment  to  recover  the 

land,  although  the  purchaser  has  paid  full  value  for  the 

same,  has  been  put  in  possession  and  has  made  valuable 

improvements  thereupon.*     It  is  believed,  however,  that  this 

extreme  rule  cannot  be  vindicated  upon  sound'  principle. 

To  say  nothing  of  the  fact  that  such  a  rule  shocks  the  sense 

of  justice  of  every  one  and  tends  to  bring  the  law  into  dis- 

. repute,  it  is. bad  on  principle,  in  this:  that  it  ignores  the 

wrong  of  the  husband  in  the  matter,  and  allows  him  to 

regain  possession  of  the  land  in  the  face  of  such  wrong. 

The  possession  of  a  wife's  lands  belongs  to  her  husband  ex 

jure  mariti.     He  may  recover  such  possession  by  an  action 

of  ejectment  in  his  own   name,  without  joining  his  wife.3 

*  Glidden  v.  Strnpler,  52  Pa.  St  400^  404,  404.     An  ftiiftlogous  doctrine 

°u  been  declared  by  the  Supreme  Court  of  Pennsylvania  in  the  case  of  luna- 

^us;  but  ^j3^  }(  |g  apprehended,  will  be  admitted  only  in  those  courts  which 

°oid  that  the  contracts  of  lunatics  are  absolutely  void,  and  not  voidable  merely. 

*^  '^CQQsyiv^Qia  it  is  held  that  the  deed  of  an  insane  person  is  absolutely  void* 

°^*t}X  V.  Chancellor,  5  Whart  371.     It  is  held  in  that  court  that  an  insane 

P^soQ  mi^y  recorer  back  land  conveyed  by  him,  without  returning  the  pur- 

/*^c  money,  or  compensating    the  grantee  for  his  improvements.     **No 

S^U**  Said  Gibson,  C.  J.,  "can  spring  from  a  void  and  prohibited  contract, 

^hc  defendant  had  none.     He  expended  his  money  on  the  land  of  another, 

,        ^^  as  unconscious  of  her  ownership  as  he  was  himself;  and  who,  had  she 

...  ^^  it,  had  not  capacity  to  assert  it.     The  case  is  as  strong  for  the  plaintiff  in 

.  ^^^c  as  it  was  in  Crest  v.  Jack,  3  Watts,  240,  in  which  it  was  held  that  no 

.     ^^le  estoppel  arose  from  improvements  on  a  silent  owner's  land  by  one 

^lis  equally  informed  of  the  slate  of  the  title.    Where  neither  party  was 

7^    ^vited  with  it,  the  loss  must  be  borne  by  him  who  occasioned  it"     Rog- 

^^  Vralker,  6  Pa.  St.  371,  374. 

^ximfelt  ».  Clemens,  46  Pa.  St  455 ;  Glidden   v.  Strnpler,  52  Pa.  St. 
v^^liere  a  part  of  the  purchase-money  was  paid), 
^^^ooper  V,  Ord,  60* Mo.  420. 
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£n,  therefore,  he  has  stood  by,  allowed  his  wife  to  hold 
elf  out  to  the  world  as  a  fetm  sole,  to  impose  upon  an 
icent  person  a  deed  of  conveyance  of  lands  held  by 
in  fee,  and  to  take  and  enjoy  the  purchase-money,  her 
iession  and  enjoyment  of  which  is  in  law  his  possession 

enjoyment,  he  ought  not,  upon  the  plainest  principles 
Listice,  to  be  allowed  to  regain  possession  of  the  land 

hold  it  as  against  the  innocent  purchaser.  The  legal 
tence  of  the  wife  being  merged  in  that  of  the  husband, 
personalty  and  the  possession  of  her  realty  being  his,  — ■ 
1  the  money  of  which  she  possesses  herself  through 
d  going  in  contemplation  of  law  to  him,  —  there  is  no 
d  reason,  either  in  law  or  morals,  why  he  should  be  per- 
:ed  to  enjoy  the  fruits  of  her  fraud,  or  to  assert  rights 
nst  innocent  persons  who  have  been  the  victims  of  her 
d.' 

'..  And  so  may  the  Heirs  of  the  Wife.  —  It  seems  that  the 
bility  of  the  wife  works  in  favor  of  her  heirs  as  much  as 
vor  of  herself.  This  is  well  illustrated  by  a  case  in  Penn- 
ania,  where  a  husband  conveyed  his  wife's  land,  receiv- 
another  tract  from  the  grantee  at  the  same  time,  but 
wife  did  not  acknowledge  the  deed.  The  wife,  how- 
-,  declared  herself  pleased  with  the  exchange,  and  the 
itees  made  valuable  improvements.     The  defendant  and 

See   Donqer   »,  Becthold,   ii   Ho.  App. ,  where  Ihe  views  here  ex- 

:ed  were  applied.  In  this  caie  ihe  husband  abaodoaed  his  wife  in  Mis- 
,  and  removed  to  Illinois.  She  continued  lo  live  in  Missouri,  leading  • 
lute  life,  and  representing  herself  as  ^femt  sole.  Living  in  this  way,  she 
Ired  money,  and  bought  atvd  sold  real  eitate,  reciting  in  her  deeds  of  coo- 
ice  that  she  was  a  widow.  Fioallf,  she  brought  an  action  of  ejectinent 
cover  tome  of  the  real  estate  which  she  had  thus  sold  and  conveyed, 
iiriog  her  husband,  still  a  non-resident,  to  join  her  as  plaintiff.  It  wa* 
that  there  could  be  no  recoverj.  The  action  was  to  recover  upon  the 
of  seizin  of  the  husbEuid;  and  although  the  wife  wai  not  estopped  bj 
Iced,  nor  by  her  fraudulent  recitals  tbercin  that  she  was  a  widow,  jct  the 
aod,  having  permanenclf  abandoned  her  and  ti.ken  up  his  residence  in 
ler  State,  and  suffered  her  thus  to  impose  upon  an  innocent  purchaser  in 
:haracter  of  a  feme  wU,  there  was  no  difficult]'  in  holding  that  ki  was 
iped  by  his  conduct ;  and  hence  there  could  be  no  recovery. 
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bis  grantees  remained  in  possession  for  thirty-eight  years, 
until  the  wife  died,  during  which  time  they  cultivated  the 
laodand  made  valuable  improvements.    After  her  death  her 
heirs  recovered  the  land  in  ejectment,  without  restoring  the 
purchase-money,  or  making  any  compensation  for  the  im- 
provements.   The    court    held    that    the   heirs  were    not 
estopped  by  the  contract  or  conduct  of  the  wife;  laying 
stress  on  the  fact  that  there  was  no  evidence  that  she  was 
acquainted  with  her  title,  which  was  not  to  be  assumed  in  order 
to  visit  her  with  the  consequences  of  a  fraud ;  and  further, 
that  there  was  no  suggestio  falsi  on  her  part,  but  at  most  a 
silence,  which  could  not  affect  ^feme  covert.^ 

XL  Or  She  may  Afterwards  Sell  the  Land  to  a  Third 
Party  by  a  Deed  Properly  Acknowledged.  — Articles  of  agree- 
ment executed  by  the  husband  and  wife  for  a  sale  of  the 
wife's  lands,  which  are  not  executed  in  conformity  with  the 
statute,  are  so  entirely  void  that  the  husband  and  wife  may, 
it  has  been  held,  afterwards  convey  the  same  land  to  another 
party,  by  a  deed  properly  acknowledged,  although  the  former 
purchaser  has  paid  a  portion  of  the  purchase-money.  In 
such  a  case  it  is  reasoned  that  the  facts  that  the  vendee 
under  the  articles  paid  a  portion  of  the  purchase-money,  and 
that  the  consideration  of  the  second  deed  amounted  to  exactly 
the  balance,  make  the  title  of  the  one  no  worse,  and  that  of 
the  other  no  better ;  and  neither  court  nor  jury  has  any  right 
from  such  facts  to  say  that  the  deed  was  meant  as  a  mere 
transfer  of  the  right  to  receive  the  purchase-money  under 
the  articles,  if  no  such  intention  is  expressed  in  the  deed  it- 
self.' 

XII.  Nor  will  an  Action  Lie  Against  Her  and  Her  Hus- 
band for  such  a  Fraud,  —  Nor  will  an  action  lie  against  the 
wife  and  her  husband  in  favor  of  a  person  who  has  thus  been 
defrauded,  as  for  a  tort;  because,  it  is  said,  this  would  be 
nothing  more  than  another  way  of  removing  her  disability, 

'  McOnre  v,  Donthitt,  6  Pa.  St  414;  /.  r.,  3  Pa.  St.  446. 
*  KixUand  v.  Hepselgefser,  2  Grant  Cas.  84. 
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and  giving  efTect  to  her  contracts.  In  respect  of  actions 
against  a  husband  and  wife  for  the  torts  of  the  wife,  there  is 
said  to  be  this  distinction :  such  actions  are  only  maintaina- 
ble in  cases  of  pure  and  simple  torts,  or  what  are  sometimes 
called  torts  simpliciter,  and  not  wher^  the  substantive  basis 
of  the  fraud  is  a  contract  of  the  wife.'  It  was  therefore  held, 
in  a  case  growing  out  of  the  transaction  in  judgment  in 
the  case  of  Keen  v.  Coleman,  cited  in  a  preceding  section,* 
where  a  married  woman,  by  representing  herself  as  sole,  had 
induced  the  plaintiff  to  accept  her  bond  and  mortgage  and 
surrender  up  to  her  valuable  promissory  notes  of  a  third 
person  therefor,  that  she  was  not  liable  to  him  for  the  fraud 
as  for  a  tort.^  He  was  therefore  left  without  any  remedy 
against  her,  and  she  was  allowed  to  keep  the  valuable  prop- 
erty which  she  had  obtained  from  him  by  an  act  in  the 
nature  of  larceny.  If  this  is  the  law,  it  is  time  that  it  were 
done  a\yay  with,  or  else  that  all  law  were  abolished. 

The  same  ruling  was  made  on  similar  facts  in  a  modem 
case  in  the  English  Court  of  Exchequer.  There  it  was 
ruled  that  an  action  will  not  lie  against  a  husband  and  wife 
for  a  false  and  fraudulent  representation  made  by  the  wife 
that  she  was  unmarried,  at  the  time  of  her  signing  a  prom- 
issory note  as  surety  to  the  plaintiff  for  a  third  person, 
whereby  the  plaintiff  was  induced  to  advance  a  sum  of 
money  to  such  third  person.  This  conclusion  was  reached 
after  full  argument,  consideration,  and  a  review  of  the 
authorities.  Pollock,  C.  B.,  in  giving  the  judgment  of  the 
court,  while  admitting  the  general  liability  of  the  husband 
for  the  torts  of  his  wife,  said:  "But  when  the  fraud  is 
directly  connected  with  a  contract  with  the  wife,  and  is  the 
means  of  effecting  it,  and  a  parcel  of  the  same  transaction, 
the  wife  cannot  be  responsible  and  the  husband  be  sued  for 
it  together  with  the  wife.  If  this  were  allowed,  it  is  obvious 
that  the  wife  would  lose  the  protection  which  the  law  gives 
her  against  contracts  made  by  her  during  coverture ;  for  there 
is  not  a  contract  of  any  kind  which  a  feme  covert  could 

'  See  Owens  v,  Sno4grass,  6  Dana,  229. 
'  Ante,  sect  III.  3  Keen  v.  Hartman,  48  Pa.  St  497. 
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°^e  while  she  knew  her  husband  to  be  alive,  that  could 
flot  be  treated  as  a  fraud ;   for  every  such  contract  would 

lovolve  in  itself  a  fraudulent  representation  of  her  capacity 

to  $ue/»  I 

^o»  in  Kentucky,  it  is  laid  down  that  a  fraud  committed  by 
^  tnarried  woman  may  vitiate  a  sale  made  by  her,  and 
authorize  a  rescission  of  the  contract,  if  properly  sought ; 
and  it  may  operate  to  estop  her  in  many  instances  from 
avoiding  a  sale  or  conveyance  of  her  property.     But  the 
court  say  that  the  principle  of  this  doctrine  is*  not  applicable 
to  cases  in  which  a  recover]^  is  sought  in  a  joint  action 
against  a  husband  and  wife,  for  fraud  practised  by  her  in  a 
sale  of  her  general  property.     Though  a  feme  covert  may  be 
guilty  of  a  tort,  either  separately  or  jointly  with  her  hus- 
band, yet  she  cannot  be  precluded  from  relying  on  her  cov- 
erture as  a  bar  to  legal  liability  for  a  fraud  committed  by  her 
in  a  contract  which  her  disability  tmade  void.     And  this  is 
true  generally,  where  the  fraud  is  directly  connected  with  a 
contract  of  the  wife,  and  is  the  means  of  effecting  it,  —  a  part 
of  the  same  transaction.' 

XIII.  Estopped  by  Covenants  of  Warranty  in  her  Deed,  but 
not  Liable  for  a  Breach  Thereof  —  By  the  common  law,  if  a 
husband  and  wife  conveyed  the  wife's  lands  by  the  levying 
of  a  fine,  with  covenants  of  warranty,  the  wife,  after  the 
death  of  the  husband,  might  be  sued  for  the  breach  of  the 
covenants.3    This  stood  as  an  exception  to  the  general  rule 
that  a  wife  could  not  be  made  liable  on  contracts  made  by 
her  during  coverture.     By  analogy  to  this  rule,  a  deed  of 
conveyance  of  a  wife's  land,  entered  into  by  the  husband  and 
wife  in  the  manner  prescribed  by  statute  in  America,  con- 
taining covenants  of  warranty,  would  render  the  wife  liable  to 
^  action  of  covenant  broken ;  and  this  view  has  been  taken 
w  Virginia.     There,  a  covenant  for  further  assurance  in  such 
a  deed  was  held  obligatory  on  the  wife,  and  specific  perform- 

Adelphi  Loao  Absh.  v.  FaUrhiurftt,  9  Exch.  422. 

Cqt^  y^  Dodds,  6  Bush,  681.    See  Owens  v.  Snodgrass,  6  Dana,  229 ; 
*  Will,  on  Toru,  590. 

Wotton  V.  Hele,  2  Saund.  177;  s,  c,  i  Modern,  291. 
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t  was  decreed.'  But  this  doctrine  does 
;t  with  much  approval  in  this  country, 
leems  to  be  settled  that  where  a  wife,  in 
wer  of  appointment,  or  in  the  exercise 
to  convey  her  land,  joins  with  her  hus- 
ch  contains  covenants  of  warranty,  she 
}e  sued  for  a  breach  of  those  covenants, 
:rture,  and  her  consequent  inability  to 
itract ;  *  though,  in  the  view  of  some 
1  operate  against  her  as  an  estoppel, 
afterwar^  assert  a  title  to  the  same 
he  had  title  at  the  time  she  executed 
any  one  claiming  through  her.  The 
3orts  this  rule  is  this:  "The  wife  may 
iuaded  by  her  husband  to  execute  the 
ing  its  effect  as  an  alienation  ;  but  she 
lature  and  effect  of  the  covenants  con- 
lold  her  liable  on  the  covenants  cannot 
onveyance,  nor  beneficial  to  her  family, 
to  her  prejudice."  *  This  being  the 
ivife  may  not  have  had  a  good  title 
execution  of  the  deed,  another  subse- 
,e  may  acquire  will  not  inure  to  her. 
In  the  technical  language  of  the  books, 
[tie  /eedi  the  estoppels  To  illustrate  : 
execute  a  mortgage  of  the  wife's  land, 
rraniy,  the  wife  joining  in  the  deed  in  the 

GUI,  394.     , 

Hill,  554 ;  MuDDill;  v.  White,  3  Melc.  (Ky.)  5S4, 
.  f.  Tibbati,  16  B.  Hon.  637 ;  Hobbt  f .  Kiag,  3 
V.   Bradlej,  7  R.  I.  538;  Sawyer  v.   Little,  4  Vt. 

3  Blackt  101. 

ifus.  14,  II ;  Colcord  v.  Swan,  Hid.  391 ;  Nash  a. 

Hill  f .  Wett,  8  Ohio,  laa,  315 ;  Fletcher  v.  Cole- 

:igh  V.  Glinei,  G  N.  H.   17.     Compare  Barbel  v. 

e  f.  Rajrmond,  9  Gray,  317.     So  held  ai  to  a  deed 

y  a  married  woman ;  Davii  v.  Tingle,  8  B.  Man. 

^9 ;  3  Kent'*  Com.  167. 

tfas*.  14,  31  (per  PartoDt,  C.  J.j 

Mete.  191. 
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manner  prescribed  by  law.     The  mortgagee  afterwards  brings 
a  writ  of  entry  against  them.     They  cannot  defend  by  show- 
ing that,  after  the  bringing  of  the  action,  the  wife  acquired  a 
new  title  to  the  land,  and  that  they  hold  possession  under 
their  new  title.*     In   some   cases  contrary  expressions  of 
opinion  are  found,  namely,  that  a  deed  executed  by  ^feme 
covert  in  conjunction  with  her  husband,  does  not  operate  as 
an  estoppel  with  reference   to  her  subsequently  acquired 
interest  in  the  same  lands ;'  and  it  would  perhaps  be  difficult  to 
state  how  the  question  stands  upon  American  authority.^ 

XIV.  Otherwise  as  to  Covenants  in  Husband's  Deed.  — 
The  foregoing  refers  only  to  covenants  contained  in  deeds 
conveying  the  wife's  land.     It  also,  supposes  that  the  deed 
is  properly  drawn  and  acknowledged  so  as  to  convey  her 
title.    A  deed  which  is  not  so  drawn  or  acknowledged  as  to 
convey  her  title,  may  yet  be  good  to  convey  the  husband's 
interest.    In  such  a  case,  the  wife  will  not  be  estopped  by 
the  covenants  contained  in  the  deed,  for  it  is  not  her  deed : 
the  principle  being  that  the  covenants  in  the  husband's  deed 
do  not  operate  as  an  estoppel  against  the  wife.     If  such  a 
deed  is  not  good  to  pass  the  interest  of  the  wife,  it  cannot, 
for  reasons  already  stated,*  be  made  to  operate  by  way  of 
estoppel.5     The  wife  who  joins  in  a  deed  conveying  her  hus- 
band's land,  is  not  a  party  to  the  deed,  except  for  the  pur- 

'  Nash  V.  Spofford,  supra, 

*  Jackson  v.  Vanderheyden,  17  Johns.  167;  Grout  v,  Townsend,  2  Hill, 
554f  557f  per  Bronson,  J. ;  Hopper  v,  Demarest,  21  N.  J.  L.  525,  541 ;  Car- 
penter V.  Schermerhom,  2  Barb.  Ch.  314;  Bartlett  v.  Boyd,  34  Vt.  256. 

3  A  statute  of  Indiana  relating  the  conveyances,  provides  that  "  the  joint 
deed  of  the  husband  and  wife  shall  be  sufficient  to  convey  and  pass  the  lands 
of  the  wife,  but  not  to  bind  her  to  any  covenant  therein."  i  Gav.  &  Hord, 
Ind.  Stat  258.  See  Davis  v.  Bartholomew,  3  Ind.  485  ;  Woods  v.  Polhemus, 
8  Ind.  60;  Reese  v.  Cochran,  10  Ind.  195;  Johnson  v.  Rockwell,  12  Ind.  76  ; 
Blidileach  v,  Harvey,  14  Ind.  564;  Baxter  v.  Bodkin,  25  Ind.  172;  Stevens 
V.  Parish,  29  Ind.  260;  Shumaker  9.  Johnson,  35  Ind.  33;  Mattox  v.  Hkght- 
shue,  39  Ind.  95;  Hasheagan  v.  Specker,  36  Ind.  413;  Kinnaman  v.  Pyle, 
44  Ind.  275 ;  Scran  ton  v.  Stewart,  52  Ind.  68,  89. 

♦  Antt,  sect.  I. 

^  Griffin  v.  Sheffield,  38  Miss.  359,  392. 

VOL.  VIII.  NO.  4.  20 
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her  dower,  and,  in  some  States,  her  home- 
ate  conveyed  by  her  husband.  Conse- 
)t  estopped  from  setting  up  a  subsequent 
ly  estopped  to  the  extent  of  ktr  interest 
eased.  If  this  interest  is  dower,  it  is  re- 
:hat  it  may  be  united  with  the  fee ;  it  i: 
:he  wife  as  a  separate  particular  estate.  If 
band's  deed  is  avoided  for  any  reason,  a: 
:o  hinder  and  delay  his  creditors,  it  will  nol 
ming  dower'  or  homestead  *  in  the  premises 
i,  a  wife  is  not  dowable  out  of  land  which 
•;e,  her  husband  had  conveyed  in  fraud  o: 
which  the  creditors  have  had  set  aside  by  a 
lity  ;  for  the  conveyance,  though  void  as  tc 
good  as  against  him,  and  hence  there  wa! 
ure,  any  seizin  in  him  which  would  supporl 


,  II  III.  384,  386- 

Er,  9  Masi.  143 ;  RobiaioD  v.  Bates,  3  Mete  40,  43 
sh,  Si  ;  Lowry  v.  Fisher.  3  Bush,  70;  Summers  r.  Ba.bb, 
,  Noble,  57  111.  17&;  Richardion  v.  Wyman,  63  Me 
,,  12  Abb.  Pr.  (N.  s.)  aSg;  Co»  ».  Wilder,  a  DilL  45 
h.  Leg.  N.  157;  Woodworih  v.  Paige,  5  Ohio  St,  70 
Dill.  45 ;  *-  t-  7  N-  B.  R.  241 ;  Smith  V.  Kehr,  2  Dill 
eaitie,  43  Vi.  138;  Kuevan  v.  Specket,  Ii  BD»h,  1 
8  N.  C.  494:  Sears  v.  Hanlu,  14  Ohio  Sl  198;  Pen' 
iss.  518,  537;  EdinoDSoa  v.  Meacham,  50  Miss.  34. 
en,  40t ;  McParland  f.  Goodman,  6  Bias,  iii;  Smitl: 
83,  191  (overruling  rfiV/nm  in  Hencbfeldt  v.  George, 
r  V.  Bell.  II  Wii.  114;  Murphy  v.  Crouch,  24  Wis 
i  Wis.  164;  Vogler  v.  Montgomery,  J4  Mo-  577;  i.  i. 
1  V.  Chamber!,  10  Tex.  247,  354  \  MuguniQ  v.  Dewey,  2( 
livens,  39  La.  An.  571;  Succession  of  Coltinghaio,  2( 
,  Inderreiden,  79  111.  383.  Centra,  nper  v.  Johmton, 
.  Saroni,  iS  III.  511;  Chamberi  v.  Sallie,  29  Ark. 407; 
.  St.  3ig;  McOurg  v.  Johnson,  Sup.  CL  Tenn,,  Nash 
II,  1876;  t.  I.  3  Law  &  Eq.  R,  78;  Currier  v.  Suther 
L  conveyance  of  a  homestead  yor  a  valuable  ttmidtrt' 
»  to  creditors,  from  whose  claims  it  is  a  permaneiii 
iced  beyond  the  povrcr  even  of  the  legislative  authority. 

Texas,  347. 
'y,  4  Cush.  13S;  Cross  v.  Lange,  70  Mo.  45. 
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XV.  Ratification  During  Coverture.  —  It  is  obvious  that  a 
contract  which  a  wife  is  disabled  from  making,  she  is  dis- 
abled from  ratifying  during  coverture.' 

This  is  an  axiomatic  proposition,  which  could  not  be  made 
plainer  by  any  attempt  to  prove  or  illustrate  it.  It  is  believed 
that  the  rule  may  be  extended  further ;  it  is  believed  that 
such  a  contract,  being  entirely  void,  —  the  same  as  a  piece 
of  blank  paper,  —  cannot  be  ratified  even  after  coverture. 
But,  while  this  is  so,  there  may  be  a  moral  obligation  con* 
nected  with  such  a  void  contract,  sufficient  to  support  the 
subsequent  making  of  a  good  contract  having  the  same  effect. 
Thus,  a  married  woman  may  sell  her  land  for  an  adequate 
price,  and  receive  the  purchase-money,  and,  through  the  igno- 
rance of  the  parties  to  the  transaction,  make  a  deed  therefor 
without  the  joinder  of  her  husband,  or  which  is  otherwise  not 
in  compliance  with  the  statute  enabling  married  women  to 
convey  their  lands.  This  deed  will  be  ^oid,  and,  upon  the 
principle  already  stated,  will  not  operate  as  an  estoppel 
against  her.  But  she  will  remain  under  the  strongest  moral 
obligation  to  make  a  good  deed ;  and,  of  course,  she  may 
make  such  a  deed,  conveying  the  land  to  the  purchaser,  in  the 
manner  prescribed  by  the  statute  relating  to  conveyances. 
The  same  rule  would,  of  course,  apply  to  contracts  not  under 
seal.  If  she  were  to  give  her  promissory  note  for  money 
borrowed,  it  would  be  void  in  law ;  but  the  moral  obligation 
to  repay  the  money  would  unquestionably  furnish  a  good 
consideration  for  a  promise  to  repay  it,  made  after  the  deter- 
mination of  her  coverture.  But  neither  the  new  deed  in  the 
one  case,  nor  the  new  agreement  in  the  other,  would  be  a 
ratification  of  the  old  contract.     It  would  be  a  new  contract. 

XVI.  Deed  of  Married  Woman  who  is  also  a  Minor. — 
The  general  current  of  authority  is  to  the  effect  that  the  deed 
of  a  minor,  conveying  his  land  for  a  valuable  considera- 
tion, is,  unlike  the  deed  of  a  married  woman,  voidable 
naerely,  and  not  void,  and  that  the  right  to  avoid  it  on  coming 
of  age  is  a  personal  privilege,  accruing  to  the  minor  and 

*  Glidden  v.  Strupler,  52  Pa.  St.  400,  403. 
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his  heirs.'  This  will  readily  solve  the  question  whether  the 
deed  of  a  married  woman,  who  is  also  an  infant,  is  to  be 
treated  as  voidable  and  hence  capable  of  ratification,  or 
whether  it  is  to  be  treated  as  wholly  void,  and  incapable  of 
ratification.  If  the  deed  is  not  made  and  acknowledged  in 
conformity  with  the  terms  of  some  enabling  statute, — as, 
for  instance,  by  her  husband  joining  in  its  execution  and 
acknowledgment,  the  wife's  acknowledgment  being  made 
before  a  designated  officer  and  only  after  a  privy  examina- 
tion apart  from  her  husband,  —  then  the  deed  is  absolutely 
void.  But  it  is  void  on  the  ground  of  coverture,  and  not 
on  the  ground  of  infancy.  If  the  deed  is  made  in  con- 
formity  with  the  terms  of  such  a  statute,  it  is  still  voidable^ 
because,  although  it  is  good  as  the  deed  of  a  married  woman, 
it  is  yet  the  deed  of  an  infant,  who  may  avoid  it  on  coming 
of  age.*  The  manner  of  avoiding  it,  and  the  terms  on 
which  she  will  be  permitted  to  avoid  it,  will  not  be  consid- 
ered, because  these  relate  to  the  law  of  infancy,  rather  than 
to  the  law  of  married  women.  But  circumstances  may  arise, 
in  pais,  after  she  comes  of  age,  but  while  she  is  still  under 
coverture,  which  will  estop  her  from  avoiding  it  Thus,  in 
Indiana,  the  deed  of  a  married  woman  is  good,  if  made 
jointly  with  her  husband.  If  she  is  an  infant  when  the  deed 
is  thus  made,  her  coverture  does  not  deprive  her  of  the  power 
of  disaffirming  it  on  coming  of  age.     When,  therefore,  the 

*  Kendall  v.  Lawrence,  22  Pick.  540;  Oliver  v.  Houdlet,  13  Mass.  237; 
Whitney  v,  Dutch,  14  Mass.  457;  Boston  Bank  v.  Chamberlin,  15  Mass.  220; 
Nightingale  z/.  Withington,  15  Mass.  272;  Scranton  v.  Stewart,  52  Ind.  68, 
q1;  Fetrow  v,  Wiseman,  40  Ind.  148;  Law  v.  Long,  41  Ind.  586;  Bool  v. 
Mix,  17  Wend.  119. 

"  Law  V,  Long,  41  Ind.  586;  Scranton  v.  Stewart,  52  Ind.  68,  88;  Moore 
V.  Abernathy,  7  Blackf.  442 ;  Hartman  v,  Kendall,  4  Ind.  403 ;  Pitcher  v, 
Laycock,  7  Ind.  39S;  Johnson  v,  Rockwell,  12  Ind.  76;  Chapman  v.  Chap- 
man, 13  Ind.  396;  Miles  v,  Lingerman,  24  Ind.  385;  Bool  v.  Mix,  17  Wend. 
119;  Webb  V.  Hall,  35  Me.  336  ;  Greenwood  v,  Coleman,  34  Ala.  150;  Card 
V,  Patterson,  5  Ohio  St.  319;  Youse  v.  Norcoms,  12  Mo.  549;  Sandford  v. 
McLean,  3  Paige,  117;  Priest  v.  Commings,  16  Wend.  617;  s,  c.  20  Wend. 
338 ;  Sherman  v.  Garfield,  i  Denio,  329 ;  Prewitt  v.  Graves,  5  J.  J.  Marsh, 
114,  120;  Oldham  v.  Sale,  i  B.  Mon.  76;  Mcllvaine  v.  Kadel,  3  Robt  429. 
See  Philips  v.  Green,  3  A.  K.  Marsh,  7 ;  Milner  v.  Turner,  4  T.  B.  Mon.  240. 
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land  of  an  infant  fetne  covert  was  thus  conveyed  and  the 
purchaser  paid  to  her  husband  a  large  proportion  of  the 
purchase-money  after  she  had  come  of  age,  to  her  knowl- 
edge, and  without  any  act  or  expression  of  disaffirmance  on 
her  part,  though  she  had  opportunities  to  disaffirm  had  she 
desired  to  do  so,  it  was  held  that  she  was  estopped  to  dis- 
affirm after  the  expiration  of  three  and  a  half  years ;  though 
ordinarily  three  and  a  half  years  would  be  a  reasonable 
time  within  which  to  disaffirm.' 

XVII.  Estoppel  of  Wife  by  yoint  Act  of  Husband  and 
Wife. — We  have  now  reached  a  point  in  the  discussion 
where  we  find  a  confusion,  apparently  produced  by  the 
failure  to  keep  in  mind  two  leading  rules,  already  stated, 
which  are  perfectly  consistent  with  each  other.  The  first  rule 
is,  that  where  a  married  woman  may  contract  generally,  she 
may  suffer  an  estoppel.  This,  we  shall  see,  is  the  rule  in  the 
ordinary  case  of  a  married  woman  having  a  separate  estate,  in 
those  States  in  which  it  is  held  that,  as  to  her  separate  estate* 
shfe  may  contract  as  if  sole.  As  to  this,  she  is  discovert."  The 
second  rule  is,  that  where  a  wife  can  contract  or  give  her 
consent,  but  only  in  a  special  mode  pointed  out  by  statute, 
or  by  an  instrument  conferring  upon  her  a  power  of  appoint- 
ment, she  cannot  suffer  an  estoppel,  because  to  establish 
such  a  rule  would  be  to  establish  the  rule  that  she  could 
part  with  her  estate  in  other  and  different  modes  than  those 
limited  by  the  statute,  or  by  the  instrument  creating  the 
power.3  But  yet,  in  a  State  where  this  last  rule  has  been  up- 
held in  the  strictest  extent,  it  has  been  laid  down  that  a 
married  woman  may  so  act  jointly  with  her  husband  as  to 
part  with  her  estate,  though  in  a  different  mode  from  that 
named  in  the  instrument  settling  it  upon  her.  Thus,  it  is 
held  in  Pennsylvania,  that  where  a  suit  is  brought  against 
husband  and  wife  on  a  mortgage  of  the  wife's  land,  the  hus- 
band may  employ  counsel  to  appear  and  confess  judgment 

'  Scraoton  v.  Stewart,  52  Ind.  68. 
•  Post,  sect  XXII. 
3  Ante,  sect.  VI. 
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for  both.*  And  yet  it  will  readily  be  perceived  that  this 
doctrine  gives  the  husband  a  power  of  disposition  over  his 
wife's  lands  scarcely  less  effective  than  if  they  were  his  own. 
It  opens  a  wide  door  to  the  practice  of  frauds  upon  confid- 
ing wives  by  profligate  or  tyrannical  husbands.  And,  what 
seems  more  strange,  the  very  consideration  of  public  policy, — 
the  necessity  of  preserving  the  sanctity  of  the  domestic  rela- 
tion,—  which  the  Pennsylvania  judges  in  later  cases  ap- 
pealed to  in  support  of  the  contrary  principle,'  was  appealed 
to  in  support  of  this.3 

XVIII.  Whether  Estopped  by  Receipt  of  Purchase-Money. 
(i.)  Under  Void  Judgment.  —  That  a  wife  may  be  estopped 
by  a  sale  of  her  lands  under  an  erroneous  judgment,  will 
probably  be  inferred  from  the  case  last  examined.^  In  a  late 
case  in  Mississippi,  it  is  said :  "  This  court,  by  a  long  and  un- 
broken series  of  decisions,  has  established  the  doctrine  that 
where  the  real  estate  of  a  married  woman  has  been  sold 
under  judicial  proceedings,  absolutely  void  as  to  her,  she 
will  be  estopped  from  reclaiming  it,  after  she  has  received 
the  purchase-money."  *  This  is  certainly  the  rule  in  regard 
to  judicial  sales  of  the  property  of  persons  who  are  sui 
juris.  The  doctrine  that  an  act  which  is  void  cannot  be 
made  good  by  ratification,  does  not  apply  to  void  judicial 
sales.^  And,  with  reference  to  void  judicial  sales  of  the 
estates  of  persons  suijuris^  the  rule  undoubtedly  is,  that  they 
are  estopped  by  receiving  the  surplus  proceeds  of  the  pur- 

'  Evans  v.  Meylert,  19  Pa.  St  402;  McCuUough  v.  Wilson,  21  Pa.  St 
436.  So,  where  a  mortgage  of  a  wife's  land  was  invalid  as  to  her,  and  a 
judgment  thereon  invalid,  yet  if,  after  writs  of  levari  facias  had  issued,  if  the 
husband  and  wife,  acting  together,  procure  a  third  person  to  purchase  the 
mortgage,  both  the  husband  and  wife  and  their  heirs  will  be  estopped  finom 
denying  the  validity  of  the  mortgage  and  the  judgment  thereon,  and  will  be  con- 
eluded  by  the  sheriff's  sale  of  the  land  under  such  proceedings.  McCuUough 
V.  Wilson,  supra. 

«  Ante,  sect  VII. 

3  McCuUough  V.  Wilson,  21  Pa.  St  436,  442. 
.   4  McCuUough  V.  Wilson,  21  Pa.  St  436. 

5  Chalmers,  J.,  in  Shivers  v.  Simmons,  54  Miss.  523. 

*  Freeman's  Void  Judicial  Sales,  sect  48. 
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chase-money  after  satisfying  the  judgment'  And  it  is  said 
that  equitable  estoppels  of  this  character  apply  to  infants  as 
well  as  adults,  to  trustees  of  insolvents  and  guardians  as 
well  as  to  persons  acting  for  themselves,  and  that  they  have 
place  as  well  where  the  proceeds  arise  from  a  sale  by 
authority  of  law,  as  where  they  spring  from  the  act  of  the 
party.  The  rule  does  not  proceed  upon  any  supposed  dis- 
tinction between  void  and  voidable  sales ;  but  the  reason  is, 
that  a  receipt  of  the  purchase-money,  with  a  knowledge 
that  the  purchaser  is  paying  it  upon  an  understanding  that 
he  is  getting  a  good  title,  touckis  the  conscience,  and  there- 
fore binds  the  right  of  the  party  in  one  case  as  well  as  the 
other.'  ' 

(2.)  In  Other  Cases. — There  are  other  cases  where  the 
receipt  of  the  purchase-money,  or  of  the  consideration  of  a 
contract  is  held  to  estop  a  married  woman  from  undoing  her 
contract  on  the  ground  of  coverture.  Thus,  in  Mississippi, 
although  it  is  conceded  that  a  married  woman  will  not  be 
estopped  by  her  void  deed,  nor  by  the  mere  fact  that  she  re- 
ceived the  purchase-money  upon  parting  with  her  land  under 
such  a  deed ;  yet  where  she  exchanges  lands,  the  deed  by 
which  she  parts  with  her  land  is  void,  though  she  receives  a 
good  deed  for  the  land  which  she  gets  in  exchange ;  but 
if  she  enters  into  possession  of  the  land  received  in  ex- 
change, enjoys  it,  and  afterwards  sells  it,  and  with  the  pro- 
ceeds of  the  sale  purchases  other  land,  she  cannot  after  the 
lapse  of  nine  years,  recover  land  which  she  parted  with  in 
the  first  instance.^ 

There  is,  however,  a  pointed  disagreement  in  judicial 
opinion  upon  this  question.  To  say  that  a  married  woman 
is  estopped  by  receiving  the  purchase-money,  or  other  con- 
sideration of  her  contract,  the  same  being  free  from  fraud,  is 

'  Southard  v.  Perry,  21  Iowa,  488 ;  McLeod  v,  Johnson,  28  Miss.  374 ; 
The  State  v,  Stanley,  14  Ind.  409 ;  Headen  v.  Oubre,  2  La.  An.  142 ;  Sittig 
V.  Morgan,  5  La.  An.  574;  Stroble  v.  Smith,  8  Watts,  280;  Crowell  v.  Me- 
cookey,  5  Pa.  St.  168. 

'  Smith  V.  Warden,  19  Pa.  St.  424,  430. 

3  Shivers  v.  Simmons,  54  Miss.  520. 
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equivalent  to  saying  that  the  executed  contracts  of  a  married 
woman  will  not  be  disturbed  by  courts  of  justice.  This,  as 
already  pointed  out,'  would  completely  abolish  the  disabili- 
ties of  married  women  in  all  cases  where  the  parties  are 
able  to  execute  their  contracts  at  the  time  of  making  them ; 
and  it  is  supposed  that  this  would  be  against  public  policy. 
My  own  view  is  that  the  relation  of  married  women  to  busi- 
ness and  to  property  is  now  such,  in  the  United  States, 
that  there  is  no  reason,  founded  in  public  policy,  which 
should  open  the  executed  contracts  of  married  women, 
otherwise  fair  and  honest,-  at  the  instance  of  either  party,  or 
the  privies  of  either  party,  thereto.  On  the  other  hand,  it 
seems  to  me,  that  the  strongest  reasons  of  public  policy 
would  indicate  that  the  courts  should  not  lend  their  aid  to 
fraud  in  this  way.  The  spectacle  of  courts  of  justice  doing 
this  tends  to  unsettle  all  morality,  by  disassociating  morals 
and  law  completely  in  the  popular  mind. 

Rule  II.  Where  a  married  woman  may  contract  she  may 
suffer  an  estoppel. 

XIX.  General  Principle.  —  We  have  already  seen  that  the 
reason  why  a  married  woman  cannot  be  estopped  by  her  at- 
tempted contract  is,  that  she  has  no  power  to  make  a  con- 
tract." The  converse  of  the  rule  is  undoubtedly  true,  that 
where  she  has  power  to  contract,  there  she  may  suffer  an  es- 

toppel.3 

« 

XX.  As  where  she  has  Power  to  Contract  Generally.  —  So 
in  Illinois  in  a  case  arising  under  the  laws  of  Iowa,  it  has 
been  held  that  a  married  woman  may  be  estopped,  when  sued 
for  work  and  labor  done  in  improving  property  in  her  pos-. 
session  and  at  her  request,  to  deny  that  the  property  was 
hers,  although  it  was  in  fact  not  hers.     This  decision  rests 

»  Ante,  sect  VII. 
■  Ante^  sect.  II. 

3  Bodine  v.  Killeen,  53  N.  Y.  93, 96.  The  same  doctrine  was  recognized 
in  Nash  v.  Mitchell,  71  N.  Y.  199. 
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Upon  a  rule  of  statute  la%  in  Iowa,  to  the  effect  that  a 
married  woman  has  the  power  to  make  contracts  and  bind 
herself  for  services  and  labor  performed,  at  her  request,  upon 
her  property.'  By  representing  property  in  her  possession 
as  being  hers,  and  procuring  an  innocent  third  person,  on  the 
&ith  of  this  representation,  to  perform  work  upon  it  under 
that  belief,  she  commits  a  fraud  upon  him,  for  which  she 
ought  to  be  answerable ;  for  a  married  woman  ought  to  be 
answerable  for  any  fraud.  In  reaching  this  conclusion  the 
court  say :  "  The  defendant  being  in  possession,  claiming  to 
own  the  property,  so  far  as  the  rights  of  her  employees  are 
concerned,  it  was  of  no  consequence  whether  she  in  fact 
owned  the  property  or  not.  It  cannot  be  expected  that, 
every  time  an  employee  of  a  married  woman  sues  for  a 
day's,  or  a  month's  labor,  performed  at  her  request,  upon  a 
farm  in  her  possession  and  claimed  to'  be  her  own  separate 
property,  he  will  come  prepared  to  establish  title  to  the  farm 
upon  which  he  labored  in  his  employer.  ♦  *  *  The  plain* 
tiff  could  not  be  expected  to  know  whether  the  legal  title  to 
the  property  was  in  the  defendant,  or  whether  she  had  a 
mere  equity,  or  whether,  in  fact,  she  had  any  subsisting  title 
in  the  premises.  It  was  sufficient  for  the  purposes  of  this 
case  that  she  was  in  the  possession,  and  claimed  to  be  the 
owner  in  her  own  right,  and,  as  such,  employed  the  plaintiff, 
and  caused  the  labor  to  be  performed." " 

There  is  no  difficulty  in  upholding  this  decision  when  the 
statute  law  of  Iowa  upon  tht  subject  of  married  women  is 
considered.  "A  married  woman  may  own,  in  her  own  right, 
real  and  personal  property,  acquired  by  descent,  gift  or  pur- 
chase, and  manage,  sell,  convey,  and  devise  the  same  by  will 
to  the  same  extent  and  in  the  same  manner  that  the  husband 
"can  property  belonging  to  him?'  3  "A  husband  or  wife  may 
constitute  the  other  his  or  her  attorney  in  fact,  to  control  and 
dispose  of  his  or  her  property  for  their  mutual  benefit,  and 
may  revoke  the  same,  to  the  same  extent  and  manner  as 

'  So  held  in  Musser  v,  Hgbart,  14  Iowa,  248. 
*  Nixon  V.  Halley,  78  111.  611,  615. 
3  Rev.  Code,  Iowa,  1873,  sect.  2202. 
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Other  persons."  ■  "  Contracts  nftiy  be  made  by  a  wife  and 
liabilities  incurred,  and  the  same  enforced  by  or  against  her 
to  the  same  extent  and  in  the  same  manner  as  if  she  were 
unmarried."  *  "  Neither  husband  nor  wife  can  remove  the 
other  nor  their  children,  from  their  homestead,  without  his 
or  her  consent."  3  "A  wife  *  ♦  *  may  prosecute  and 
defend  all  actions  at  law  or  in  equity,  for  the  preservation 
and  protection  of  her  rights  and  property  as  if  unmarried."  ♦ 
"  These  provisions,"  say  the  Supreme  Court  of  Iowa,  "  com- 
pletely emancipate  the  wife  from  all  the  bonds  recognized 
by  the  common  law,  saving  those  of  affection  and  moral 
obligation.  Being  clothed  with  all  the  natural  rights  enjoyed 
by  the  husband,  which  she  may  exercise  free  from  his  con- 
trol, the  law  will  hold  her  subject  to  the  same  rules  which  re- 
strict and  control  the  rights  of  the  husband  and  enforce  his 
obligations,  assumed  by  contract  or  imposed  by  law  for  the 
protection  of  other  members  of  society.  Coverture  in  Iowa 
ought  to  be  no  shelter  to  the  wife  against  the  enforcement  of 
the  rights  of  others  growing  out  of  her  contracts.  As  she  has 
all  the  rights  of  the  husband,  she  must  assume  all  his  obliga- 
tions. When  the  law  will  imply  a  contract  binding  the 
husband,  under  the  same  circumstances,  it  will  raise  one 
against  the  wife.  In  short,  the  statute,  in  bestowing  upon 
her  equal  property  rights  with  the  husband,  imposes  upon 
her  the  same  obligations  he  bears.  *  *  *  Jt  follows 
from  these  conclusions  that  the  wife  may  ratify  a  defective 
and  void  conveyance  of  her  homestead  in  all  cases  where 
her  husband  could  ratify  such  an  act."  ^  And  where,  after 
such  a  conveyance  of  the  homestead  had  been  made,  the 
wife  voluntarily  surrendered  possession,  made  no  objection 
to  the  grantee's  title,  when  in  her  presence  he  offered  it  for 
sale,  and  permitted  him  to  remain  in  quiet  possession  of  it 
for  more  than  three  years,  and  to  make  improvements  on  it, 
without  protest,  it  was  held  that  she  had  ratified  it.^ 

*  Ibid^  sect.  2210,  •  Ibid,  sect  2213. 

3  Ibid^  sect  2215.  4  Jbid,  sect  2211.  * 

5  Spafford  v,  Warren,  47  Iowa,  47,  51.    *  Spafford  v.  Warren,  supra. 
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XXI.  Of  where  she  is  Allowed  to  act  as  a  sole  Trader*  — 
By  a  statute  in  New  York,  a  married  woman  may  carry  on 
any  trade  or  business  on  her  sole  and  separate  account,  and 
the  earnings  from  such  trade  or  business  are  her  sole  and 
separate  property ;  and  she  may  sue  and  be  sued  in  all  mat- 
ters having  relation  to  her  sole  and  separate  property,  in  the 
same  manner  as  if  she  were  sole.*  This  statute  is  held  to 
clothe  a  married  woman  with  capacity  to  do  every  act  inci- 
dent to  any  trade  or  business  in  which  she  may  engage  which 
a  feme  sole  would  have ;  that  is,  full  legal  capacity  to  trans* 
act  business,  including,  as  incidents  to  it,  capacity  to  contract 
debts,  and  incur  obligations  in  any  form,  and  by  any  means, 
by  which  others  acting  sui  juris  can  assume  responsibility. 
When,  therefore,  a  married  woman  who  had  been  carrying 
on  business,  and  purchasing  goods  on  credit,  through  her 
husband,  who  acted  as  her  agent,  transferred  the  business  to 
him,  and  he  continued  to  carry  it  on,  without  notifying  her 
customers  of  the  change,  she  was  liable  for  the  price  of 
goods  which  he  had  bought  on  credit,  on  the  principle  of 
estoppel* 

XXII.  Or  where  she  may  Contract  Respecting  her  Separate 
Estate,  —  It  has  been  held  in  New  York  that  a  married 
woman  who  has  a  separate  estate  is  liable  for  frauds  com- 
mitted by  her  in  respect  of  the  same,  —  as,  for  instance,  in  a 
bargain  for  the  sale  of  it, — and  the  rule  has  been  held  to 
apply  where  her  husband  acted  as  her  agent  in  making  the 
sale,  and  was  guilty  of  fraud.  In  such  a  case,  it  has  been 
held  that  the  wife  will  be  answerable  in  an  action  for 
damages  for  the  fraud,  on  the  well  known  principle  ^  that  a 

'  N.  Y.  Laws  of  i860,  chap.  90. 

'  Bodine  v.  Killeen,  53  N.  Y.  93.  There  are  many  cases  where  a  married 
woman  is  deemed  to  have  the  power  of  contracting  as  if  sole.  See  article  by 
the  present  writer  in  16  West  Jur.  161.  Also  Roland  v,  Logan,  18  Ala.  307; 
Starrett  ».  Wynn,  17  Serg.  &  R.  130;  Osbom  r.  Nelson,  59  Barb.  375; 
Cobine  v,  St  John,  12  How.  Pr.  333.  Ex  parte  Franks,  7  Bing.  762;  Ander- 
son tr,  Jacobson;  66  111.  522. 

'  As  to  this  principle,  see  Bennett  v.  Judson,  21  N.  Y.  238;  Elwell  v, 
Chambcrlin,  31  N.  Y.  611 ;  Smith  v,  Tracy,  36  N.  Y.  79. 
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principal  will  not  be  permitted  to  retain  the  benefits  which 
have  accrued  to  him  from  the  fraud  of  his  agent' 

XXIII.  Mechanics'  Liens  on  Wife's  Realty.  —  In  Illinois,  a 
married  woman  may  deal  with  reference  to  her  separate  es- 
tate as  if  sole.  Hence,  if  she  stand  by  and  allow  a  mechanic 
to  make  valuable  improvements  upon  it,  under  a  contract 
with  her  husband,  upon  the  faith  that  it  is  her  husband's 
property,  without  disclosing  her  title,  she  will  be  estopped 
by  her  conduct  to  set  up  her  title  against  him,  when  he  pro- 
ceeds to  enforce  against  the  property  the  lien  given  him  by 
statute."  But  in  acts  unmixed  with  any  element  of  fraud  on 
the  part  of  the  wife,  where  the  mechanic  knows  that  the 
lands  are  those  of  the  wife,  and  where  he  is  hence  conclu- 
sively presumed  to  know  that  he  must  have  a  contract  with 
her,  or  he  can  have  no  lien,  such  a  contract  will  not  arise  by 
implication  from  mere  acquiescence  on  her  part  in  the  mak- 
ing of  the  improvements ;  3  for  obviously,  where  the  wife  can 
make  no  contract,  and  give  no  consent,  she  cannot  be 
effected  by  mere  acquiescence ;  ^  and  it  is  said  to  be  always 
a  good  defence  that  she  did  not  consent  to  the  improvement.' 

Nor  does  this  rule  have  any  application  to  cases  where  the 
wife  is  not  seized  of  the  property  as  of  the  separate  estate, 
but  where  she  is  merely  seized  in  fee  at  common  law.  Here, 
as  the  mechanic's  lien  is  only  given  in  case  of  a  contract 
with  the  owner  of  the  property,  and  as  the  owner  has  no 

'  Graves  v.  Spier,  58  Barb.  349,  386.  The  point  was  not  much  considered. 
'  Schwartz  v,  Saunders/  46  III.  18 ;  Anderson  v.  Armistead,  69  111.  452. 
That  a  wife  may  charge  her  separate  estate  with  a  mechanic's  lien  for  improve- 
ments, see  Hauptman  v,  Catlin,  20  N.  Y.  247 ;  Yale  r.  Dederer,  18  N.  Y. 
265;  Colvin  V,  Currier,  22  Barb.  372;  Collins  v.  Megraw,  47  Mo.  495; 
Tucker  v,  Gest,  46  Mo.  339.  That  she  may  charge  the  rents,  issues  and 
profits  of  it,  see  Machir  v.  Burroughs,  14  Ohio  St  519.  That  she  may  not  in 
some  jurisdictions  so  charge  it  unless  empowered  to  do  so  by  the  instrument 
creating  it,  see  Selph  v,  Howland,  23  Miss.  264,  As  an  enabling  statute  of  a 
.  conveyance  to  a  trustee.     Gray  v.  Pope,  35  Miss.  116. 

3  Hughes  V.  Peters,  i  Coldw.  67;  Bliss  v.  Patten,  5  R.  I.  376,  380;  John- 
son V.  Parker,  27  N.  J.  L.  J.  239.  • 

4  Marable  v,  Jordan,  ^  Humph.  417;  Coming  v.  Fowler,  24  Iowa,  584. 

5  Barto's  Appeal,  55  Pa.  St.  386. 
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power  to  make  the  contract,  no  lien  can  be  predicated  upon 
any  contract  made  by  her,  unless  it  can  be  shown  that  she 
acted,  in  making  the  contract,  as  the  agent  of  her  husband.' 

Rule  III.  A  Married   Woman  may  be  Estopped  by  the 
Contracts  and  Conduct  of  her  Husband  Acting  as  Agent. 

XXIV.  General  Principle. --^TYix^  proposition  is  merely  a 
branch  of  the  one  which  has  preceded.  We  have  seen  that 
where  a  married'  woman  is  able  to  contract,  she  is  liable  to 
suffer  an  estoppel.  But  it  is  only  in  cases  where  she  can  con- 
tract herself  that  she  can  appoint  an  agent,  for  what  the  law 
disables  her  from  doing  by  herself,  it  does  not  allow  her  to 
do  by  another.  The  general  rule  is,  that  a  married  woman 
cannot  appoint  an  agent  or  attorney.  In  cases  where  this 
general  rule  applies,  she  cannot,  on  principle,  be  estopped 
by  the  acts  of  one  who  attempts  or  professes  to  act  for  her. 
But  in  those  cases  where  she  may  act  for  herself,  she  may 
appoint  an  agent  to  act  for  her ;  and  she  will  be  estopped 
by  his  acts  in  like  manner  as  a  person  sui  juris  will  be 
estopped  by  the  acts  of  his  agent  or  attorney.  And  if  the 
act  be  unauthorized,  her  acquiescence  and  receipt  of  the 
benefit  after  knowledge  will  conclude  her ;  though  stronger 
evidence  might  be  required  to  establish  a  ratification  in  her 
case  than  would  be  required  in  case  of  a  man  or  of  a  feme 
sole, 

>XX  V.  Where  her  Husband  Acts  as  her  Agent  Touching  her 
^/ate.  —  Starting,  then,  with  the  principle  that  where  a  wife 
^y  contract,  she  may  appoint  an  agent  to  contract  for  her, 
^4^  find  that  in  those  jurisdictions  which  hold,  that,  as  to  her 
5epa.rate  estate,  a  wife  may  contract  as  a  feme  sole,  and 
where,  as  in  New  York,  she  has  a  limited  power  to  contract 
toiioliing  her  separate  estate,  her  husband  may,  as  her  agent, 

^^ers  V.  Phillips,  8  Ark.  366 ;  Sibley  v,  Casey,  6  Mo.  164 ;  Kirby  v, 

^*^^«     13  Mete  149;  Fetter  v.  Wilson,  12  B.  Mon.  91;  Robinson  v.  Huff- 

'''*^'*»     »S  B.  Mon.  80;  Fitch  v.  Baker,  23  Conn.  563.     Otherwise  where  the 

^^^<^ct  was  made  by  a  woman  before  her  marriage.     Caldwell  v.  Asbury,  29 
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make  for  her  any  contract  which,  within  the  scope  of  that 
power,  she  might  make  for  herself/  Nay,  if  she  engage  in 
trade,  and  holds  her  husband  out  to  a  creditor  as  her  agent 
for  the  conducting  of  such  trade,  and  afterwards  transfers 
her  business  to  him,  and  he  removes  it  to  another  place  and 
there  carries  it  on,  without  notifying  such  creditor  of  the 
change,  and,  believing  that  the  business  is  still  conducted  as 
before,  he  continues  to  give  credit  to  the  husband  supposing 
he  is  giving  it  to  the  wife,  the  wife  will  be  estopped  by  her 
conduct  from  disputing  that  he  is  her  agent,  anc^such  debts 
will  be  binding  upon  her  separate  estate.'  Nor  is  it  neces 
sary  that  the  husband,  in  so  contracting,  should  disclose  the 
fact  that  he  is  contracting  for  his  wife.  If  it  is  shown  that 
the  contract  was  made  for  the  benefit  of  her  separate  estate, 
with  her  knowledge  and  by  her  authority,  it  will  bind  such 
estate,  although  the  contract  may  have  been  made  by  the 
husband  in  his  own  name,  —  upon  the  elementary  principle 
that  where  an  agent  contracts  in  his  own  name  for  an  un- 
known principal,  such  principal  is  liable  upon  the  contract 

>  Thus,  in  New  York,  it  is  held  that  the  sUtutes  of  1848-^9  (Rev.  SUt  N.  V. 
1882,  sects.  2336,  2338,  Bank's  Ed.)  and  1860-62,  did  not  operate  to  remove  the 
general  disability  of  married  women  to  bind  themselves  by  their  contracts,  even 
as  to  their  separate  estates.  Yale  v,  Dederer,  18  N.  Y.  265.  But  a  wife  may 
bind  her  separate  estate  (i)  for  debts  created  in  and  about  the  carrying  on  of  a 
trade  or  business  of  herself.  Barton  v.  Beer,  35  Barb.  78 ;  Frecking  v.  Hol- 
land, 53  N.  Y.  422;  Foster  v.  Persch,  68  N.  Y.  400;  Bodine  v,  Killeen,  53 
N.  Y.  93 ;  (2)  when  the  contract  relates  to',  or  is  for  the  benefit  of  her  separate 
estate.  Owen  v.  Cawley,  36  N.  Y.  600 ;  Ballin  v.  Dillaye,  37  N.  Y.  35 ;  (3) 
when  the  intention  to  charge  the  separate  estate  is  expressed  in  the  instru- 
ment or  contract  by  which  the  liability  is  created.  Yale  v.  Dederer,  18 
N.  Y.  265 ;  X.  c,f  22  N.  Y.  450 ;  Maxon  v,  Scott,  55  N.  Y.  247.  In  these 
cases,  her  husband  acting  as  her  agent,  may  make  contracts  for  her.  Owen 
V.  Cawley,  36  N.  Y.  600;  Bodine  v,  Killeen,  53  N.  Y.  93;  Fowler  v.  Sea- 
man, 40  N.  Y.  592;  Fairbanks  v,  Mothersell,  41  How.  Pr.  274;  Garretson 
V.  Seaman,  54  N.  Y.  652;  Foster  v.  Persch,  68  N.  Y.  400.  But  in  cases 
which  fall  outside  of  this  limited  power  to  contract,  although  the  wife  may 
authorize  her  husband  in  writing  to  contract  for  her  and  in  her  name,  yet  his 
contract  so  made  will  not  bind  her  separate  estate,  because  they  would  not 
bind  such  estate  if  she  had  made  the  engagements  in  proper  person.  They 
would  remain  moral  obligations  only.  Manhattan,  etc.,  Co.  v,  Thompson,  58 
N.  Y.  80. 

"  Bodine  v,  Killeen,  53  N.  Y.  93. 
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to  the  same  extent  as  though  the  contract  were  made  in  the 
name  of  the  latter.'  Accordingly,  it  has  been  held  in  that  State 
that  if  the  wife  knows  that  work  contracted  for  by  her  hus- 
band is  being  done  upon  her  separate  property,  and  makes 
ao  objection  to  it,  the  law  will  imply  a  promise  on  her  part 
""to  pay  for  it'  But  it  was  held  in  a  subsequent  case, 
that  the  mere  fact  that  a  wife  knows  that  the  work  is  in 
progress  upon  her  separate  estate  and  does  not  object,  is 
not,  of  itself,  sufficient  to  establish  an  agency  in  her  hus- 
band to  mak^a  contract  for  the  doing  of  the  work  in  her 
behalf,  or  that  the  work  was  done  by  her  employment.^  So, 
where  the  question  was  whether  a  note  given  by  a  wife  was 
for  the  benefit  of  her  separate  estate,  it  appeared  that  the  wife 
owned  a  farm  which  was  carried  on  by  her  husband,  who 
owned  nothing ;  that  whatever  he  purchased  went  into  the 
mass  of  the  wife's  property,  so  that  he  was  proof  against  exe- 
cution ;  that  the  wife  made  the  note  in  question,  received  the 
proceeds  of  it,  and  handed  them  over  to  her  husband.  These 
things  being  so,  the  fact  that  the  husband,  instead  of  apply- 
ing the  money  to  the  uses  of  the  farm,  squandered  it,  did 
not  make  the  wife  any  the  less  liable.  The  money  having  been 
raised  ostensibly  for  the  benefit  of  her  separate  estate,  in  the 
hands  of  her  husband  as  her  agent,  his  subsequent  misuse 
of  it  was  something  with  which  the  payee  of  the  note  had 
nothing  to  do.  "  The  very  money  borrowed  became  a  part 
of  her  separate  estate  by  the  act  of  borrowing,  and  the 
promise  to  repay  it  related  to  her  separate  estate.  Her  hus- 
band was  not  liable,  and  it  would  be  utterly  unrighteous 
if  she  should  be  permitted  to  cheat  the  plaintiff  out  of  this 
money."  * 

'  Fowler  v.  Seaman,  40  N.  Y.  592.  Compare  Ainsley  v.  Mead,  3  Lans. 
116. 

'  Fairbanks  v.  Mothersell,  41  How.  Pr.  274. 

3  Jones  V,  Walker,  63  N.  Y.  612  (distinguishing  Haaptman  v.  Catlin,  20 
N.  Y.  247).  In  like  manner,  the  giving  of  a  note  by  the  wife  in  her  own 
name,  has  been  held  not  conclusive  that  she  did  not  act  in  the  matter  as  the 
agent  of  her  husband.    Gates  v.  Brower,  9  N.  Y.  205. 

^  Smith  V.  Kennedy,  13  Hon,  9,  10  (opinion  by  Lamed,  P.  J.). 


308  ESTOPPELS   AGAINST   MARRIED   WOMEN. 

XXVI.  Continued, — Where  the  husband  thus  acts  as  his 
wife's  agent,  he  may,  by  contract  authorized  by  her,  charge 
her  estate  with  a  mechanic's  lien,'  or  with  the  cost  of  ma- 
terials used  in  repairing  it.*  She  also  becomes  answerable  for 
frauds  committed  by  him  in  dealings  which  are  within  the 
scope  of  his  agency,  the  same  as  a  person  sui  juris  is  so  an- 
swerable.3  Nor  is  it  necessary,  in  order  to  charge  her  for 
the  acts  of  an  agent,  any  more  than  in  any  ordinary  case  of 
agency,  to  show  that  the  agent  had  authority  thus  to  act  for 
her  before  the  act  was  done  j  for  she  may  adopt  the  act  by 
ratification.^  So,  in  Michigan,  where  a  husband  sold  his 
wife's  horse  without  her  authority,  and  she,  being  in- 
formed of  the  fact  before  payment,  and  having  opportunity 
to  inform  the  purchaser  of  her  rights,  neglected  to  do  so,  it 
was  held  that  she  was  estopped  to  set  up  title  to  the  horse 
against  a  mortgagee  of  the  purchaser.'  So,  it  has  been  held 
in  Texas  that  if  a  husband,  pretending  to  be  the  owner  of 
chattels  which  belong  to  his  wife,  proposes  to  sell  them  to 
the  defendant,  and  the  wife^  knowing  this,  falsely  and  fraud- 
ulently conceals  her  title  and  disclaims  the  right  to  them,  and 
that  the  chattels  are  purchased  on  the  faith  that  they  belong 
to  the  husband,  the  wife  will  be  estopped  from  afterwards 
maintaining  an  action  to  recover  them.^  So,  if  a  married 
woman  is  present  at  an  unauthorized  sale  of  her  personal 
property  by  one  professing  to  act  as  her  trustee  (such  per- 
son not  being  her  husband),  and  fails  to  object  to  the  sale, 
her  silence  will  estop  her  from  afterwards  questioning  the 
validity  of  the  sale,  in  like  manner  as  though  she  had  been 
a  feme  soleJ  On  the  other  hand,  it  has  been  held  that  the 
mere  fact  that  a  married  woman  may  know  of  an  unauthor- 
ized sale  of  her  chattels  and  not  object,  will  not,  of  itself, 

'  Burdic  v.  Moon,  24  Iowa,  418;  Kidd  v.  Wilson,  23  Iowa,  464. 
'  Treman  v,  Allen,  15  Hun.  4. 

3  Baum  V,  Mullen,  47  N.  Y.  577. 

4  Lichtenberger  v,  Graham,  50  Ind.  288. 
s  Dann  v.  Cudney,  13  Mich.  239. 

^  O'Brien  v,  Hilburn,  9  Texas  299. 
^  Drake  v.  Glover,  30  Ala.  382. 
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amount  to  an  estoppel.  To  constitute  an  estoppel  by  mere 
silence  the  party  upon  whom  it  is  sought  to  visit  the 
estoppel  must  be  present.' 

XXVII.  Whether  estopped  by  Passive  Acquiescence  in  Hus- 
band's Acts  touching  her  Personalty.  —  There  is  a  conflict  of 
opinion  upon  the  question  whether  a  wife  will  be  estopped, 
by  mere  passive  acquiescence  in  the  conduct  of  her  husband 
touching  her  personalty  from  asserting  her  title  thereto,  as 
against  those  who  have  given  her  husband  credit  on  the 
faith  of  his  being  the  owner  of  it.  Some  courts  hold  that 
the  conduct  of  a  wife  in  remaining  passive  and  silent  in  re- 
gard to  her  rights  generally  is  of  a  different  quality  from 
remaining  passive  and  silent  in  the  face  of  a  transaction,  and 
in  the  presence  of  a  person  who  is  about  to  act  to  his  injury 
on  the  faith  of  representations  of  the  husband.  They  pro- 
ceed upon  the  idea  that,  where  the  husband  fraudulently 
holds  himself  out  to  the  community  as  the  owner  of  his 
wife's  property,  the  wife  ought  not  to  be  deprived  of  her 
rights  by  failing  to  advertise  him  to  the  community  as  a 
rogue — a  thing  which  would  be  inconsistent  with  the  duties 
and  confidences  of  the  marital  relation.' 

But  even  if  the  relation  of  husband  and  wife  is  left  out  of 
view,  the  application  of  the  principle  may  well  be  doubted. 
The  fact  that  A.  extends  credit  to  B.  upon  the  faith  that  B.  is 
the  real  owner  of  certain  property  of  which  he  is  the  appar- 
ent owner,  does  not  give  A.  a  lien  on  this  property.  If  it 
were  otherwise,  the  debtor  would  have  no  right  to  prefer  his 
creditors,  which  all  courts  concede ;  nor  could  he  convey  the 
property  to  one  of  his  creditors  in  payment  of  a  debt  of  the 
full  value  of  the  property,  which  he  may,  as  the  law  stands, 
unquestionably  do ;  for  any  other  creditor  could  prevent  this 
by  saying,  "  I  gave  credit  on  the  faith  of  the  debtor  being 
the  owner  of  this  property ;  therefore  it  must  be  held  for  the 
satisfaction  of  my  debt.''     But  if,  instead  of  owing  A.  money, 

« Ibid. 

'  Bank  of  United  States  v.  Lee,  13  Pet.  107,  118;  Mumy  v.  Fox,  11  Mo. 

555.  565. 

VOL.  VnL  NO.  4  21 
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B.  holds  title  to  land  which  he  ought  to  convey  to  A.,  what  is 
it  but  a  debt,  and  what  difference  is  there  in  the  principle 
which  should  govern  ?  When  therefore,  it  is  conceded,  as  it 
generally  is  at  the  present  day,  that  husband  and  wife  may 
contract  with  each  other — that  the  husband  may  become 
indebted  to  the  wife  or  the  wife  to  the  husband'  —  and  that, 
if  the  husband  is  indebted  to  his  wife,  he  may  prefer  her  as 
a  creditor,  just  as  he  might  if  she  were  a  stranger  to  him,' 
the  conclusion  that  a  wife  may,  if  she  do  no  act  tantamount 
to  actual  fraud,  by  simply  suffering  her  husband  to  hold  title 
to  her  property,  lose  her  right  to  have  it  conveyed  to  her  as 
against  his  creditors,  seems  to  have  no  proper  foundation  for 
its  support.  The  wife,  it  seems,  must  do  some  affirmative 
act  of  a  tendency  to  deceive  her  husband's  creditors,  and 
lead  them  to  suppose  that  she  has  no  equity  in  the  particu- 
lar property.  If,  under  such  circumstances,  the  legal  title 
becomes  vested  in  her  before  her  husband's  creditor  gets  a 
lien  upon  it  by  virtue  of  his  judgment,  she  will  hold  the  title 
as  against  him. 

This  doctrine  is  distinctly  brought  out  by  a  recent  case  in 
Illinois.  Upon  partition  of  property  of  which  a  wife  was  a 
tenant  in  common  with  her  co-heir,  a  deed  was  made  by  her 
co-tenant  to  her  husband  and  herself,  instead  of  to  herself 
alone.  The  husband  becoming  insolvent,  conveyed  it, 
jointly  with  his  wife,  to  a  third  person,  and  he  conveyed  it 
back  to  the  wife.  On  a  bill  in  equity  by  the  husband's  as- 
signee in  bankruptcy  to  set  aside  this  conveyance,  it  was 
held  that  it  ought  to  stand.3 

XXVIII.  Estopped^  as  against  his  Creditors^  to  Claim  Title 
to  Land  where  her  Title  has  not  been  of  Record.  —  If  a  married 
woman  owns  real  property,  but  her  title  is  not  of  record, 
and  her  husband  enters  into  a  contract  for  the  sale  of  it,  of 
which  she  is  informed  at  the  time,  and  to  which  she  makes 
no  objection,  she  will  be  estopped  from  setting  up^  her  title 
to  the  land  to  defeat  a  suit  brought  against  her  husband  for 

«  Pott,  sect  XXXn.  »  Post,  sect  XXXIII. 

3  Seeders  v,  Allen,  98  111.  471. 


ESTOPPELS   AGAINST  MARRIED   WOMEN.  3II 

specific  performance  of  his  contract,  and  so  would  her 
grantee.^  Where  a  husband  held  for  about  three  years  the 
legal  title  to  land  which  (it  was  claimed)  had  been  pur- 
chased with  the  wife's  money,  and,  during  this  time  the  wife 
took  no  steps  to  assert  her  title,  or  to  publish  it  to  the  world, 
and  the  husband,  in  the  meantime,  was  accepted  as  a  surety 
in  replevin  bail,  for  a  party  who  afterwards  became  insolvent, 
and  the  land  was  sold  under  an  execution  against  him  as 
such  surety,  it  was  held  that  the  purchaser  took  a  good  title 
as  against  the  wife.  She  was  estopped  by  her  conduct  from 
setting  up  her  equitable  title  to  the  land  as  against  his  legal 
title.  It  was,  at  least,  a  case  where  the  equities  being  equal 
the  legal  title  will  prevail." 

So  where  a  husband  has  taken  title  to  property  in  his  own 
name,  with  the  wife's  knowledge,  and  she  has  permitted  him 
for  years  to  represent  the  property  as  his,  and,  upon  such 
apparent  ownership,  to  obtain  business  credit  and  standing, 
equity  will  not  protect  the  property  from  the  husband's 
creditors,  even  if  the  design  to  create  a  trust  in  favor  of  the 
wife  were  clearly  established  by  the  evidence.^  But  where, 
in  such  a  case  the  evidence  made  it  clear  that  the  land  thus 
held  in  the  name  of  the  husband  was  purchased  with  the 
wife's  separate  estate,  and  that  the  land,  though  long  held  in 
this  way,  had  been  re-conveyed  to  the  wife,  and  the  deed 
recorded  before  the  giving  of  the  credit,  so  that  it  was  not 
probable  that  the  credit  was  given  on  the  faith  of  the  hus- 
band's ownership  of  the  land,  it  was  held  that  the  wife  was 
entitled  to  keep  the  land  as  against  the  husband's  creditors.^ 
So  in  Illinois,  it  is  held  that  if  the  wife  allows  her  husband 
to  use  her  capital  as  his  own,  to  invest  and  re-invest  the 
same  in  his  own  name,  and  thereby  obtain  credit  on  the  faith 
of  hb  being  the  owner  of  the  same,  she  will  not  be  allowed 
to  interpose  her  claim  to  the  property,  so  acquired,  to  the  in- 

'  Smith  v.  Armstrong,  24  Wis.  446. 
*  Catherwood  v.  Watson,  65  Ind.  576. 

3  Beison  v,  Eveland,  26  N.  J.  Eq.  468;  City  National  Bank  v,  Hamilton, 
34N.  J.  L.  158. 

^  City  Bank  v.  Hamilton,  tupra. 
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jury  of  her  husband's  creditors.*  In  that  State,  it  is  laid 
down  that  the  husband  may  act  as  agent  for  his  wife  for  a 
particular  transaction,  or  generally,  for  the  control  of  her 
property,  or  the  investment  of  her  funds.  He  may  lease 
her  property  and  collect  her  rents,  or  invest  her  money,  or 
change  the  character  of  her  investments,  if  authorized  by 
her;  and  he  may  do  this  without  subjecting  her  property  to 
his  debts.  But  she  cannot  make  him  her  agent  for  the  pur- 
pose of  engaging  in  a  trade,  to  be  managed  by  him  and  to 
which  all  his  time  and  energy  are  devoted,  without  subjecting 
the  property  embarked  in  such  trade,  and  its  profits,  to  the 
payment  of  his  debts." 

So,  in  a  case  in  the  United  States  Circuit  Court  for  In- 
diana, it  is  held  that  a  wife  cannot  allow  her  husband  to  use 
and  appropriate  her  property  as  his  own  for  a  period  of 
years,  and  incorporate  a  part  of  his  own  means  into  it,  and 
afterwards  make  a  valid  claim  to  it  as  against  his  creditors.^ 

XXIX.  Resulting  Trusts  in  Favor  of  Wife  in  Land  Osten- 
sibly Owned  by  Husband,  —  It  is  true  that  where  the  hus- 
band uses  the  money  of  his  wife  in  paying  for  land,  the  title 
of  which  he  takes  in  his  own  name,  a  trust  will  arise  in  favor 
of  the  wife,  which  a  court  of  equity  will  protect  against  the 
husband's  creditors.^  It  is  also  true  that  a  court  of  equity 
will  not  establish  a  resulting  trust  in  any  case  except  upon 
clear  and  satisfactory  evidence.^  The  rule  which  exacts  such 
evidence  is  of  additional  force  where  it  is  sought  to  estab- 
lish such  a  trust  to  the  prejudice  of  the  husband's  credi- 
tors. "  Claims  of  this  kind/'  it  has  been  well  said,  "  should 
always  be  regarded  with  a  watchful  suspicion,  and  when  at- 
tempted to  be  asserted  against  creditors  upon  the  evidence 
of  the  parties  themselves,  uncorroborated  by  other   proof, 

>  Hockett  V.  Bailey,  86  111.  74. 

'  Wortman  v.  Price,  47  111.  22 ;  Wilson  v,  Loomis,  55  111.  352 ;  Patton  v. 
Gates,  67  111.  164. 

3  Moyer  v.  Adams,  2  Fed.  Rep.  182. 

4  Lathrop  v.  Gilbert,  2  Stockt.  (N.  J.)  344 ;  Keller  v.  Keller,  45  Md- 
269*  274. 

5  Childs  V.  Wesleyan  Cemetery  Assn.,  4  Mo.  App.  74. 
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they  should  be  rejected  at  once,  unless  their  statements  are 
so  fully  clear  and  convincing  as  to  make  the  fairness  and  jus- 
tice of  the  claim  manifest.  Any  other  course  will  encour- 
age fraud,  and  multiply  the  hazards  of  most  business 
ventures." ' 

Bui  this  rule,  is  not  to  be  so  applied  as  to  take  the  prop- 
erty of  the  wife  from  her  and  give  it  to  her  husband's  credi- 
tors, on  account  of  the  mere  wrong  of  the  husband  in  holding 
her  property  in  his  name,  if  she  has  not  actively  or  passively 
participated  in  the  wrong.  If  the  wife  and  the  husband's 
creditor  are  both  innocent,  —  if  the  husband  has  done  this 
without  the  knowledge  of  the  wife,  and  under  such  circum- 
stances as  do  not  impute  laches  to  her,  and  if  the  creditor, 
not  suspecting  the  wrong  which  the  husband  has  done,  ex- 
tends credit  to  him  on  the  faith  of  his  being  the  owner  of 
this  property,  —  in  other  words,  if  the  creditor  and  wife  are 
equally  innocent,  —  then,  upon  the  clearest  principles  of 
justice,  the  property  of  the  innocent  wife  ought  not  be  taken 
away  from  her  and  given  to  the  innocent  creditor  of  the 
husband,  who  has  committed  the  fraud.'  If,  moreover,  be- 
fore the  creditor,  by  prosecuting  his  claim  to  judgments 
secures  a  lien  on  the  property,  the  husband  conveys  it  back 
to  the  wife,  then  her  right  will  be  held  superior  to  his,  on 
the  principle  that  where  the  equities  are  equal,  the  legal  title 
will  prevail.  The  husband  being  under  a  continuing  duty 
to  give  back  to  the  wife  that  which  is  her  own,  the  mere  fact 
that  he  waits  until  he  becomes  embarrassed  and  until  his 
creditors  are  about  to  reach  out  and  take  it,  does  not  neces- 
sarily take  the  case  out  of  the  rule ;  3  though  in  cases  where 
the  evidence  makes  it  doubtful  whether  the  property  really 
belonged  in  equity  to  the  wife,  or  whether  the  wife  had  not 
voluntarily  permitted  the  husband  to  hold  it  out  to  the  world 

'  Besson  v.  EreUnd,  26  N.  J.  £q.  468,  472. 

*  Summers  v.  Hoover,  42  Ind.  153;  Parton  v,  Yates,  41  Ind.  456;  Mc- 
Laarie  v.  Partlow,  53  III.  340;  Seeders  v,  Allen,  98  III.  471;  Bancroft  v» 
Cnrti^  108  Mass.  47  ;  Payne  v.  Twyman,  68  Mo.  339 ;  Bank  v,  Hamilton,  34 
N.  J.  Eq.  158;  The  Syracuse  Plow  Co.  v.  Wing,  85  N.  Y.  421. 

3  Summers  v.  Hoover,  supra;  Payne  v,  Twyman,  supra. 
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pitnst  such  a  rule  to  say  that  the  particular  cred- 
le  credit  on  the  faith  of  the  debtor  being  the 
e  property  which  he  has  thus  conveyed  to  his 
ise  every  creditor  can  say  that  he  extended  the 
le  faith  of  the  debtor  being  the  owner  of  his 
erty,  and  this  would  make  each  debt  a  lien  upon 
}  property,  and  entirely  destroy  the  rule  which 
>tor  to  prefer  his  creditors.' 

Estopped  by  Acts  of  Husband  relating  to  Person- 
Her  Separate  Estate.  —  As  a  husband  possesses, 

a  right  to  his  wife's  chattels,  he  may,  by  his 
li  reference  to  them,  estop  both  himself  and  his 
serting  title  to  them.  Accordingly,  where  a  hus- 
resent  at  the  sale  of  a  chattel,  in  which  his  wife 
est  as  distributee  of  an  estate,  and  induced  one  to 
/  declaring  the  title  under  which  the  property 
be  good,  it  was  held  that  he  estopped  both  him- 

wife,  she  surviving  him,  from  afterwards  disput- 

of  the  purchaser.' 

Otherwise  as  to  his  Acts  relating  to  Realty  not  of 
e  Estate.  —  As  the  wife  can  make  no  contract 
ce  to  property  not  of  her  separate  estate,  she  can 
int  with  respect  to  such  property ;  for  what  she 
y  herself,  she  cannot  do  by  another.^  Her  hus- 
t  act  as  her  agent  with  reference  to  such 
ut,  as  the  right  to  the  possession  and  disposition 
perty  during  the  coverture  is  in  him,  when  he 
ference  to  it,  he  acts  in  his  own  right,  and  not 
hough  he  is  said,  in  technical  language,  to  be 
e  land  in  right  of  his  wife.  It  follows  that  no 
lone  with  reference  to  such  property,  will  work 
against  her.* 

'  TomUnsoQ  v.  H>tthew»,  lufra. 
»  MeCw  V.  Woolf,  4a  Ala.  389. 

3  Wilcox  V.  Todd,  64  Mo.  390. 

4  Hall  V.  CalUhui.  66  Mo.  316,  314. 
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Rule  IV.  A  Married  Woman  may  suffer  an  Estoppel  in 
Consequence  of  her  Conduct^  Pais^  in  like  Manner  as  if  She 
were  sole. 

XXXVI.  Responsibility  of  Married  Woman  for  Fraud.  — 
It  is  said  by  eminent  authority  that  neither  infancy  nor  cov- 
erture will  constitute  an  excuse  for  a  party  guilty  of  fraudu- 
lent concealment ;  for  neither  infants  nor  femes  covert  are 
allowed  the  privilege  of  practising  deceptions  upon  innocent 
persons.'  This  rule  does  not  mean  all  that  the  above  words 
imply.  A  sweeping  exception  to  it  has  been  already 
pointed  outy  namely,  that  a  married  woman  is  not  estopped 
by  a  fraud  which  consists  in  a  contract  which  she  has  at- 
tempted or  professed  to  make,  but  which  she  is  disabled 
from  making  by  reason  of  her  coverture ;  *  nor  by  a  represen- 
tation that  she  is  a  feme  sole^  and  hence  capable  of  making 
such  contract.3  But  while,  for  reasons  connected  with  the 
welfare  of  society,  the  law  will  not  allow  her,  by  fraud,  to 
acquire  a  capacity  to  make  contracts,  yet  the  law  recognizes 
the  doctrine  that  she  may,  by  fraud  or  deceit,  disable  her- 
self from  having  relief  against  contracts  made  by  others. 
There  is,  it  is  true,  some  confusion  in  the  cases  on  this  sub- 
ject. Cases  are  found  where  the  distinction  between  fraud 
in  pais  and  fraud  in  contract  has  been  lost  sight  of.  Courts 
of  law  have  punished  married  women  for  contracting  debts 
through  fraud,^  and  courts  of  equity  have  compelled  them 

'  Sugden  on  Vendors,  ch.  16,  p.  262,  9th  ed. ;  i  Story  Eq.  Jur.  sect.  385. 
*  Owens  V,  Snodgrass,  6  Dana,  229.  3  Ante^  sect.  IIL 

^  At  one  time  the  courts  of  common  law  so  far  recognized  the  rule  that  a 
married  woman  might  be  answerable  for  her  frauds  connected  with  her  con- 
tracts that,  where  a  feme  covert  was  imprisoned  for  a  debt  which  she  had 
contracted  as  if  sole,  if  it  appeared  that  she  had  obtained  the  credit  by  impos- 
ing upon  the  plaintiff  as  to  the  fact  of  her  coverture,  they  would  not  discharge 
her  upon  common  bail,  upon  a  summary  application,  but  would  let  her  go  to 
prison,  and  would  require  her  to  plead  her  coverture  in  the  regular  way.  But 
where  the  plaintiff  knew  of  her  coverture  at  the  time  the  debt  was  contracted, 
they  would  discharge  her  upon  common  bail.  Partridge  v.  Clarke,  5  T.  R. 
194;  Waters  v.  Smith,  6  T.  R.  451;  Pearson  v,  Meadon,  2  W.  Black.  903. 
But  it  seems  clear  that  this  is  no  longer  the  law  in  England.  Adelphi  Loan 
Association  v.  Fairhurst,  9  Exch.  422. 
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to  make  good  the  fraudulent  representations  on  which  they 
have  induced  innocent  persons  to  enter  into  contracts  with 
them.* 


'  In  a  case  in  chancery  detennined  in  1722,  and  reported  in  the  Modem 
Reports  (which,  by  the  way,  are  not  regarded  as  very  good  authority,  bat 
which  are  probably  correct  in  this  instance),  the  doctrine  of  equitable  estoppel 
was  asserted  against  a  married  woman  in  its  fullest  extent  A  married  woman, 
who  had  conveyed  lands  which  she  had  received  under  a  marriage  settlement, 
was  endeavoring  to  set  up  her  title  under  the  settlement  (which,  it  seems,  was 
a  good  title),  against  an  innocent  purchaser  from  her  grantee.  This  purchaser 
brought  a  bill  against  her,  and  the  court  compelled  her  to  make  conveyance 
by  levying  a  fine  to  him.  Savage  v,  Foster,  9  Mod.  35.  A  late  case  .in  Illi- 
nois is  much  stronger  A  married  woman,  who  had  been  divorced  from  her 
former  husband,  held  title  to  real  estate  in  the  name  which  she  bore  prior  to 
such  divorce.  By  representing  herself  as  a  widow,  and  concealing  the  fact  of 
her  present  coverture,  she  induced  a  person  to  make  an  advance  of  money 
upon  a  deed  of  trust,  which  she  executed  in  her  former  name,  and  without  the 
joining  of  her  present  husband.  Upon  a  bill  in  equity  filed  by  the  person  who 
had  thus  made  the  advance,  it  was  held  that  she  was  estopped  by  her  fraud 
from  setting  up  her  coverture  to  avoid  the  deed ;  and  that  her  husband  having 
presumably  participated  in  the  fraud,  was  also  estopped.  A  decree  was 
therefore  made,  charging  the  amount  of  the  advances  upon  the  land,  and 
directing  it  to  be  sold  to  pay  the  same.  The  court  said  :  "The  true  doctrine 
is,  that  contracts  and  agreements  of  married  women  in  reference  to  their  real 
estate,  when  not  joined  therein  by  their  husbands,  where  such  agreement  is 
free  from  fraud,  cannot  be  enforced  at  law  or  in  equity.  But  where  married 
women  make  such  contracts  or  agreements  by  fraudulent  means,  and  thus  ob- 
tain inequitable  advantages,  a  court  of  chancery  will  hold  them  estopped  from 
setting  up  and  relying  on  their  coverture  to  retain  the  advantage.  The  court 
will  require  them  to  execute  and  perform  the  contract,  if  executory,  or  pre- 
vent them  from  avoiding  it,  if  executed,  or  will  compel  them  to  place  the 
other  party  in  statu  quo  before  they  will  be  allowed  to  rescind  or  repudiate 
such  agreements  or  contracts.  Whether  the  one  or  the  other  form  of  relief 
will  be  granted  must  depend  upon  the  equities  of  the  case."  Patterson  v. 
Lawrence,  90  111.  174,  179.  Scott,  J.,  dissented,  but  upon  the  facts ;  he  did  not 
dissent  from  the  principles  of  law  declared.  Compare  Oglesby  Coal  Co. 
V,  Pasco,  79  III.  164.  So  in  Michigan,  it  has  been  held  that  a  deed  of  mort- 
gage, in  which  a  wife  joined  with  her  husband  so  as  to  pass  her  right  of  home- 
stead, would  not  be  set  aside  on  a  bill  in  equity  filed  by  the  wife,  merely  apon 
a  showing  that  the  wife  did  not  acknowledge  the  deed  separate  and  apart  from 
her  husband,  but  in  a  room  where  he  was,  and  in  his  presence,  contrary  to  the 
form  of  the  statute,  and  the  decision  was  put  on  the  ground  of  estoppel.  Nor* 
ton  V,  Nichols,  35  Mich.  148.  Compare  Godfrey  v.  Thornton,  46  Wis.  677, 
690,  where  this  case  is  cited  with  approvaL 
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XXXVII.  Estopped  by  Conduct  in  Pais  Touching  the  Con- 
tracts  of  Others.  —  But  where  the  basis  of  the  fraud  is  not  the 
attempted  contract  of  the  married  woman  herself,  —  where  it 
relates  to  contracts  made  by  others,  —  she  may  suffer  an 
estoppel  by  her  conduct,  the  same  as  if  she  were  sole.  This 
species  of  estoppel,  as  is  well  known,  rests  on  the  ground  of 
fraud.  A  person  may  "lie  with  silence,"  as  well  as  with 
speech.  A  fraudulent  representation  may  consist  of  mere 
concealment,  imposing  upon  the  party  guilty  of  it  the  same 
consequences  in  equity,  as  though  it  had  consisted  of  an 
affirmative  statement.  The  meaning  of  the  doctrine  is  that 
a  person  who  has  stood  by  and  heard  certain  representations 
made,  on  the  faith  of  which  another  person  has  acted  to  his 
injury,  will  not  be  permitted  afterwards  to  deny  the  truth  of 
those  representations,  but  will  be  required  in  proper  cases  to 
make  them  good.'  If  he  remain  silent  when  he  ought  to 
speak,  he  will  not  afterwards  be  permitted  to  speak,  because 
he  ought  to  remain  silent.  The  common  illustration  of  this 
rule  is  that  where  A.  has  an  undisclosed  or  unknown  interest 
in  property,  real  or  personal,  and  knowingly  suffers  B.  to 
represent  it  as  his  own,  and  thereby  to  sell  it  to  C,  or  to  ob- 
tain credit  from  C.  on  the  faith  of  being  the  owner  of  it, 
without  disclosing  his  interest  to  C.  In  this  case  A.  will  not 
be  allowed  afterwards  to  set  up  his  interest  to  the  prejudice 
of  C. 

Within  certain  limits,  these  principles  apply  to .  married 
women,  the  same  as  to  persons  who  are  sui  juris.  And  this 
application  of  the  rule  is  not  a  modern  idea ;  it  is  old  law. 
This  is  shown  by  an  early  case  in  the  English  Court  of 
Chancery  (A.  D.  1689),  in  which  it  appeared  that  a  feme  covert^ 
who  was  the  absolute  owner  of  a  term,  was  present  at  a  treaty 
for  her  son's  marriage,  and  heard  her  son  declare  that  the 
term  was  to  come  to  him  at  his  mother's  death.  She  was 
also  a  witness  to  a  deed,  whereby  the  reversion  of  the  term 
was  settled  upon  the  issue  of  this  marriage  after  her  death. 
It  also  appeared  that  her  husband  consented  to  this  treaty 

'  Hamilton  v.  Zimmerman,  5  Sneed,  39,  48. 
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:.  Upon  these  facts,  thus  imperfectly  reported, 
>mpelled  the  feme  covert  to  make  good  this  set- 
i  to  settle  this  reversion  of  the  term  accordingly, 
ath.' 

[I.  As  by  Standing  by  and  Failing  to  Make  Known 
-  It  appears,  then,  to  be  a  settled  rule  that  a 
le  estopped  by  matter  in  pais*  She  may  lose 
property  in  this  way.  As  in  the  case  of  an 
[1  the  case  of  a  married  woman  having  an  undis- 
to  or  interest  in  land  or  other  property,  if  she 
nd  see  it  sold,  and  see  another  expend  money 
tie  belief  that  there  is  no  such  secret  title  or  in- 
vill  be  estopped  from  afterwards  asserting  such 
ng  up  such  interest.*  The  term  "  standing  by," 
;d,  does  not  imply  actual  presence,  but  knowl- 

such  circumstances  as  make  it  the  duty  of  the 
smmunicate  it.*    So,  where  her  land  is  conveyed 

both  an  infant  and  a.  feme  covert,  if  after  coming 
stands  by  and  sees  the  purchase-money  paid  to 
1,  and  does  not  disaffirm,  she  will  be  estopped 
rards  doing  so.^  So,  if  she  solemnly  disclaim 
ng  testimony  in  a  judicial  proceeding,'  or  if  she 
'  permit  her  husband  to  represent  himself  as  the 
r  separate  property,  and  to  contract  for  repairs 

[>.  Chejnej',  a  Vern.  150.     It  bu  been  held  in  muj  cue*,  thtt 

H  who  lUnds  by  Bt  a  hI«  of  properljr  of  her  deceued  biubuid, 

:[t  her  dower  therein,  ii  eslopped  from  afterwards  claimiag  it. 

>7  Mo.  175,  and  cases  cited.     Bat  these  cues  do  not  loach  the 

ere  Ihe  woman  ii  discoTcrt. 

enslcf,  SI  Ind.  344;   Law  v.  Long,  41  Ind.  586. 

1.   Kendall,  4  Ind.  403. 

Arnold,  14  B.  Mon.  63S,  641 ;   Davis  v.  Tingle,  8  B.  Mod.  541 ; 

man,  6  Ind.  189.     But  it  is  said  the  fraudulent  concealment  0' 

f  her  interest  will  ttot  have  this  effecL     Gatlii^  v.  Rodman, 

f.  Hollowajr,  8  Black.  45- 

7.  Stewart,  51  Ind.  68. 

Steele,  1  Head,  605.     See   also   Hamilton  v.  Zimmerman,  5 
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thereon ; '  or  if  at  a  judicial  sale  for  the  benefit  of  the  credi- 
tors of  her  husband's  estate,  the  auctioneer,  upon  her  author- 
ization, announces  that  she  will  not  claim  dower  in  the 
premises  sold ; '  or  if,  knowing  that  her  husband  is  insane, 
she  fraudulently  refrains  from  disclosing  the  fact  to  one  with 
whom  he  is  about  to  make  an  important  contract,  and  after- 
wards attempts,  for  her  own  benefit,  to  avoid  the  contract 
on  this  ground ;  ^  in  these,  and  in  other  like  cases  which  will 
be  found  in  the  books,  courts  of  equity  have  refused  to  allow 
married  women  to  controvert  facts  which  they  have  thus 
held  out  to  innocent  persons  by  their  affirmative  representa- 
tions or  negative  silence,  upon  which  the  latter  have  acted 
in  good  faith  to  their  prejudice.^ 

XXXIX.  Effect  of  the  Presence  and  Constraint  of  Hus- 
band,— A  limitation  upon  the  foregoing  rule,  and  one  which 
greatly  impinges  upon  the  rule  itself,  rests  upon  a  principle 
already  considered.^  It  is,  that  where  a  husband  makes  an 
unauthorized  sale  of  his  wife's  property  in  her  presence,  her 
mere  failure  to  assert  her  rights,  at  that  time,  will  not  operate 
as  an  estoppel  such  as  will  prevent  her  from  subsequently  as- 
serting them.^    The  rule  is  analagous  to  that  which  makes 

*  Swartz  V.  Saunders,  46  IlL  18;  Anderson  v,  Armistead,  69  III.  452. 
Bat  this  proceeds  on  the  idea  that,  as  to  her  separate  estate  she  may  appoint 
an  agent — that  is,  it  proceeds  upon  the  idea  of  an  estoppel  by  contract,  and 
not  by  conduct  merely. 

*  Connolly  v.  Branstler,  3  Bush,  702.  But  this  is  doubtful.  It  is  a  new 
way  by  which  a  married  woman  may  part  with  her  dower. 

3  Rusk  V.  Fenton,  14  Bush,  490. 

4  Thus,  in  Georgia,  where  a  married  woman  having  a  separate  estate,  exe- 
cuted a  mortgage  thereon  to  secure  the  payment  of  the  sum  of  $8,000,  loaned 
to  her,  and  made  an  affidavit  on  the  back  of  the  mortgage,  that  the  money  was 
to  be  used  for  the  payment  of  purchase-money  due  for  the  property,  and  it  ap- 
peared that  the  money  was  loaned  on  the  faith  of  that  sworn  statement,  it  was 
held  that  she  was  estopped  from  controverting  it,  and  hence,  —  the  demand 
being  for  purchase-money  —  that  she  could  not  have  homestead  out  of  the 
land.    Lathrop  v.  Soldiers,  etc.,  Assn.,  45  Ga.  483. 

$  Ante,  sect  XXVII. 

^  Drake  v.  Glover,  30  Ala.  390;  Mcintosh  v.  Smith,  2  La.  An.  756;  Pal- 
mer V,  Cross,  I  Smed.  ft  M.  48,  68.  See  also  Bank  of  United  States  v,  Lee, 
13  Pet  107,  121. 
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usband  liable  solely  for  torts  of  the  wife  committed  in 
esencc.  It  proceeds  upon  a  natural  presumption  that 
h  cases  the  wife  acts  or  fails  to  act,  in  consequence  of 
ercion.  Moreover,  it  is  inconsistent  with  the  view 
the  law  takes  of  the  marital  relation  to  require  the 
a  interpose  against  her  husband  under  such  circum- 
:s.  But,  as  in  case  of  torts  of  the  wife,  committed  in 
esence  of  her  husband,  so  in  the  case  of  a  sale  of  her 
rty  by  him,  this  presumption  that  what  she  does,  in  the 
Lse,  or  suffers  him  to  do  in  the  other,  is  in  consequence 
restraint  over  her,  may  be  repelled  by  evidence  which 
that  she  acted,  or  failed  to  act,  independently  of  such 
int.  If,  therefore,  it  is  made  to  appear  that  the  silence 
;  wife  in  the  latter  case,  is  fraudulent  in  fact  and  not 
sillt  or  marital  restraint,  she  will  be  estopped.' 

.  Governing  Principie  Where  Wife's  Power  of  Alienation 
sited.  —  It  is  considered,  moreover,  that  this  principle 
s  only  in  those  acts  where  the  wife  has  full  power  of 
iition  over  the  property  as  if  sole.  It  may  be  doubted 
er  it  applies  where  her  power  of  disposition  is  re- 
d,  by  the  terms  of  a  deed  of  settlement,  or  by  statute, 
articular  mode.  At  least  such  a  view  formerly  pre- 
,  and  is  still  held  by  courts  of  high  authority.  Thus, 
7,  Lord  Elden  expressed  a  strong  opinion  to  the  effect 
n  case  of  property  settled  upon  trustees  for  the  benefit 
ife,  the  fraud  of  the  wife  would  not  give  her  a  power 
^nation  contrary  to  the  intention  of  the  settler.  He 
ht  that  "  if  it  were  to  be  so  held,  it  would  tend  to  in- 
husbands  to  compel  their  wives  to  join  in  the  fraud, 
:  purpose  of  giving  them  such  an  alienation,  since  the 
nay,  then,  acquire  that  power,  by  virtue  of  her  own 
ilent  act."' 

I.  Not  Estopped  by  Mere  Passive  Atquiescenee  in  Ad- 
Use.-^U  a  married  woman  is  not  estopped  to  assert 

ake  V.  Glover,  lufra. 

:kioD  V,  Hobhouse,  »  Herivile,  483;  see  Rangelcf  v.  Spring,  II  Ue. 
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her  title  to  real  estate,  of  which  she  has  attempted  to  divest 
herself  by  a  solemn  instrument  of  writing,  which  is  void  be- 
cause not  executed  in  the  particular  mode  pointed  out  by 
statute,  she  cannot,  for  much'  stronger  reasons,  lose  her  title 
by  a  mere  passive  acquiescence  in  an  adverse  claim  or  user, 
where  her  conduct  involves  no  element  of  fraud.  Thus,  acts 
in  pais,  which  would  work  a  dedication  to  public  use  of  the 
land  of  a  person  suijuris^  will  not  have  this  effect  in  a  case 
of  lands  held  in  fee  by  a  married  woman.* 

Seymour  D.  Thompson. 

St.  Louis. 

'  McBeth  V.  Trabue,  69  Mo.  642,  657 ;  Todd  v,  Pittsburg,  etc,  R.  Co., 
19  Ohio  St  514,  525;  Drake  v.  Glover,  30  Ala.  382,  390.  Acquiescence  of 
division  fence.     Bradstreet  v,  Pratt,  1 7  Wend.  44. 
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V  IN  RELATION   TO   CROPS— FRUCTUS 
INDUSTRIALES. 

known  that  a  fundamental  distinction  is  taken 
uits,  produced  by  the  annual  labor  of  man  in 
I  reaping,  mowing  and  cultivating,  and  such  as 
he  natural  growth  of  the  soil.  That  corn,  wheat, 
/,  potatoes,  etc.,  being  fructus  industriales,  are 

as  the  representatives  of  the  labor  and  expense 
pen  them,  and  regarded  as  chattels ;  while  grass, 

on  trees,  etc.,  being  fructus  naturaUs,  are,  in 
ion  of  law,  a  part  of  the  soil  of  which  they  arc 

growth. 

inction  was  fully  and  clearly  taken  in  the  noted 
J  case  of  Evans  v.  Roberts.*  The  facts  in  that 
hat  a  verbal  contract  had  been  made  for  the  sale 
1  not  yet  dug,  and  the  objection  was  made  that 
ent  was  void,  on  the  ground  that  it  was  a  contract 

an  interest  in  or  concerning  land,  within  the 

the  Statute  of  Frauds.  The  objection,  however, 
stained,  and  Mr.  Justice  Bayley  distinguished  the 
osby  V.  Wadsworth,"  which  involved  the  sale  of 
rass.  He  said:  "In  that  case  the  contract  was 
wing  grass,  which  is  the  natural  and  permanent 
the  land,  renewed  from  time  to  time  without 
Now,  growing  grass  does  not  come  within  the 

of  goods  and  chattels,  and  cannot  be  seized  as 

a  fieri  facias ;  it  goes  to  the  heir,  and  not  to  the 
but  growing  potatoes  come  within  the  description 
ents,  and  are  deemed  chattels  by  reason  of  their 
sd  by  labor  and  manurance.  They  go  to  the 
f  tenant  in  fee  simple,  although  they  are  fixed  to 
d,>  and  maybe  taken  in  execution  under  a  ^n' 

fc  Creu.  S36.        ■  6  E«M,  6o3.        3  Com.  Dig.  tit  BJent,  G. 


THE  LAW  IN   RELATION  TO  CROPS.  327 

facias  by  which  the  sheriff  is  commanded  to  levy  the  debt 
of  the  goods  and  chattels  of  the  defendant."  This  case 
was  decided  in  1826,  and  established  the  doctrine  that  a 
contract  of  sale  of  fructus  industriales  was  not  a  contract 
of  sale  of  any  interest  in  or  concerning  land,  within  the 
meaning  of  the  fourth  section  of  the  Statute  of  Frauds. 
But  the  distinction,  so  clearly  and  satisfactorily  stated  in 
the  case  we  have  considered,  is  one  that  was  taken  in 
the  earliest  times.  It  was  stated  by  Chief  Justice  Hobart, 
in  the  early  and  oft-quoted  case  of  Grantham  v,  Hawley* 
(13  Jac.  Rol.  31 31),  and  his  language  shows  that  the 
distinction  was  then  well  known  between  the  ^^  natural 
fruits^  —  as  of  grass  or  hay^  which  run  merely  with  the 
land,'*  —  and  the  fructus  industriales,  adding  that  corn  is 
** fructus  industriales ;  so  that  he  that  sows  it  may  seem 
to  have  a  kind  of  property  ipso  facto  in  it  divided  from 
the  land,  and  therefore  the  %xecutor  shall  have  it,  and 
not  the  heirs  J*  The  case  of  Evans  v.-  Roberts  is  therefore 
not  important  as  taking  for  the  first  time  the  distinction 
between /fw^/aj  naturales  znA  fructus  industriales,  but  it  has 
nevertheless  been  considered  as  of  the  greatest  importance, 
as  establishing  the  doctrine  that  a  sale  of  fructus  industriales 
is  not  a  sale  of  an  interest  in  land,  within  the  meaning 
of  the  Statute  of  Frauds.  Upon  the  authority  of  that  case 
that  doctrine  has  been  generally  recognized  and  adopted, 
both  in  England,  in  Ireland,  and  in  this  country.*  While, 
on  the  other  hand,  a  contract  for  the  sale  of  growing  crops, 
fructus  naturales,  is  governed  by  the  fourth  section  of  the 
Statute  of  Frauds,  if  it  provides  for  vesting  an  interest  in 

»  Hob.  132. 

*  Jones  V.  Flint,  10  Ad.  &  E.  753 ;  Dunne  v,  Ferguson,  I  Hayes,  541 ; 
Whipple  V,  Foote,  2  Johns.  422;  Stewart  v.  Doughty,  9  Johns.  112;  Austin 
V,  Sawyer,  9  Cow.  39;  Cutler  v.  Pope,  13  Me.  377;  Bryant  v,  Crosby,  40 
Mc.  9,  21;  Buck  V,  Pickwell,  27  Vt  157;  Ross  v.  Welch,  ii  Gray,  235; 
Kingsley  v,  Holbrook,  45  N.  H.  313,  318;  Howe  v.  Batchelder,  49  N.  H. 
204,  208;  Marshall  v.  Ferguson,  23  Cal.  65;  Pumer  v.  Piercy,  40  Md.  212; 
Davis  V,  McFarlane,  37  Cal.  634;  Bemal  v,  Hovious,  17  Cal.  541;  Graff  v. 
Filch,  58  111.  377;  Bull  v.  Griswold,  19  111.  631 ;  Bellows  v.  Wells,  36  Vt. 
600;  Carson  v.  Browder,  2  Lea,  701. 
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before  a  severance  of  the  crops  from  the  soil.' 
istinction  between  frucius  naturaUs  i.aA  fructus 

it  is  to  be  remarked  that  a  growing  crop  of 
if  grown  from  the  seed,  cannot  be  regarded  as 
strialts,  for  this  reason :  that  it  cannot  be  dis- 
rom  the  natural  product.'  Of  course,  when  the 
5  for  the  sale  of  an  interest  in  lands,  under  that 
he  Statute  of  Frauds  it  is  necessary  that  the 
'  or  some  memorandum  or  note  thereof,  shall  be 
id  signed  by  the  party  to  be  chai^^ed  therewith, 
2r  person  thereunto  by  him  lawfully  authorized." 
r  hand,  if  the  agreement  for  the  sale  of  fritctus 
is  an  agreement  for  the  sale  of  "  goods,  wares, 
ndise,"  within  the  meaning  of  the  seventeenth 
lat  statute,  then  it  is  necessary  that  the  agree- 
i  be  in  writing  if  the  value  is  over  a  speciBed 
less  there  has  been  a  payment  made  or  an 
of  a  part, of  the  goods.' 
:ral  rule  is,  that  while  as  between   vendor    and 

as  against  strangers  and  trespassers,  the  title  to 
operty  passes  without  delivery,  yet  as  against 
purchasers  and  attaching  creditors  an  actual  or 
;  delivery  is  essential  to  the  validity  of  the  sale.< 
the  general  polfcy  of  the  law  will  not  permit 
f  personal  property  to  sell  it,  and  still  continue 
n  of  it,  it  is  necessary  that  the  rule  be  somewhat 
the  case  of  a  sale  of  growing  crops.  To  require 
;rof  growing  crops  to  take  manual  possession  of 

the  time  to  harvest  comes,  would  be  to  practi- 

:  Phillips,  9  Hee.  &  W.  502 ;  CrQsb;  v.  Wadiworth,  6   East, 
V.  Roo»,  3  Mee.  &  W.  248. 
Eiir,  64  Po.  St.  134.    And  MC  I  Will,  on  Ex'rs,  783. 
«le>,  lect.  114. 

.  Fuller,  17  Me.  1621  Viaing;  v.  Gilbieth,  39  Me.  496;  FaiT- 
0.  V.  Nye,  60  Me.  372;  Pickard  v.  West,  4  Gr«j,  307;  Mt. 
,  V.  Bnffii^ton,  103  M>».  63;  Thorndilce  v.  Balh,  114  Mau. 
.inderman,  64  P'-  St.  499 ;  TicknoT  v.  McQelluid.  84  IlL  471, 
V,  Gruiger,  7S  111.  130;  Lewis  v.  Swift,  54  III.  436;  Morgui 
■exas,  363. 
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cally  deny  the  right  of  the  owner  to  sell  such  crops  until 
harvest  time.  The  latest  case  we  have  been  able  to  find  in 
which  this  question  has  been  considered  is  the  case  of  Tick- 
nor  V.  McClelland,*  decided  in  the  Supreme  Court  of  Illinois. 
In  that  case  there  had  been  a  sale  of  standing  corn,  which 
was  afterwards  levied  on  as  the  property  of  the  vendor  and 
sold  at  execution  sale.  But  the  court  held  that  in  case  of 
the  sale  of  standing  crops,  the  possession  is  in  the  vendee 
until  it  is  time  to  harvest  them,  and  that  until  then  he  is  not 
required  to  take  manual  possession  of  them.  Such  is  un- 
doubtedly the  proper  view  to  take  of  this  question,  so  far  as 
the  validity  of  the. sale  is  concerned.  Strictly  speaking, 
however,  we  doubt  the  correctness  of  saying  that  the  pos- 
session is  in  the  vendee.  "  We  know  of  no  rule  or  principle 
of  law  by  which  the  possession  of  a  crop  growing  upon  land 
can  be  separated  from  the  land,  so  as  to  place  the  possession 
of  the  land  in  one,  and  the  crop  in  another.  The  crop  while 
growing  is  attached  to  and  composes  part  of  the  land,  and 
must  necessarily  be  in  the  possession  of  whomsoever  the 
land  is  possessed."  *  Instead  of  declaring  that  the  posses- 
sion is  in  the  vendee,  it  would  be  better  to  say  that  the  pos- 
session is  in  the  vendor  in  trust  for  the  vendee,  and  that  the 
rule  that  there  must  be  a  change  of  possession  does  not  ex- 
tend to  property  which  is  not  susceptible  of  delivery  as  a 
growing  crop.3  In  a  case  in  Maine,  it  was  held  that  a  pur- 
chase of  growing  crops,  though  paid  for,  would  pass  no 
title  against  the  creditors  of  the  vendee  until  possession  or 
delivery  was  had,  and  that  unless  such  possession  and  de- 
livery was  had  prior  to  the  death  of  the  vendor,  and  to  the 
issuing  of  a  commission  of  insolvency  upon  his  estate,  the  title 
would  be  in  the  administrator  in  trust  for  creditors.^  The 
purchaser  of  a  growing  crop,  whether  at  private  or  at  execu- 
tion sale,  has  of  course  a  right  to  enter  upon  the  premises  to 

•     »  84  lU.  471. 

*  Foster  v.  Fletcher,  7  T.  B.  Mod.  534;  s,  c,  18  Am.  Dec  208. 

3  See  Robbins  v.  Oldham,  i  Duv.  28 ;  Cummings  v.  Griggs,  2  Duv.  87 ; 
Morton  v.  Ragan,  5  Bush,  354 ;  Bellows  v.  Wells,  36  Vt  602. 

^  Stone  V,  Peacock,  35  Me.  385. 
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crop.'  The  purchaser  of  a  growing  crop  is  not 
j  to  a  reasonable  time  after  the  crop  matures  in 
ther  it,  but  to  a  reasonable  time  after  notice  given 
le  vendor.  So  that  an  instruction  that  unless  a 
f  a  crop  of  corn  gathered  it  within  a  reasonable 
laturity,  the  owner  of  the  field  could  turn  in  his 
ut  responding  to  his  vendee  for  the  damage  suf- 
:  destruction  of  the  crop,  was  held  erroneous.' 
not  in  being  could  not  be  the  subject  of  a  valid 
t  common  law,  and  a  mortgage  of  an  unplanted 
£refore,  generally  been  held  void  at  law.'  But  in 
rule  was  that  the  lien  atta(;hed  as  soon  as  the 
he  mortgage  came  into  existence,  and  was  en- 
nst  the  mortgagor  and  those  holding  under  him 
'  In  a  case  in  Illinois  it  was  said;  — 
I  some  conflict  in  the  authorities,  but  we  think 
and  common  sense  of  the  thing  is,  the  crop  of 
,  and  oats,  the  seed  for  which  even  might  not 
in  existence  when  the  mortgage  was  made,  and 
into  the  ground  until  the  spring  of  1878,  had  no 
cistence  on  the  third  day  of  January,  1877,  at 
the  mortgagor  had  no  .idea,  in  all  probability,  as 
:ular  parts  of  land  he  would  put  into  this  or  that 
V  much  of  it,  if  any,  he  would  cultivate  for  any 
■op.     Such  crops,  fructus  industriaUs,  are  entirely 

V.  WtldioD,  31  IIL  130J   Stewart  v.  Dought;,  9  John*.  to8, 

p.  Foot,  3  John*.  423. 

Lqcu,  48  111.  492. 

I  V.  Greenfield,  31  Ark.  558 ;  Creiiey  v.  Creiiey,  17  Hull, 
V.  Neher,  20  Barb.  37  ;  Otit  v.  Sill,  S  Bub.  I03;  UcC&fBrej 
N.  Y.  459;  VinioD  V.  HoUoirell,   lo  Buih,  53S;  Hutchinion 

I),  31S 1  Rosi  V.  Wilion,  7  Bush,  29 ;  Stowelt  v.  Bair,  5  Bradw. 

:  c  SclIm,  7  Wii.  1^9;  Redd  f.  Burrui,  58  Gt-  574;   Bmolc  of 

V.  Crarj,   t  Barb.  542,  551;  Gettingi  v.  Nelson,  86  III.  593; 

9  Wall.  544;  Cayce  v.  Siovall,  50  Miit.  396.  And  lee  Cud- 
41  N.  H.  456. 

v.  Moore,  30  Arlt.  $6;  Bnlt  c  Ellett,  19  Wall.  544;  White 
Hill.  49;  Everman  v.  Robb.  53  Miii.  653,  662;  Sellen  v. 

i>  513;  Mitchell  V.  Winilow,  %  Stor;,  631;  Ellell  v.  Bntt,   i 

[8. 
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distinguishable  from  those  of  fields  already  in  grass  for  hay, 
fruit  orchards,  etc.,  planted  and  in  bearing  condition,  the  prod- 
ucts of  which  are  fructus  naturales  ;  for,  as  to  the  former,  it  de- 
pends upon  the  will,  determination,  labor,  and  industry  of  the 
fanner,  when  or  how  they  exist  at  all,  and  when  produced, 
as  in  this  case,  they  are  after-acquired  property,  while  the 
latter  class  have  their  roots  —  the  living  agencies — already 
in  the  soil,  and,  being  perennial,  they  are  dependent  only  on 
the  succession  of  the  seasons  for  their  growth  and  maturity. 
Therefore,  the  law  regards  them  as  having  a  potential  exist- 
ence, even  before  they  commence  to  grow  in  the  form  of  the 
product.     But  the  crops  in  this  case,  the  seeds  for  which 
were  not  put  into  the  ground  until  fifteen  months  after  the 
mortgage,  can  no  more  properly  be  regarded  as  having  a 
potential  existence  in  the  soil  at  the  time  of  the  mortgage 
than  does  the  unbuilt  ship  in  the  timbers  of  the  forest,  or 
boots  and  shoes  in  the  skins  of  the  living  herd." '     There 
are,  however,  cases  which  declare  that  a  mortgage  of  an  un- 
planted  crop  made  by  one  in  possession  of  the  land  will  be 
held  valid  at  law ;    and  a  distinguished  writer  even  lays  it 
down  that  such  a  mortgage  /'  is  generally  regarded  as  valid 
at  law.'' '    But  we  think  the  statement  that  it  is  generally  so 
regarded  can  hardly  be  sustained.     We  think  the  weight  of 
authority  is  against  its  validity  at  law.     But  whether  the 
mortgage  is  to  be  considered  as  valid  at  law  or  not,  it  is  cer- 
tain that  if  the  mortgagee  takes  possession  under  the  mort- 
gage when  the  crops  come  into  existence,  his  rights  will  be 
recognized  and  maintained  in  the  courts  of  law.     For  while 
the  mortgage  may  not  have  conveyed  any  legal  title  to  the 
property,  yet  it  was  a  valid  license  to  enter  and  seize  the 
property  as  soon  as  it  was  acquired  or  came  into  existence ; 
and  after  such  entry  title  vested  in  the  mortgagee  even  at 
law.     Licet  dispositio  de  interesse  future  sit  inuti/is,  /amen 

'  Stowell  V.  Bair,  5  Bradw.  107,  108,  per  McAllister,  J. 

'  Jones  on  Chattel  Mort,  sect  143;  Arqnes  v,  Wasson0  5i  Cal.620;  Rob- 
inson V.  Ezzell,  72  N.  C.  231 ;  Thrash  v.  Bennett,  57  Ala.  161 ;  Van  Hooxer 
V.Cory,  54  Barb.  9,  12;  Conderman  v.  Smith,  41  Barb.  404;  Emerson  v, 
Eastport,  etc,  R.  Co.,  67  Me.  387,  392 ;  Farrar  v.  Smith,  64  Me.  74,  77. 
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potest  fieri  declaratio  fraecedere  qua  sortiatur  effecium  inter- 
veniente  novo  actu. 

As  expressed  by  Mr.  Commissioner  Dwight:  "The  gen- 
eral idea  running  through  these  cases  in  a  court  of  law, 
appears  to  be  that  the  executory  agreement  operates  as  a 
license,  authority,  or  power,  revocable  in  its  nature,  until  the 
creditor  is  either  put  into  possession  of  the  goods  at  the 
time,  or  after  they  come  into  existence,  or  are  vested  in  the 
debtor.  As  soon  as  that  new  act  has  intervened,  the  lien  of 
the  creditor  becomes  perfect,  and  in  the  absence  of  statutory 
regulation,  prevails  over  the  liens  of  subsequent  execu- 
tions."* And  as  between  mortgagor  and  mortgagee,  the 
mortgagor  cannot  recover  from  the  mortgagee  the  property 
thus  taken  possession  of.  Having  enjoyed  the  considera- 
tion, he  will  not  be  allowed  to  repudiate  the  agreement  under 
which  he  obtained  it,  but  will  be  estopped  from  maintaining 
an  action  for  the  property.' 

It  may  be  noted,  however,  in  this  connection,  that  it  has 
been  held  that  the  lessor  of  land  may  stipulate  in  a  lease 
that  the  crops  grown  on  the  premises  shall  remain  the  prop- 
erty of  the  lessor  until  the  rent  is  paid.  That  such  a  stipu- 
lation will  be  upheld  as  between  the  parties  and  third 
persons.3  It  is  conceded  in  these  cases  that  the  sale  of  a 
thing  not  in  existence  is  inoperative,  but  it  is  insisted  that 
when  the  thing  thereafter  to  be  produced  is  the  produce  of 
land,  the  owner  of  the  land  may  retain  the  general  property 
of  the  thing  produced,  unless  there  is  some  fraud  in  the  con- 
tract. 

A  valid  mortgage  may  be  made  of  a  part  of  a  growing 
crop  if  the  part  so  mortgaged  is  so  described  as  to  be  capa- 
ble of  identification.  Thus  it  has  been  held  by  the  Supreme 
Court  of  Georgia  that  a  mortgage,  made  in  May,  of  six  bales 
of  cotton  growing  and  being  grown  and  produced  on  a  des- 

'  McCaffrey  v.  Woodin,  65  N.  Y.  463.  And  see  Congreve  v.  Eyetts,  10 
Exch.  298;  Carr  v^  Allatt,  3  Hurl  &  N.  964. 

*  Moore  v,  Byrum,  10  S.  C.  (N.  s.)  463,  463. 

3  Bellows  V.  Wells,  36  Vt.  601 ;  Gray  v.  Stevens,  28  Vt  i ;  Briggs  v.  Oaks, 
a6  Vt  138;  Smith  v.  Atkins,  18  Vt  461 ;  Lewis  v.  Lyman,  22  Pick.  437. 


iAS 


THE  LAW  IN  RELATION  TO  CROPS.  333 

ignated  plantation  cultivated  by  the  mortgagor,  such  bales 
to  average  a  certain  designated  weight,  to  be  covered  with 
bag^ng  and  bound  with  iron  ties,  and  delivered  at  a  certain 
warehouse  on  or  before  the  fifteenth  day  of  October  follow- 
ing, was  sufficiently  specific  in  the  description  of  property 
mortgaged,  and  that  the  mortgagee  could  prove  that  the 
mortgagor  severed  such  cotton  from  the  rest  of  the  crop, 
and  delivered  it  at  the  warehouse  according  to  his  agree- 
ment' But  it  has  been  held  that  a  mortgage  of  so  much 
cotton  as  will  make  two  bales,  each  to  be  of  a  certain  weight, 
is  void  on  the  ground  that  no  definite  part  of  the  crop  was 
mortgaged.*  A  mortgage  of  growing  crops,  executed, 
adcnowledged,  and  recorded  in  due  form,  is  valid  as  against 
third  parties  without  delivery  of  possession  of  the  property 
mortgaged ;  but  it  is  held  that  the  lien  of  such  mortgage 
ceases  as  against  subsequent  purchasers,  after  the  crop  is 
harvested,  unless  when  harvested  it  is  delivered  to  the  mort- 
gagee.3  But  it  has  been  held  that  a  chattel  mortgage  upon 
a  growing  crop,  as  against  an  attaching  creditor,  continues 
to  be  a  lien  on  the  crop,  in  possession  of  the  mortgagor, 
after  severance  and  removal  from  the  land.^ 

A  landlord  has  no  such  interest  in  crops  grown  on  rented 
lands  as  can  be  made  the  subject  of  a  valid  mortgage.' 
And  a  mortgage  of  crops  by  one  who  is  cultivating  the 
farm  upon  shares  covers  only  his  share.^  A  crop  being  a 
chattel  interest,  the  mortgage  of  it  should,  of  course,  be 
recorded  as  a  chattel  mortgage.^ 

In  England,  the  legal  mortgagee  of  real  property  is  entitled 
to  enter  immediately  after  the  execution  of  the  mortgage, 
by  virtue  of  the  estate  thereby  vested  in  him.'  And  so  long 
as  he  abstains  from  taking  possession,  the  mortgagor  is  not 

*  Stephens  v.  Tucker,  55  Ga.  543. 

'  Williamson  v,  Steele,  3  Lea,  527.  And  see  Thurman  v.  Jenkins,  2  Baxt. 
426. 

3  Quiriaqne  v.  Dennis,  24  Cal.  154;  Goodyear  v.  WilUston,  42  Cal.  11. 

4  Rider  v.  Edgar,  54  Cal.  127.  5  Broughton  v.  Powell,  52  Ala.  123. 
^  McGee  v.  Fitzer,  37  Texas,  27.      7  i  Jones  on  Mort,  sect  151. 

^  I  Fish.  L.  of  Mori.,  sect  715. 
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bound  to  account  to  him  for  the  rents  and  profits,  and  the 
mortgagee  is  not  entitled  to  the  growing  crops  which  have 
been  removed  by  the  mortgagor  between  the  date  of  the 
mortgage  and  the  recovery  of  possession,  unless  he  can 
claim  them  as  emblements  under  an  express  contract  of 
tenancy.'  But  he  ];as  a  right  to  all  crops  growing  on  the 
premises  when  he  takes  possession.'  In  this  country,  on 
the  other  hand,  the  rule  is  that  the  legal  estate  is  in  the 
mortgagor  until  foreclosure  of  the  mortgage,  upon  default 
being  made,  and  the  growing  crops  pass  with  the  soil  to  the 
purchaser  under  the  foreclosure  deed.^ 

It  is  to  be  noted,  however,  that  in  Ohio  a  different  rule 
was  laid  down  from  that  which  has  been  elsewhere  recog- 
nized. While  it  was  conceded  that  on  a  sale  of  realty  the 
crops  would  pass  to  the  grantee,  in  the  absence  of  a  reser- 
vation thereof,  yet  that  the  doctrine  did  not  apply  to  judicial 
sales  when  conducted  under  their  system  of  appraisements. 
"Between  a  mortgagor  and  mortgagee,  a  mortgagor  in 
possession  is  a  tenant  at  will,''  said  the  court,  **  and  if  the 
emblements  are  not  protected  in  his  hands,  it  is  because  he 
may  obtain  their  value  in  account  on  bill  to  redeem.  But 
he  may  lawfully  lease,  subject  to  the  mortgage ;  and  when 
the  mortgagee  defeats  the  estate,  either  by  entry  or  judicial 
sale,  the  annual  crops  are  saved  for  the  tenant,  under  the 
common  rule  relating  to  emblements,  because  the  term 
of  the  lease  is  uncertain.**^  This,  of  course,  cannot  be 
regarded  as  law  outside  the  State  of  Ohio.  Not  only  does 
the  purchaser  take  the  crop,  but  it  has  even  been  held  that, 
as  between  the  mortgagee  of  land  who  purchases  at  the 
foreclosure  sale,  and  the  execution  creditors  of  the  mort- 
gagor in  possession,  the  former  is  entitled  to  the  growing 

'  2  Fish.  L.  of  Mort,  sect.  149 1. 

•  /did.     Ex  parte  Temple,  I  G.  &  J.  216. 

3  Jones  V.  Thomas,  8  Blackf.  428 ;  Scriven  v.  Moote,  36  Mich.  64 ;  Rugf les 
V.  First  National  Bank,  43  Mich.  192 ;  Gossom  v,  Donaldson,  18  B.  Mon.230; 
Bank  of  United  States  v,  Voorhees,  i  McLean,  221 ;  Gray  v,  Brignardello,  I 
W^ll.  634 ;  Lane  v.  King,  8  Wend.  584 ;  Aldrich  v,  Reynolds,  i  Barb.  Ch. 
613;  Ledyard  v.  Phillips,  13  Rep.  595. 

4  Cassilly  v.  Rhodes,  12  Ohio,  88. 
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crops.'  As  the  rule  is  that  the  crops  pass  with  the  soil,  it 
has  been  said  that  on  proper  application  the  court  may 
provide  for  their  preservation  until  possession  is  given  to 
the  purchaser.'  The  confirmation  of  a  foreclosure  sale,  cov- 
ering growing  crops,  relates  back  to  the  time  of  sale,  and 
entitles  the  purchaser  to  control  the  crops  from  that  time, 
if  no  equities  prevent,  and  after  due  notice  has  been  given 
to  interested  parties.^ 

It  has  been  held  by  the  Supreme  Court  of  California  that 
where  a  debtor  gives  to  his  creditor  the  possession  of  a 
growing  crop,  under  an  agreement  that  such  creditor  shall 
harvest  it  and  apply  the  proceeds  to  the  payment  of  the 
debt,  the  creditor  thereby  obtains  a  lien  on  the  crop  superior 
to  the  lien  acquired  by  another  creditor  to  whom  the  debtor 
gave  a  mortgage  on  the  crop  after  the  first  creditor  had 
taken  possession,  and  with  notice  of  the  rights  of  the  first 
creditor.* 

Laborers  on  a  farm  have  no  lien  on  the  crop  produced 
for  their  wages.  The  Supreme  Court  of  Tennessee  was,  not 
long  since,  called  on  to  pass  on  this  question,  and  the  law 
was  declared  as  we  have  stated  it.  "  If  we  should  decide," 
said  the  court,  "  that  the  farm  laborer  has  a  lien  on  the  crop, 
or  is  entitled  out  of  the  proceeds  of  the  crop  to  be  paid  for 
his  services,  to  the  exclusion  of  all  other  demands  until  he 
is  paid,  it  would  he  Jus  dare,  not  jus  dicere,**  * 

In  Louisiana,  however,  the  Uw  has  secured  to  the  laborers 
a  lien  on  the  crops,  and  it  has  a  preference  over  the  lien 
secured  to  the  landlord.^ 

It  is  held,  in  a  recent  case  in  Florida,  that  a  vendor 
of  land  has  not,  by  virtue  of  his  lien  for  the  unpaid  pur- 
chase-money, any  lien  on  the  crops  grown  on  the  land. 
This  doctrine  is  announced  in  a  recent  case  in  Florida, 
where   the  question  was  whether  a  vendor  had   such  an 

'  Crews  V.  Pendleton,  i  Leigh,  297 ;  s,  c.  tg  Am.  Dec.  750. 

*  Rnggles  V.  First  National  Bank,  43  Mich.  192. 

3  /Hd.  ■>  ^  Lovensohn  v.  Ward,  45  Cal.  8. 

s  Hunt  V.  Wing,  57  Tenn.  (10  Heisk.)  139,  149. 

^  Dnplantier  v.  Wilkins,  19  La.  An.  112. 
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equitable  lien  upon  the  crops,  by  virtue  of  his  right  to 
charge  the  land  for  his  purchase-money,  as  would  give  him 
a  preference  over  a  subsequent  bona  fide  mortgage-creditor 
with  or  without  notice  of  the  lien  on  the  land.'  So,  mere 
ownership  of  the  land  confers  no  right  to  possess  and  dis- 
pose of  the  crop  raised  thereon  by  tenants.  The  landlord's 
right  to  rent  must  be  asserted  and  perfected  in  accordance 
with  and  under  the  provisions  of  law."  At  the  common 
law,  as  is  well  known,  the  landlord  had  a  right  to  charge 
the  goods  of  the  tenant  remaining  on  the  premises  for  his 
rent.  But  this  right  of  distress,  at  the  ancient  common  law, 
did  not  extend  to  growing  crops.3  But  by  the  statute  1 1 
Geo.  II.,  c.  19,  landlords  were  empowered  to  distrain  growing 
crops  on  the  estate  demised,  and  to  cut  and  gather  them 
when  ripe.  *  And  in  Massachusetts  the  courts  have  held, 
that  while  goods  that  could  not  be  returned  in  the  same 
plight  in  which  they  were  taken  could  not  be  distrained,^ 
yet  that  corn  or  other  annual  product  of  the  soil,  if  ripe  and 
fit  for  harvest,  could  be  cut  down  and  attached.'  While, 
independent  of  statutes  the  landlord  has  no  lien  on  the 
crops,^  yet  such  a  lien  has  been  secured  to  him  by  statutoiy 
provision  in  many  of  the  States.  He  has  such  lien  in 
Alabama^  Arkansas,  Georgia,  Illinois,  Indiana,  Kansas,  Ken- 
tucky, Maryland,  Mississippi,  Missouri,  Texas,  and  possibly 
elsewhere.'  A  material  distinction,  and  one  of  great  im- 
portance, exists  between  tha  right  to  levy  a  distress  on  the 
crop,  and  the  statutory  lien  thereon.     The  right  to  distrain 

*  Wooten  V,  Bellinger,  17  Fla.  289.      *  Robinson  v,  Kruse,  29  Ark.  575. 

3  I  Roll.  Abr.  666;  Co.  Lit.  47^.         4  Bond  v.  Ward,  7  Mass.  125. 

S  Penhallow  v,  D wight,  7  Mass.  34;  Heard  v.  Fairbanks,  5  Mete  1 11. 

^  Loomis  V,  Lincoln,  24  Vt.  153;  Doty  v.  Heth,  52  Miss.  530,  536;  Ar- 
buckle  V,  Nems,  50  Miss.  556. 

7  Alabama  Code  (1876),  p.  785,  secU.  3474,  3477;  Sevier  ».  Shaw,  25  Ark. 
609;  Georgia  Code  (1873},  p.  344,  sect.  1977;  Illinois  Rev.  Stats.,  vol.  I, 
p.  661,  sect.  31;  Indiana  Rev.  Stats.  (1881),  sect.  52:^;  Kansas  Gen.  Stats. 
(1868},  p.  542,  sect  24;  Kentucky  Gen.  Stats.  (1873),  pp.  604,  608,  sects. 
I,  13;  Maryland  Rev.  Code  (1878),  p.  706,  sect  14;  Mississippi  Rev.  Code 
(1880),  sect  1301;  Missouri  Rev.  Stats.  (1879),  voL  I,  p.  516,  sect  3083; 
Texas  Rev.  Stats.  (1879),  P*  45o>  ^^  31^7. 
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was  limited,  and  could  only  be  exercised  on  the  goods  or 
property  of  the  tenant  so  long  as  such  property  continued 
to  be  on  the  demised  premises.  The  right  was  lost  if  not 
exercised  before  the  expiration  of  the  term.  On  the  other 
hand,  the  statutory  lien  of  the  landlord  is  not  impaired  by 
an  expiration  of  the  term  or  the  removal  of  the  crops.  It 
continues  until  the  crop  passes  into  the  possession  of  a  pur- 
chaser without  notice.'  If  the  crops  pass  to  one  with  notice, 
and  he  sells  them,  an  action  on  the  case  can  be  maintained 
against  him.'  The  crops  being  on  the  place  owned  by  the 
landlord  is  notice  to  all  the  world  of  the  relation  between 
him  and  his  tenant,  and  of  his  lien.3  His  lien  is  paramount  * 
and  has  priority  over  a  mortgage  of  the  crops,^  and  can  be 
enforced  by  attachment.^  But  the  lien  of  the  landlord  con- 
fers on  him  no  title  to  the  crops  which  would  authorize  him 
to  bring  an  action  of  trover  for  them  against  one  who  should 
convert  them  to  his  own  use.'  And  when  there  are  separate 
contracts  of  renting,  the  landlord's  lien  extends  to  the  crop 
grown  on  each  of  the  parcels  of  land,  but  only  for  the  rent 
of  such  parcel.* 

When  provision  is  made  in  a  lease  of  a  farm  that  the  crops 
shall  be  holden  for  the  rent  and  be  at  the  disposal  of  the 
lessor,  in  the  same  manner  as  if  he  were  in  the  actual  occu- 
pation of  the  farm,  as  against  subsequent  purchasers  and 
creditors  of  the  lessee,  they  remain  the  property  of  the  lessee 
until  the  lessor  takes  actual  possession  of  the  same.'  If  the 
lease  is  of  such  a  character,  however,  that  the  lessor  and 
lessee  are  tenants  in  common,  then  it  would  not  be  neces- 
sary that  there  should  have  been  a  delivery  of  the  crop  fb 
the  lessor."    But  where  the  statute  gives  to  the  landlord  a 

'  Lomax  v,  Le  Grand,  60  Ala.  537 ;  Governor  v.  Davis,  20  Ala.  366. 
*  Hnssey  v.  Peebles,  53  Ala.  432.     See,  too,  Neifert  v,  Ames,  26  Kan.  515. 
3  Lomax  v.  Le  Grand,  supra,        4  Atkins  v,  Womeldorf,  53  Iowa,  150. 
5  Sevier  v,  Shaw,  25  Ark.  609. 

^  Rotzler  v,  Rotzler,  46  Iowa,  189;  Crawford  v.  Coil,  69  Mo.  588 ;  Hub- 
bard tr.  Moss,  65  Mo.  647. 

7  Folmar  v.  Copeland,  57  Ala.  588.        ^  Nelson  v,  Webb,  54  Ala.  436. 
9  Bntterfield  v.  Baker,  5  Pick.  522 ;  Munsell  v.  Carew,  2  Gush.  5a 
'**  Beaumont  v.  Crane,  14  Mass.  400. 
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lien  on  crops  grown  on  the  premises  in  any  year  for  the  ac- 
cruing rent,  it  is  held  to  be  not  necessary  that  the  landlord 
should  obtain  an  attachment  against  the  property,  and  that 
the  courts  will  enjoin  the  removal  or  disposition  of  the  crop 
while  the  lien  continues.* 

It  being  settled  that  a  crop,  whether  growing  or  standing 
in  the  field  ready  to  be  harvested,  is  no  part  of  the  realty, 
but  personal  estate,  it  follows  that  such  crops  are  liable  to  be 
seized  on  execution,  and  to  be  sold  as  other  personal  estate.* 
And  such  was  the  common-law  rule.3  But  in  Adams  v. 
Turner,*  the  Supreme  Court  of  Alabama,  in  1843,  evidently 
doubted  whether  an  immature  crop  could  be  taken  on  exe- 
cution at  common  law,  but  without  determining  the  point. 
It  was  then  held,  however,  that  if  the  right  existed  at  com- 
mon law,  it  did  not  exist  in  Alabama,  where  the  statute  pro- 
vided it  should  not  be  lawful  to  levy  an  execution  on  crops 
until  the  crop  was  gathered.  "  The  idea  that  the  lien  at- 
tached," said  the  court,  "  upon  the*  planted  crop  as  soon  as 
the  execution  was  delivered  to  the.  sheriff,  though  the  right 
to  levy  it  was  postponed  until  a  severance  took  place,  is 
attempted  to  be  deduced  from  the  last  words  of  the  section 
cited,  viz. :  '  until  the  crop  is  gathered.'  These  words  can- 
not, upon  any  just  principles  of  construction,  be  regarded 
so  potent  as  to  give  to  an  execution  a  retrospective  effect. 
They  do  not  refer  to  the  lien,  if  they  did  they  would  post- 
pone it  until  the  crop  was  gathered ;  but  it  is  the  levy  they 
relate  to  and  postpone  until  that  event  takes  place."  The 
lien  and  the  right  to  levy  were  said  to  be  so  intimately  con- 
nected, that  if  the  latter  was  taken  away  or  suspended,  it 
amounted  to  a  destruction  of  the  former.  This  ruling  was 
affirmed  in  1852,^  but  at  a  later  period  the  common-law  rule 

'  Price  V,  Roetzell,  56  Mo.  500, 

•  Smith  V,  Tritt,  I  Dev.  &  B.  241  ;•  Shannon  v,  Jones,  12  Ired.  ao6; 
Coombs  V.Jordan,  3  Bland^  312;  McKenzie  v,  Lampley,  31  Ala.  526;  Hart- 
well  V,  Bissell,  17  Johns.  128;  Shepard  v,  Philbrick,  2  Denio,  175;  Stewart 
V,  Doughty,  9  Johns.  108;  Parham  v.  Thompson,  2  J.  J.  Marsh,  159;  Whip- 
ple V.  Foot,  2  Johns.  422;  Patapsco  v.  Magee,  86  N.  C.  350. 

3  Poole's  Case,  I  Salk.  368 ;  Scorcll  v.  Boxall,  i  Y.  &  J.  398. 

4  5  Ala.  744.  5  Evans  v.  Lamar,  21  Ala.  333. 
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prevailed/  It  may  be  remarked,  too,  that  growing  crops 
may  be  sold  as  personalty  on  execution,  although  the  land 
is  mortgaged.*  It  has  been  held  in  a  case  recently  decided 
in  Illinois  that,  while  as  between  the  parties  to  a  judgment, 
the  seizure  and  sale  of  growing  crops,  on  execution  issued 
on  the  judgment,  constitutes  a  severance  from  the  realty, 
yet  as  respects  the  grantee  in  a  deed  of  trust  given  by  the 
execution-debtor  before  the  execution  became  a  lien,  such 
seizure  and  sale  will  not  work  a  severance.  The  purchaser 
at  the  sheriff's  sale  will  take  subject  to  the  rights  of  the 
grantee  in  the  trust  deed.^  Under  the  laws  of  Kentucky,  a 
growing  crop  is  not  subject  to  execution.* 

The  question  has  been  raised  whether  aa  action  of  re- 
plevin may  be  maintained  for  the  carrying  away  of  crops. 
In  De  Mott  v.  Hagerman,^  decided  in  the  Supreme  Court  of 
New  York  in  1828,  it  was  held  that  where  one  enters  and 
ousts  the  owner  of  land,  continues  in  possession,  and  cuts 
and  removes  the .  crops,  though  they  were  sown  by  the 
owner,  yet  replevin  will  not  lie  for  crops  removed.  "  If  the 
entry  was  lawful,  the  property  of  the  wheat  and  rye  was  in 
the  defendants.  If  it  was  unlawful  and  worked  a  disseisin, 
trespass  fuare  clausum  /regit,  might  have  been  maintained 
for  the  first  entry,  and  after  a  recovery  in  ejectment,  dam- 
ages would  follow  for  the  mesne  profits.  But  I  do  not  see 
how  the  parties  can  maintain  an  action  for  the  wheat  and 
rye  raised,  disconnected  from  the  remedy  by  trespass.  If 
that  be  allowable,  a  plaintiff  may  sue  in  trover  for  wheat  or 
corn  raised  on  land  of  which  he  has  been  disseised,  and  that, 
too,  before  his  re-entry.  The  action  of  replevin  does  not  lie 
in  such  a  case."  But,  as  is  pointed  out  by  the  Supreme 
Court  of  Indiana,  in  Rowell  v.  Klein,^  decided  in  1873,  that 
decision  was  rendered  when  much  importance  was  attached 
to  the  form  rather  than  to  the  substance  of  the  action,  and 

'  McKenzie  v.  Lampley,  31  Ala.  526.  *  Preston  v,  Ryan,  45  Mich.  174. 
3  Anderson  v,  Stranss,  98  111.  485. 

*  Blincoe  v.  Lee,  12  Bosh,  358;  Brewer  v.  Crosby,  8  Bush,  388;  Morton 
V.  Ragan,  5  Bush,  334. 

5  8  Cow.  220.  ^  44  Ind.  296. 
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was  based  on  a  misconception  of  form.  "  The  ruling  ip  the 
above  case/'  said  the  court,  "  is  technical  and  presents  a  de- 
gree of  nicety  not  recognized  by  many  very  high  authorities.* 
We  believe  it  was  always  the  rule  that,  when  trespass 
would  lie  for  the  severing  from  the  realty  of  that  which  by 
the  severance  became  personalty,  replevin  would  lie  for  the 
recovery  of  such  personalty,  and  that  trespass  could  be 
maintained  in  any  and  all  cases  where  the  plaintiff  had  the 
right  of  property,  and  also  the  right  of  immediate  posses- 
sion, although  the  actual  possession  was  in  another." 

In  Missouri,  the  court  has  ruled  that  replevin  will  not  lie 
for  a  certain  number  of  bushels  of  corn,  the  crop  standing 
ungathered  in  the  field.'  But  in  a  case  subsequently  de- 
cided in  the  same  court,  it  was  held  that  corn  in  the  stalk 
was  the  subject  of  replevin,  and  that  without  regard  to 
whether  it  was  growing  or  not.^  We  think  there  can  be  no 
doubt  but  that  replevin  may  be  maintained  for  crops  wrong- 
fully severed  and  carried  away.^  And  it  is  equally  clear  and 
well  established  that  replevin  will  not  lie  at  common  law,  by 
one  out  of  possession  of  the  realty  against  one  in  possession, 
under  claim  of  title,  for  chattels  which  have  become  such  by 
severance  from  the  realty.'  So,  it  has  been  held  that  trover 
would  not  lie  for  stone  and  gravel,  the  defendant  being  in 
possession  and  claiming  adversely,^  and  that  an  action  would 
not  lie  for  money  had  and  received  under  the  circumstances.^ 
The  reason  assigned  was  that  the  right  to  the  land  was  the 
foundation  of  the  action,  and  that  it  was  not  in  the  power  of 
a  party  to  change  a  local  into  a  transitory  action. 

When  the   occupant  of  land,  whether  possessed  of  an 

'  Waterman  v.  Matteson,  4  R.  I.  539 ;  I  Chitty  PI.  149,  and  note  i ;  Nel- 
son V.  Burt,  15  Mass.  204;  The  People  «/.  Alberty,  11  Wend.  161 ;  Schermer- 
hom  V,  Buell,  4  Denio,  422 ;  Haythom  v,  Rushforth,  4  Harrison,  160 ;  Ely  v. 
Ehlc,  3  N.  Y.  506. 

*  Jones  V,  Dodge,  61  Mo.  368.  3  Garth  v.  Caldwell,  72  Mo.  622. 
4  See  Wells  on  Replevin,  sect.  74 ;  Jarratt  v.  McDaniel,  32  Ark.  604. 

3  Renwick  v,  Boyd  (Supreme  Court  of  Pennsylvania,  Feb.  20,  1S82),  13 
Reporter,  571.     And  see  Brown  v.  Caldwell,  10  Serg.  &  R.  114. 

*  Mather  v.  Trinity  Church,  3  Serg.  &  R.  509. 
7  Baker  v.  Howell,  6  Serg.  &  R.  476. 
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estate  in  fee  simple  or  of  an  estate  determining  with  his 
own  life,  has  planted  a  crop  and  died  before  it  has  been 
harvested,  the  rule  at  common  law  was,  that  as  between  the 
executor  and  the  heirs  at  law,  the  crop  went  to  the  executor 
as  compensation  for  the  expense  incurred  in  getting  the 
land  ready  for  the  crop  —  the  tilling,  manuring,  and  sowing 
the  land/  But  the  rule  was  different  as  between  the  exec- 
utor and  the  devisee  of  the  land.  As  between  them  the 
crop  goes  to  the  devisee."  The  rule  does  not  hold,  how- 
ever, if  a  contrary  intention  has  been  manifested  by  the 
testator.3  In  this  connection  it  may  be  interesting  to  read 
the  language  of  Mr.  Justice  Walton,  of  the  Supreme  Court 
of  Maine,  in  a  recent  case  in  that  court.^  After  noticing 
the  fact  that  the  common-law  rule  had  been  changed  in 
some  of  the  States  by  statute,  he  says :  "  We  are  inclined 
to  think  the  law  is  best  as  it  is ;  that,  although  the  rule 
which  gives  to  the  devisee  of  the  land  the  unharvested 
crops,  and  denies  them  to  the  heir  at  law,  may  seem  to  be 
unphilosophical,  it  is  nevertheless  founded  in  practical  wis- 
dom. Not  unfrequently  the  heirs  at  law  are  mere  children, 
without  discretion  of  their  own  to  enable  them  to  care  for 
the  growing  crops,  and  without  legal  guardians  to  aid 
them.  They  are  sometimes  scattered  and  far  away.  The 
death  of  the  ancestor  may  be  sudden,  and  the  condition 

'  Fisher  v.  Forbes,  9  Vin.  Abr.  373,  tit.  Emblements,  pi.  82 ;  Latham  v, 
Atwood,  Cro.  Car.  515;  Gwin  v.  Hicks,  i  Bay,  503;  Laurin  v.  McCall,  3 
Strob.  21;  Evans  v.  I&glehart,  6  Gill  &  J.  173;  Singleton  v.  Singleton,  5 
Dana,  92;  Thornton  v.  Burch,  20  Ga.  791;  Penhallow  v.  Dwight,  7  Mass. 
34 ;  Wadsworth  v,  AUcott.  6  N.  Y.  64. 

*  Cro.  Eliz.  61 ;  Co.  Lit.,  sect,  68,  note  2;  4  Bac.  Abr.  (Bouvier's  ed.)  83; 
Ball.  N-  P.  34;  Spencer's  Case,  Winch,  51;  West  v.  Moore,  8  East,  339; 
Cox  V.  Godslave,  6  East,  604,  note;  Dennett  v,  Hopkinson,  63  Me.  353; 
Hathom  v,  Eaton,  70  Me.  219;  Budd  v,  Hiler,  29  N.  J.  L.  43;  Shofner  v, 
Shofher,  5  Sneed  (Tenn.)  94;  Fetrow  v.  Fetrow,  50  Pa.  St.  253;  Pratt  v. 
Cofiman,  27  Mo.  424;  Camagy  v.  Woodcock,  2  Munf.  234;  Grubh's  Appeal, 
4  Yeates,  23;  Creel  v,  Kirkham,  47  111.  344;  Smith  v,  Barham,  2  Dev.  Eq. 
420;  X.  r.,  25  Am.  Dec  721. 

3  Spencer's  Case,  i  Winch,  51 ;.  Cox  v,  Godslave,  6  East,  604,  note ; 
Fetrow  v.  Fetrow,  50  Pa.  St.  253;  Pratt  v,  Coffman,  27  Mo.  424;  Shofner  z/. 
Shofner,  5  Sneed  (Tenn.),  94. 

4  Dennett  v.  Hopkiiison,  63  Me.  350,  355. 

VOL.  viii.  NO.  4  23 
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of  his  family  such  that  the  crops,  unharvested  as  well  as 
harvested,  may  be  needed  for  their  immediate  support. 
Will  it  not  be  better,  therefore,  in  the  great  majority  of 
cases,  that  all  the  crops,  the  unharvested  as  well  as  the 
harvested,  should  be  regarded  as  personal  property,  and  go 
to  the  administrator  ?  We  cannot  resist  the  conviction  that 
it  is  better  that  it  should  be  so.  Not  so,  however,  of  a 
devisee  of  the  land.  He  is  the  selected  object  of  a  specific 
donation.  If,  for  any  cause,  it  is  probable  that  he  will  not 
be  in  a  condition  to  take  charge  of  it  at  the  donor's  death, 
the  contingency  can  be  provided  in  the  will.  It  is  a  matter 
which  the  testator  would  be  likely  to  think  of  and  provide 
for  if  necessary.  If  there  is  no  such  provision,  and  the  gift 
is  unconditional,  without  words  of  limitation  or  restraint,  we 
think  it  may  fairly  be  presumed  that  it  was  the  intention 
of  the  donor  that  his  donee  should  take  the  land  as  a 
grantee  would  take  it,  —  with  the  right  to  immediate  pos- 
session and  the  full  enjoyment  of  all  that  is  growing  upon 
it,  as  well  the  unsevered  annual  crops,  as  the  more  perma- 
nent growth."  It  has  been  laid  down  that  if  A.,  seized  in 
fee,  sows  the  land  and  devises  to  B.  for  life,  remainder  to  C. 
in  fee,  and  dies  before  severance,  (i)  that  the  executor  of  A. 
shall  not  have  the  emblements ;  (2)  and  that  if  B.  dies  before 
severance,  his  executor  shall  not  have  them,  but  they  shall 
go  te  him  in  remainder;  (3)  but  if  the  devise  had  been  only 
to  B.,  and  B.  had  died,  then  the  executor  of  B.  should  have 
had  the  emblements,  though  B.  did  not  sow.* 

By  the  common  law  the  widow  is  entitled  to  the  crops 
growing,  at  the  death  of  her  husband,  upon  that  part  of  the 
homestead  farm  which  is  assigned  to  her  by  the  heir  for  her 
dower."  And  the  reason  assigned  is  that  the  wife  is  in  de 
optima  possessione  viri^ — /.^.,  that  she  derives  title  and  pos- 
session directly  from  her  husband,  and  therefore  above  the 
title  of  the  executor  or  heir.  But  the  widow  remaining  in 
possession  of  the  mansion  and  plantation  of  her  husband 

«  Co.  Lit.  55  b, 

•  2  Inst  81;  Dyer,  316;  Park  on  Dower,  355;  Parker  r.  Parker,  17  Pick. 
236;  Catlin  V.  Ware,  9  Mass.  218. 
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until  her  dower  is  assigned  to  her,  is  held  not  to  be  entitled 
to  the  crops  growing  on  the  plantation  at  the  time  of  the 
death  of  heV  husband/  So,  where  dower  has  not  been 
assigned,  and  the  widow  continues  in  possession  of  the 
mansion  house  and  plantation  under  statutory  provisions, 
the  rule  is  the  same,  and  she  is  not  entitled  to  the  crops.' 
And  where  a  doweress  in  possession  of  land  on  which  she 
had  sown  a  crop  of  wheat,  consented,  in  a  suit  for  par- 
tition, that  her  dower  in  the  premises  might  be  sold,  and 
the  property  was  sold,  and  she  received  her  share  of  the 
proceeds  of  the  sale,  it  was  held  that  the  growing  crop 
passed  by  the  sale,  and  that  she  could  not  claim  the  same 
as  emblements,  her  estate  having  terminated  by  her  own  act 
in  consenting  to  the  sale.^ 

As  to  tenants  at  will,  it  is  laid  down  as  follows  in  Little- 
ton's Institutes :  "  If  the  lessee  soweth  the  land,  and  the 
lessor,  after  it  is  sowne  and  before  the  come  is  ripe,  put  him 
out,  yet  the  lessee  shall  have  the  corne,  and  shall  have  free 
entry  egress  and  regress  to  cut  and  carrie  away  the  corne, 
because  he  knew  not  at  what  time  the  lessor  would  enter  upon 
him."  *  The  comment  of  Sir  Edward  Coke  is :  "  The  reason 
of  this  is,  for  that  the  estate  of  the  lessee  is  uncertaine, 
and  therefore,  lest  the  ground  should  be  unmanured,  which 
should  be  hurtfuU  to  the  commonwealth,  he  shall  reape  the 
crop  which  he  sowed  in  peace,  albeit  the  lessor  doth  deter- 
mine his  wil  before  it  be  ripe.  And  so  it  is  if  he  set  rootes, 
or  sow  hempe  or  flax,  or  any  other  annual  profit,  if,  after  the 
same  be  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee 
dieth,  yet  he  or  his  executors  shall  have  that  yeare's  crop. 
But  if  he  plant  young  fruit-trees  or  young  oaks,  ashes,  elmes, 
etc.,  or  sow  the  ground  with  acornes,  etc.,  then  the  lessor 
may  put  him  out  notwithstanding,  because  they  will  yeeld 
no  present  annual  profit."  From  the  earliest  times  to  the 
present,  then,  the  law  has  been  that  where  an  estate  is  of  an 

>  Badd  V.  Hiler,  3  Dutch.  43. 

•  Budd  V.  Hiler,  supra;  Whaley  v,  Whaley,  51  Mo.  36;  Kain  v.  Fisher, 
6  N.  V.  598. 

3  Talbot  V.  Hill,  68  111.  106.  ^  Lib.  I.,  ch.  8,  sect.  68. 
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uncertain  termination,  and  is  suddenly  concluded  by  the  act 
of  God,  or  that  of  the  lessor,  the  lessee  or  his  legal  repre- 
sentatives may  claim  the  emblements.'  But  the  rule  is 
otherwise  where  the  tenant's  interest  is  to  terminate  at  a 
fixed  time,  or  if  he  by  his  own  act  has  brought  his  lease  to 
an  end.'  In  such  cases  he  is  not  allowed  to  claim  the  em- 
blements, inasmuch  as  it  is  by  his  own  folly  that  be  has 
sowed  that  which  he  could  not  reap.  So,  where  a  woman 
held  an  estate  in  lands  during  her  widowhood,  and  sowed 
the  land,  and  before  severance  married,  it  was  held  that  the 
crop  belonged  to  the  landlord  of  whom  she  held,  and  not 
to  her  or  to  her  husband.^  So,  too,  where  the  tenant  for 
life  forfeits  his  estate  by  committing  waste.'^  And  where  a 
minister  of  a  church,  entitled  to  the  possession  of  the  par- 
sonage land,  while  in  possession  thereof  sowed  the  land 
with  grain,  then  sold  the  growing  crop,  and  voluntarily 
ceased  to  be  the  minister  of  that  church,  and  removed  from 
the  parsonage  land  before  the  crop  was  harvested,  it  was 
held  that  his  vendee  did  not  obtain  such  title  as  would 
entitle  him  to  maintain  trover  for  the  crop.^  The  sale  could 
not  vest  in  the  purchaser  any  greater  right  than  would  have 
remained  in  the  seller. 

If  the  tenant  at  will  was  ousted  before  the  crop  was  put 
in,  the  rule  at  common  law  was  that  he  could  not  recover 

'  Noy's  Maxims,  51 ;  I  Cruise's  Dig.  tit  9,  Estate  at  Will,  ch.  i,  sect.  12; 
Graves  v.  Weld,  5  Bam.  &  Ad.  105;  Weem's  Exr.  v.  Bryan,  21  Ala.  502,  308; 
Rising  V.  Stannard,  17  Mass.  287;  Debow  v.  Titus,  10  N.  J.  L.  151,  153; 
Davis  V,  Thompson,  13  Me.  209,  215;  Comfort  v.  Duncan,  I  Miles,  229; 
Kittredge  v.  Woods,  3  N.  H.  503,  505;  Davis  v.  Brocklebank,  9  N.  H.  73; 
Sherburne  v,  Jones,  20  Me.  70;  Stewart  v.  Doughty,  9  Johns.  108,  112; 
Bennett  v.  Bennett,  34  Ala.  53;  Brown  v,  Thurston,  56  Me.  126;  Reilly  v. 
Ringland,  39  Iowa,  106 ;  Burrowes  v,  Caines,  2  Upper  Canada,  Q.  B.  228. 

'  See  the  cases  cited  in  the  note  above.  Also  Caldecott  v.  Smythies,  7 
Car.  &  P.  808;  Whitmarsh  v.  Cutting,  10  Johns.  360;  Harris  v.  Carson,  7 
Leigh,  632;  Hawkins  v.  Skegg,  10  Humph.  31;  Talbott  v.  Hill,  68  III  106; 
Chandler  v,  Thurston,  10  Pick.  210;  Clark  v,  Rannie,  6  Lans.  210;  Rceder 
V.  Sayre,  70  N.  Y.  180,  185;  Harris  v,  Frink,  49  N.  Y.  24;  Bain  v.  Clark,  10 
Johns.  424 ;  Dircks  v.  Brant,  56  Md,  500.  3  Oland's  Case,  5  Co.  1 16. 

4  Cro.  Eliz.  461 ;  Co.  Lit.  55,  a;  2  Bla.  Comm.  123,  145. 

5  Debow  V.  Colfax,  10  N.  J.  L.  151. 
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for  the  expense  of  ploughing  and  manuring  the  land,  but 
that  if  the  ouster  took  place  after  the  crop  was  put  in  that 
he  was  entitled  to  the  emblements.' 

An  interesting  question  relating  to  the  right  of  a  tenant 
to  emblements,  the  tenancy  being  for  an  indefinite  period, 
was  considered  a  few  years  ago*  by  the  Supreme  Court  of 
Tennessee.     In  that  case  the  plaintiff  or  tenant  had  sowed 
on  the  land  in  November,  1872,  a  crop  of  English  winter 
oats,  and  had  harvested  the  same  in  the  following  June.     He 
then  ploughed  in  the  stubble  so  as  to  get  another  crop,  which 
was  the  custom.     And  this  crop  was  growing  in  November, 
1873,  when  he  was  compelled  to  leave  the  place.     The  de- 
fendant cut  and  harvested  the  oats,  and  the  plaintiff  sued 
in  replevin,  claiming  that  he  was  a  tenant  at  will,  and  his 
term  having  been  terminated  by  his  landlord,  that  he  was 
entitled  to  the  growing  cro^  as  emblements.     The  question 
was,  therefore,  whether    the   crop   was   of   that   character 
secured  to  tenants  in  such  cases.     The  court  held  it  was  not. 
"  When  the  tenancy  is  of  uncertain  duration  and  is  termin- 
ated by  the  landlord  after  the  crop  is  sown,  but  before  it  is 
severed  from  the  freehold,  the  tenant  or  his  representative 
shall  be  entitled  to  one  crop  of  that  species  only,  which 
ordinarily  repays  the  labor  by  which  it  is  produced  within 
the  year  within  which  that  labor  is  bestowed,  though  the 
crop  niay  in  extraordinary  seasons  be  delayed  beyond  that 
period.     *     *     *     If  this  second  crop  of  oats  had  grown 
without  labor  by  the  plaintiff,  he  would  not  have  been  en- 
titled to  it  after  the  expiration  of  his  term,  as  he  had  already 
harvested  the  crop  sown  by  him,  and  the  additional  labor 
bestowed   upon   it   does   not   change  the  result.     *     *     * 
Ploughing  in  the  stubble,  we  think,  is  not  equivalent  to  sow- 
ing another  crop,  though  it  produce  the  same  result."  ^ 

While,  as  we  have  seen,  the  rule  is  that  a  tenant  cannot 
reap  who  plants  a  crop  which  he  knows  cannot  mature  until 
after   the  termination  of  his  tenancy,  yet  a  custom  that 

'  Bro.  Abr.,  tit  EmblemeDts,  pi.  7  tit     Tenant  per  copie  de  court  roll,  pi. 
3.    And  see  Stewart  v.  Doughty,  9  Johns.  108,  112. 
*  Hendrickson  v.  Card  well,  9  Baxt.  389. 
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tenants,  whether  by  parol  or  deed,  shall  have  the  way-going 
crop  after  the  expiration  of  their  terms,  is  good.  It  was  so 
determined  in  the  court  of  King's  Bench  as  early  as  I779»in 
Wigglesworth  v,  Dallison.*  The  opinion  of  the  court  was 
by  Lord  Mansfield,  and  was  as  follows :  "  We  have  thought 
of  this  case,  and  we  are  all  of  opinion  that  the  custom  is 
good.  It  is  just,  for  he  who  sows  ought  to  reap,  and  it  is 
for  the  benefit  and  encouragement  of  agriculture.  It  is,  in- 
deed, against  the  general  rule  of  law  concerning  emble- 
mentSf  which  are  not  allowed  to  tenants  who  know  when  their 
term  is  to  cease,  because  it  is  held  to  be  their  fault  or  folly 
to  have  sown,  when  they  know  their  interest  would  expire 
before  they  could  reap.  But  the  custom  of  a  particular  place 
may  rectify  what  otherwise  would  be  imprudence  or  folly. 
The  lease  being  by  deed  does  not  vary  the  case.  The  cus- 
tom does  not  alter  or  contradicf  the  agreement  in  the  lease, 
it  only  superadds  a  right  which  is  consequential  to  the  tak- 
ing, as  a  heriot  may  be  due  by  custom,  although  not  men- 
tioned in  the  grant  or  lease."  And  such  is  the  law  in  this 
country.'  In  the  same  way  it  is  held,  that  a  custom  that  a 
tenant  may  leave  his  way-going  crop  in  the  barns  of  the 
farm  for  a  certain  time  after  the  expiration  of  the  lease  and 
his  quitting  the  estate,  is  good.3  The  way-going  crop  to 
which  the  tenant  is  entitled  under  the  above  decisions  is  the 
grain  sown  in  the  autumn  before  the  expiration  of  the  lease, 
and  which  comes  to  maturity  in  the  summer  after  the  deter- 
mination of  the  lease.  But  if  he  puts  in  the  spring  crop,  as 
oats,  before  he  leaves,  he  is  not  entitled  to  gather  it,  but 

'  Douglas,  201.  And  see  Boraston  v.  Green,  i6  East,  71 ;  Holding  v. 
Pigott,  7  Bing.  465. 

'  Van  Doren  v.  Everitt,  5  N.  J.  L.  460;  Templeman  v.  Biddle,  i  Harr. 
(Del.)  522;  Stultz  V,  Dickey,  5  Binn.  285;  Shaw  v.  Bowman,  91  Pa.  St.  414; 
Diffedorfer  v.  Jones,  cited  5  Binn.  289 ;  Biggs  v.  Brown,  2  Serg.  &  R.  14 ; 
Comfort  V,  Duncan,  I  Miles,  231 ;  Derwie  v.  Bossier,  i  Pa.  St.  224;  Foster  v. 
Robinson,  5  Ohio  St,  90;  Iddings  v,  Nagle,  2  Watts  &  S.  22;  Lewis  c.  Mc- 
Natt,  65  N.  C.  63;  Dorsey  v.  Eagle,  7  Gill  &  J.  331.  And  see  Reeder  v. 
Sayre,  70  N.  Y.  180,  185 ;  Brown  v.  Parsons,  22  Mich.  28. 

3  Lewis  V,  Harris,  cor.  Skynner,  C.  B.  Hereford,  Sum.  Assizes,  1778; 
Beavan  v.  Delahay,  i  H.  Bl.  5;  3  Bac.  Abr.  23  (Bouvler's  Ed.). 
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loses  it,  unless  protected  by  an  express  contract/  '  In  a  case 
decided  in  West  Virginia  in  which  the  court  conceded  the 
doctrine  that  where  the  lease  was  for  a  fixed  period,  and  was 
silent  as  to  who  was  entitled  to  the  way-going  crop,  the  off- 
going  tenant  would  not  be  entitled  to  the  crop,  it  was  held 
that  where  the  lease  recognized  the  right  of  the  tenant  to  sow 
in  the  last  year  of  the  term,  he  would  have  the  right  to  reap 
the  way-going  crop,  the  lease  being  silent  as  to  who  should 
be  entitled  thereto.' 

The  rule  is  that  one  recovering  in  ejectment  is  entitled 
not  only  to  the  soil,  but  to  the  crops  growing  on  it  and 
constituting  part  of  it.3  After  judgment  is  obtained  in 
ejectment,  the  defendant  is  to  be  considered  as  a  trespasser 
from  the  date  of  the  demise  laid  in  the  declaration.  If  he 
has  not  harvested  the  crops  he  has  no  right  to  do  so ;  and 
if  they  have  been  harvested,  the  landlord,  in  an  action  for 
mesne  profits  can  recover  their  value.'^  So,  if  a  tenant 
sows  a  crop  during  the  pending  of  ejectment  against  his 
landlord,  and  with  notice  of  the  pendency  of  the  suit,  he  has 
no  right  to  enter  after  having  surrendered  the  possession, 
and  cannot  remove  the  crops  so  sown.^  And  if  the  defend- 
ant in  ejectment,  after  execution  of  a  writ  of  possession, 
enters,  cuts,  and  removes  a  crop,  the  plaintiff  in  ejectment 
may  recover  its  value  from  him  in  trover.*  But  where  one 
sows,  cultivates,  and  harvests  a  crop  upon  the  land  of  another, 
he  is  held  to  be  entitled  to  the  crops  as  against  the  owner 
of  the  land,  whether  he  came  to  the  possession  of  the  land 
lawfully  of  not,  provided  he  remained  in  possession  until 
the  crop  was  harvested.^  While  the  owner  may  recover  for 
use  and  occupation,  he  can  in  no  case  be  held  to  be  the 
owner  of  crops  grown  and  actually  harvested  on  the  land 

'  Taylor's  L.  &  T.,  420,  note  3  (6th  ed.}. 
•  Kellqr  v.  Todd,  i  W.  Va.  197. 

3  Rowell  V,  Klein,  44  Ind.  290,  295;  McLean  v,  Bovell,  24  Wis.  295. 
See  Doe  v,  Witherwick,  3  Bing.  1 1. 

4  Hodgson  V,  Gascoine,  5  Barn.  &  Aid.  88. 

5  Rowell  V,  Klein,  supra,  ^  Altes  v.  Hinckler,  56  III.  275. 
7  Adams  v.  Leip,  71  Mo.  597. 
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by  the  defendant  while  in  ppssession/  And  where  one 
purchases  land  of  another,  which  had  been  planted  and 
cultivated  by  a  stranger  without  the  grantor's  consent,  and 
the  stranger  continued  in  possession  and  harvested  the  crop, 
the  grantee  cannot  sue  for  the  value  of  the  crop.  For, 
while  the  stranger  would  be  liable  for  the  use  of  the  prop- 
erty, the  value  of  the  crop  would  not  be  the  measure  of 
damages.^  A  person  who  settles  on  public  land  and  plants 
thereon  a  crop,  cannot  maintain  trespass  quare  clausum 
/re^t  SLgSiinst  one  who  thereafter  purchases  the  land  from  the 
government,  and  enters  for  the  purpose  of  gathering  and 
converting  such  crop  to  his  own  use.  As  against  such 
vendee  the  trespasser  has  no  remedy.  The  crop  passes 
with  the  land  to  the  vendee.^  As  between  vendor  and 
vendee,  growing  crops  are  real  estate,  and  unless  removed, 
pass  to  the  purchaser  by  a  deed  of  the  land  as  being  a  part 
of  the  freehold.*  And  the  rule  is  that  the  reservation  of  the 
crops  cannot  vest  in  parol,  but  must  be  in  writing.^ 

In  an  early  case  the  Supreme  Court  of  Pennsylvania  held 
that  growing  grain  did  not  pass  to  the  vendee  of  the  land, 
on  the  ground  that  it  was  personal  property.*  But  in  1838 
the  same  court  overruled  that  case,  and  placed  itself  in  line 
with  adjudications  elsewhere.'  And  while  it  is  now  held  in 
that  State  that  growing  crops  will  pass  to  the  vendee  of  the 
realty,  yet  it  is  held  that  a  parol  reservation  of  the  crops 
may  be  shown.  "To  confine  a  party,"  said  Chief  Justice 
Black,  "  to  the  terms  of  a  written   agreement,  from  which 

*  Page  V.  Fowler,  39  Cal.  412. 

'  Jenkins  v.  McCoy,  50  Mo.  348.  3  Floyd  v.  Ricks,  14  Ark.  286. 

4  Talbot  V.  Hill,  68  111.  106;  Powell  v.  Rich,  41  111.  466;  Smith  v.  Price, 
39  111.  28;  Bull  V.  Griswold,  19  111.  631;  Gibbons  v,  Dillinghamton,  5  Eng. 
9;  Floyd  V,  Ricks,  14  Ark.  286,  291;  Forte  v,  Calvin,  3  Johns.  222;  Crews 
V,  Pendleton,  i  Leigh,  305;  Hancock  v,  Caskey,  8  S.  C.  282;  Porche  v. 
Bodin,  28  La.  An.  761 ;  Jones  v.  Thomas,  8  Blackf.  428 ;  Pitts  v.  HendrUi 
6  Ga.  452. 

5  Powell  V.  Rich,  41  111.  466;  Smith  v.  Price,  39  111.  28;  Dixon  v.  Nichols, 
39  111.  372;  Austin  V,  Sawyer,  9  Cowen,  39;  Wintermute  v.  Light,  46  Barb. 
283;  Mcllvaine  v.  Harris,  20  Mo.  457;  Brown  v,  Thurston,  56  Me.  126. 

^  Smith  V.  Johnson,  I  Penrose,  471. 
7  Wilkins  v,  Vashbinder,  7  Watts,  378. 
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aa  important  part  of  the  actual  bargain  is  Omitted  at  the 
request  of  the  other  party,  and  on  his  solemn  assurance  that 
it  shall  be  performed,  though  not  inserted,  is  such  a  fraud  as 
the  jurisprudence  of  no  civilized  country  will  tolerate.  The 
evidence  was  admissible  beyond  a  doubt.  The  vendor  was 
entitled  to  relief  in  equity,  though  not  perhaps  under  the 
head  of  mistake." ' 

In  Ohio,  the  courts  have  held  that  the  reservation  of  the 
crop  may  be  shown  by  parol  evidence,  as  between  vendor 
and  vendee.  **  However  little  favor  should  be  shown,"  said 
Mr.  Justice  Worden,  "  to  reservations  made  by  the  vendor 
by  parol,  when  he  is  in  possession,  there  must  be  some  such 
reservations  which  are  valid.  It  is,  in  such  instances,  a 
question  of  intent.  When  that  intent  relates  to  things 
which  may  sometimes  be  treated  as  realty  and  sometimes 
as  personalty,  the  evidence  of  its  manifestation  in  the  con- 
duct of  the  parties,  or  in  their  words  at  the  date  of  the 
deed,  does  not  seem  to  alter,  enlarge,  or  limit  their  written 
contract.  For,  as  already  observed,  that  contract  does  not 
necessarily  embrace  such  things.'  But  that  court  holds 
that  a  parol  reservation  of  trees,  which  were  the  spontaneous 
growth  of  the  land,  would  be  inadmissible,  inasmuch  as  they 
were  not  raised  by  labor  for  the  purposes  of  trade,  and 
could  not  be  levied  on  as  personalty  even  with  the  consent 
of  the  owner  of  the  land.3 

A  question  has  been  raised  as  to  whether  any  distinction 
is  to  be  made  between  ripe  and  unripe  crops  standing 
unharvested  at  the  time  of  conveyance.  Such  a  distinction 
seems  to  have  been  taken  in  Illinois,  where  the  court 
declared  as  follows:  ''It  has  been  uniformly  held  that  by 
a  conveyance  of  land,  without  a  reservation  in  a  deed,  the 
crops  and  all  things  depending  upon  the  soil  for  sustenance 
belong  to  and  pass  with  the  land.  After  the  crops  have 
matured,  however,  it  is  otherwise ;  but  until  they  are  ma- 
tured they  constitute  such  an  interest  in  real  estate  as  to 

'  Lauchner  v.  Rex,  20  Pa.  St.  464. 

*  Baker  v.  Jordan,  3  Ohio  St.  438  (1854).  Followed  in  Youmans  v. 
Thomas,  4  Ohio  St.  76,  79.  3  Jones  v.  Timmons,  21  Ohio  St.  605. 
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bring  them  within  ihe  Statute  of  Frauds.  And  to  pass  by 
a  sale  by  the  owner  of  the  soil,  it  must  be  evidenced  by  a 
written  agreement;  or,  if  reserved  from  the  operation  of  a 
conveyance,  it  must  be  in  writing.-"  *  If  the  court  meant,  in 
the  language  above  quoted,  to  express  an  opinion  that  ripe, 
but  unharvested,  crops  would  not  pass  by  a  conveyance 
of  the  realty,  the  opinion  can  only  be  regarded  as  an  oiiUr 
dictum,  for  it  was  by  no  means  essential  to  the  decision 
of  the  case.  The  question,  however,  was  fairly  raised  in  a 
case  recently  decided  in  the  Supreme  Court  of  Iowa,  and 
the  conclusion  reached  was,  that  matured  crops,  ready  for 
the  harvest,  but  not  actually  severed  from  the  soil,  did  not 
pass  by  a  sheriiTs  deed,  executed  upon  a  foreclosure  sale.' 
As  the  subject  is  one  of  importance,  and  the  authorities  in 
point  are  few,  it  is  well  to  notice  the  reasons  upon  which 
the  conclusions  of  the  court  were  supported.  The  court 
said :  "  The  grain  being  mature,  the  course  of  vegetation 
has  ceased,  and  the  soil  is  no  longer  necessary  for  its  exist- 
ence. The  connection  between  the  grain  and  the  ground 
has  changed.  The  grain  no  longer  demands  nurture  from 
the  soil.  The  ground  now  performs  no  other  office  than 
aflfording  a  resting-place  for  the  grain.  It  has  the  same 
relations  to  the  grain  that  the  warehouse  has  to  the  threshed 
grain,  or  the  field  has  to  the  stacks  of  grain  thereon.  It 
will  not  be  denied  that  when  the  grain  is  cut  it  ceases  to  be 
a  part  of  the  realty. .  The  act  of  cutting  it,  it  is  true,  appears 
to  sever  the  straw  from  the  land.  But  it  is  demanded  by 
the  condition  of  the  grain.  It  is  no  longer  growing.  It  is 
no  longer  living  blades,  which  require  the  nourishment  of 
the  soil  for  its  existence  and  development.  It  is  changed 
in  its  nature  from  growing  blades  of  barley  or  oats  to  grain 
mature  and  ready  for  the  reaper.  Now,  the  mature  grain  is 
not  regarded  by  the  law  like  the  growing  blades,  as  a  part 
of  the  realty,  but  as  grain  in  a  condition  of  separation  from 
the  soil.     *     *     *     There  is  no  valid  reason  why  the  act 

«  Powell  V,  Rich,  41  111.  466. 

*  Hecht  V.  Dittman,  20  Am.  L.  Reg.  (N.  s.)  615. 
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of  cutting  should  change  the  property  in  the  grain.    ♦    ♦    * 
We  think  the  ownership  of  the  grain  should  be  determined 
by  its  condition,  not  by  the  act  of  cutting,  which  cannot  be 
done  as  soon   as   it  is   demanded   by  its   condition."     In 
arriving  at  its  conclusion,  the  court  evidently  overlooked 
the  fact  that  the  same  question  had  been  previously  raised 
in  the  Supreme  Court  of  Michigan,  in  a  case  in  which  a 
directly  opposite  conclusion  was   reached.'     The  question 
there  raised  was  whether  a  crop  of  corn  standing  on  the 
premises  in  December,  the  date  of  the  deed,  passed  with 
the  land.     And  the  court  held  that  the  question  could  no 
more  depend  upon  the  maturity  or  immaturity  of  the  crop, 
than  the  passage  of  a  standing  forest  tree,  by  a  conveyance 
of  the  land,  would  depend  upon  whether  the  tree  was  living 
or  dead.     Stress  was   laid   on   the  fact  that  the  question 
of  severance  could  be  ascertained  with  certainty,  while  the 
fact  of  the  maturity  of  the  crop  would   be  determined  in 
many  cases  with   great  difficulty.     "  It  is   true,"  said  the 
court, ''  that  the  authorities  in  alluding  to  this  subject  gen- 
erally use  the  words  '  growing  crops,'  as  those  embraced  by 
a  conveyance  of  the  land ;  but  this  expression  appears  to 
have  been  commonly  employed   to  distinguish  crops  still 
attached  to  the  ground,  rather  than  to  mark  any  distinction 
between  ripe  and  unripe  crops."    Thus  the  question  stands 
at  the  present  time,  and  future  adjudications  must  deter- 
mine, as  between   these   conflicting  cases,  which  of  them 
laid  down  the  rule  which  ought  to  govern  in  such  contro- 
versies.    It  is  to  be  remarked,  however,  that  so  far  as  the 
Statute  of  Frauds  is  concerned,  it  has  been  laid  down  that 
a  sale  of  standing  crops,  fructus  industrialism  is  not  a  sale 
of  an  interest  in  land,  within  the  meaning  of  the  fourth 
section  of  that  statute,  without  respect  to  the  maturity  or 
immaturity  of  the  crop.*    It  is  difficult  to  see  why  the  same 
principle  should  not  be  applicable  in  both  cases. 

'  Tripp  s.  Hascilg,  20  Mich.  254. 

'  Jones  V.  Flint,  10  Ad.  &  E.  753;  Buck  v.  Pickwell,  37  Vt  157*  163; 
Cafiod  V,  Browder,  2  Lea,  701. 
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When  there  is  a  parol  contract  for  the  sale  of  lands,  and 
under  such  contract  the  vendee,  with  the  consent  of  the  ven- 
dor, enters  into  possession  of  the  land  and  puts  in  crops,  the 
question  arises  whether  the  invalidity  of  the  contract  to  sell 
and  convey  aflfects  the  title  of  the  vendee  to  the  crops,  pro- 
vided the  vendor  refuses  to  perform,  repudiates  the  contract, 
and  ejects  the  vendee  from  the  land.  Such  a  question  arose 
in  the  Supreme  Court  of  New  York,'  in  a  case  where  the 
vendor  had  ejected  the  vendee  and  harvested  the  crop. 
That  court  was  of  opinion  that  the  vendee  could  not  main- 
tain an  action  against  the  vendor  for  taking  the  crop,  and  a 
nonsuit  was  accordingly  granted  on  the  ground  that  the  crop 
was  part  of  the  realty,  and  that  the  vendee  having  no  legal 
title  to  the  land,  could  have  none  to  the  crop.  But  the 
Court  of  Appeals  reversed  the  judgment,  declaring  that 
'*  the  invalidity  of  the  parol  agreement  to  sell  and  convey 
the  land,  did  not  affect  the  plaintiflf's  title  to  the  crop.  If 
the  agreement  had  remained  executory  in  all  its  parts,  of 
course,  none  of  its  stipulations  could  have  been  separately 
enforced,  though  if  standing  alone  they  might  have  been 
valid.  But  although,  by  reason  of  the  entirety  of  the  con- 
tract, the  plaintiff  could  not  have  enforced  the  stipulation 
allowing  him  to  possess  and  work  the  farm,  so  long  as  it 
remained  executory,  yet  after  it  had  been  so  far  executed 
that  the  crop  had  been  sown  and  was  growing,  the  invalidity 
of  the  other  provisions  of  the  contract,  under  the  Statute  of 
Frauds,  could  not  be  invoked  by  the  party  who  refused  to 
complete,  as  against  the  party  not  in  default,  for  the  purpose 
of  invalidating  that  part  of  the  contract  which  had  been 
executed,  and  divesting  the  plaintiff's  title  to  the  crop  raised 
in  pursuance  of  it." " 

In  a  case  recently  decided  in  Missouri,  it  is  held  that  the 
courts  will  take  judicial  notice  that  certain  crops  mature  at 
certain  seasons  —  in  that  case,  that  corn  was  mature  in  De- 
cember.3    And  so  in  Arkansas  judicial  notice  was  taken  that 

»  Harris  v,  Frink,  2  Lans.  35.  •  Harris  v.  Frink,  49  N.  Y.  29. 

3  Garth  v,  Caldwell,  72  Mo.  622. 
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a  crop  of  corn  could   not  have  matured  by  the   loth  of 

August'    But  ifi  Illinois  it  is  held  that  the  courts  will  not 

take  judicial  notice  of  the  time  when  crops  of  wheat,  barley, 

and  oats  mature.     The  reason  given  for  the  ruling  was  the 

fact  that  the  time  for  those  crops  to  mature  varied  greatly 

in  the  different  parts  of  that  State,  and  even  in  the  same 

locality.' 

^  Henry  Wade  Rogers. 

*  Floyd  V,  Ricks,  14  Ark.  286.  •  Dixon  v.  Niccolls,  39  III.  373. 
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I.  doapon  Bonds  as  Negotiable  Securities. 
IL  Primary  Office  of  Coupons.  ^ 

III.  Coupons  as  Appurtenant  to  Bonds. 

IV.  Coupons  Negotiable  by  Their  own  Terms. 

V.  General  Views  Concerning  the  Negotiability  of  Coupons. 
VI.  Detached  Coupons  not  Negotiable  by  Their  own  Terms. 
VII.  Decisions  Denying  the  Separate  Negotiability  of  such  Coupons. 
•  VIII.  Decisions  Affirming  such  Separate  Negotiability. 

I.  Coupon  Bonds  as  Negotiable  Securities.  —  The  negotia- 
bility of  coupon  bonds  has  been  so  frequently  recognized  in 
the  adjudications  of  the  American  courts  as  to  have  become 
well  established.  The  Supreme  Court  of  the  United  States, 
in  1858,  considered  the  question  of  the  negotiability  of  this 
class  of  securities,  '*  when  it  is  shown  to  be  intended  that  they 
should  possess  this  character,  by  the  form  in  which  issued, 
and  the  mode  of  giving  them  circulation,"  as  settled  by  re- 
peated decisions  of  the  State  courts.* 

This  principle  of  law  is  based  upon  "  the  usage  and  prac- 
tice of  the  companies  themselves  and  of  the  capitalists  and 
business  men  of  the  country  dealing  in  them."  *  In  the  first 
establishment  of  this  principle,  it  may  be  taken  for  granted 
that  the  courts  did  not  attribute  to  the  coupons  any  negotia- 
bility separate  from  that  of  the  bonds  to  which  they  per- 
tained. Whatever  was  said  concerning  the  negotiability  of 
the  coupons  was  generally  said  of  them  as  appurtenant  to 
the  bonds.3  Being  thus  appurtenant,  the  coupons  would 
partake  of  the  characteristics  of  the  bonds,  be  negotiable 

'  White  V.  Railroad  Co.,  21  How.  575.  See  also  Murray  v.  Lardoer,  3 
Wall,  no,  and  Aurora  City  v.  West,  7  Wall.  82. 

■  White  V,  Railroad  Co.,  snpra^  p.  577. 

3  See  Railroad  v,  Clenea/,  13  Ind.  161;  Johnson  v.  County,  24  Hi* 
75;  In  re  Leland,  6  Ben.  175;  Canal  Co.  v.  Blair,  45  Md.  102;  Moran  v. 
Miami  Co,.,  2  Black,  722;  Jones  on  R.  R.  Sec,  sect.  320,  321. 
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with  them,  and  share  their  fate.'  "  Coupons  partake  of  the 
nature  of  the  particular  instrument  to  which  they  are  at- 
tached. They  are  intended  by  the  parties  to  be  evidence  of 
debt  in  the  hands  of  the  holder,  and  proof  of  payment  when 
in  possession  of  the  debtor."  *  An  individual  as  well  as  a 
corporation  may  issue  negotiable  bonds  and  coupons.^ 

But  municipal  and  corporation  bonds  may  easily  be,  and 
sometimes  are,  so  framed  as  to  be  devoid  of  negotiability. 
A  coupon  bond  which  reserved  to  the  railroad  company  that 
issued  it  "  the  right  to  pay  the  same  at  any  time  to  be  named 
by  them  "  on  certain  conditions,  was  held  to  be,  for  this  rea- 
son, non-negotiable.^  Somewhat  similar  to  this  was  the 
English  case  of  a  debenture  under  seal,  made  payable  to 
bearer,  which  was  held  to  be  not  negotiable  by  the  law  mer- 
chant, partly  on  the  ground  that  it  contained  a  stipulation  for 
determining  by  "drawing"  or  lottery  whether  the  maker 
might  not  have  the  option  of  paying  it  prior  to  the  day 
named  for  its  maturity .^  So,  also,  leaving  the  place  of  pay- 
ment blank  makes  railroad  coupon  bonds  non-negotiable ;  ^ 
and  a  provision  in  county  bonds  for  surrendering  them  and 
exchanging  them  for  other  bonds  deprives  them  of  negotia- 
bility .^  The  negotiability  of  county  bonds  may  be,  by  statute 
made  dependent  upon  their  registration  and  delivery  by  a 
public  officer.® 

II.  Primary  Office  of  Coupons,  —  The  question  of  the  sep- 
arate negotiability  of  coupons  is  a  distinct  question,  present- 
ing new  features,  and  depending  to  some  extent  upon  different 
considerations.     The  primary  use  of  coupons  is  to  furnish 

'  The  Statute  of  Limitations  which  bars  the  remedy  on  the  bonds  is  the  one 
which  also  ban  the  remedy  on  the  coupons.  Lexington  v.  Butler,  14  Wall. 
2S2;  Clark  V.  Iowa  City,  20  Wall  583;  Amy  v,  Dubuque,  98  U.  S.  470; 
Kershaw  v.  Hancock,  18  Blatch.  383. 

■  Grier,  J.,  in  McCoy  v.  Washington  Co.,  3  Wall.  Jr.  381. 

3  In  re  Leland,  6  Biss.  175.  ^  Chouteau  v.  Allen,  70  Mo.  290. 

5  Crouch  V.  Credit  Fonder,  L.  R.  8  Q.  B.  374. 

^  Jackson  v.  Railroad,  2  Woods,  141. 

7  Merri wether  v.  County,  5  Dill.  265. 

'  Lewis  V,  County,  i  McCrary,  458;  3  Fed.  Rep.  191. 
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evidence  of  indebtedness  when  in  the  hands  of  the  holder, 
and  evidence  of  payment  when  in  the  hands  of  the  maker.* 
Of  course,  if  no  negotiable  terms  are  employed,  it  may  be 
fairly  presumed  that  no  other  use  of  the  coupons  was  in- 
tended. For  the  purpose  above  stated  it  is  not  necessary  to 
make  them  negotiable."* 

III.  Coupons  as  Appurtenant  to  Bonds, — In  actions  brought 
upon  coupons  alone,  by  the  party  who  was  the  owner  and 
holder  of  both  bonds  and  coupons,  the  plaintiff's  right  to 
recover  has  been  sustained,  upon  the  theory  that  the  cou- 
pon was  but  appurtenant  to  a  bond,  in  which  was  found  the 
defendant's  obligation  to  pay  the  interest,  the  coupon  be- 
ing but  additional  or  cumulative  evidence  of  the  indebted- 
ness therefor.3 

And  the  same  theory  of  the  cumulative  character  of  the 
coupons  has  been  applied  to  cases  where  the  plaintiff,  who 
sued  upon  the  coupons,  did  not  own  the  bonds  and  could  not 
produce  them  ;  the  coupons  in  these  cases  being  negotiable 
by  their  own  terms.*  Said  Mr.  Justice  Nelson:  "These 
coupons  are,  substantially,  but  copies  from  the  body  of  the 
bond  in  respect  to  the  interest ;  and,  as  is  well  known,  are 
given  to  the  holder  of  the  bond  for  the  purpose,  first,  of  en- 
abling him  to  collect  the  interest  at  the  time  and  place  men- 
tioned without  the  trouble  of  presenting  the  bond  every  time 
it  becomes  due."  * 

Where  the  coupons  were  not  negotiable  by  their  own  terms, 

*  McCoy  V,  Washington  Co.,  supra;  Jones  on  R.  R.  Sec,  sects.  321,  338 ; 
Dan.  on  Neg.  Inst.,  sects.  1489,  1493;  Jsickson  v.  Railroad  Co.,  48  Me.  147; 
Crosby  v.  Railroad  Co.,  26  Conn.  121;  Maddox  v,  Graham,  2  Mete  (Ky.) 
56;  Arents  v.  The  Commonwealth,  18  Gratt.  750;  Bank  v.  County  Commis- 
sioners, 14  Minn.  77;  Bank  v.  New  Orleans,  5  Am.  L.  Reg.  (n.  s.)  555;  Clarke 
V.  Janesville,  i  Biss.  98.  (The  last  named  case,  decided  in  1856,  took  the 
view,  since  abandoned,  that  coupons  payable  to  bearer  are  not  negotiable.) 

*  Evertson  v.  Bank,  66  N.  Y.  14. 

3  Lexington  v.  Butler,  14  Wall.  282;  Amy  v,  Dubuque,  98  U.  S.  470 ;  War- 
ner V,  Iron  Co.,  3  Woods,  514.  See  Codman  v.  Railroad,  16  Blatchf.  I  5. 
See  also  Jones  on  R.  R.  Sec,  sect.  320. 

4  City  V,  Lamson,  9  Wall.  477 ;  Clark  v.  Iowa  City,  20  Wall.  583. 

5  City  V.  Lamson,  9  Wall,  at  p.  483. 
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but  were  sued  upon  by  the  owner  of  the  bonds,  a  suit  was 
sustained  upon  the  same  theory.'  In  Deming  z/.  Houlton,' 
it  was  held  that  possession  of  the  coupons  was  prima  facie 
evidence  that  their  holder  was  the  holder  of  the  bonds  also 
from  which  they  were  cut ;  and  the  court  found  sufficient 
evidence  in  that  case  that  the  plaintiff  was  the  holder  of  the 
bonds,  making  no  particular  reference  to  the  terms  of  the 
coupon.  And  in  Moran  v.  Miami  County ,3  where  the  cou- 
pons sued  on  were  devoid  of  negotiable  terms,  but  the  plain- 
tiff held  the  bonds  to  which  they  pertained,  judgment  was 
in  like  manner  given  in  his  favor,  apparently  upon  an  assump- 
tion of  the  correctness  of  this  principle,  but  without  discuss- 
ing it  In  Queensbury  v.  Culver,^  although  the  coupons 
were  detached,  the  question  did  not  arise,  because  the  plain- 
tiff held  the  bonds  also. 

IV.  Coupons  Negotiable  by  Their  own  Terms.  —  The  ques- 
tions of  the  separate  negotiability  of  coupons  and  the  right 
of  action  upon  them  by  the  holder  thereof,  when  the  coupons 
are  themselves  couched  in  negotiable  terms,  have  presented 
but  little  difficulty.  Courts  have  readily  treated  the  act  of 
the  maker  of  the  bond,  in  employing  negotiable  terms  in  his 
coupons,  as  evidence  of  an  intent  to  make  the  coupons  nego- 
tiable separate  from  and  independent  of  the  bonds.' 

Mr.  Justice  Davis  said :  "  The  coupons  are  drawn  so  that 
they  can  be  separated  from  the  bonds,  and  like  the  bonds 
are  negotiable;  and  the  owner  of  them  can  sue  without  the 

'  McCoy  V,  Washington  Co.,  7  Am.  L.  Reg.  193;  3  Wall.  jr.  381. 

'  64  Me.  254.  3  2  Black,  722.  4  19  Wall.  83. 

s  Thomson  v.  Lee  Co.,  3  Wall.  327;  Evertson  v.  Bank,  66  N.  V.  14;  Ken- 
nard  v,  Cass  Co.,  3  Dillon,  147;  Aurora  City  v.  West,  7  Wall.  82;  City  v, 
Lamsoo,  9  WalL  477;  Lexington  v.  Butler,  14  Wall.  282;  Clark  v,  Iowa 
City,  20  Wall.  583 ;  Walnut  v.  Wade,  103  U.  S.  683 ;  Spooner  v.  Holmes, 
102  Mass.  503 ;  Haven  v.  Railroad  Co.,  109  Mass.  88 ;  Arents  v.  Common- 
wealth, 18  GratL  750;  Nashville  v.  Bank,  i  Bazt'402;  Nashville  v.  Insurance 
Ca,  2  BazL  296;  Evans  v.  RaUroad  Co.,  2  Pittsb.  Rep.  483  (U.  S.  Cir.  Ct)  ; 
Bank  ir.  Bennington,  16  Blatchf.  53;  Whiting  v.  Potter,  18  Blatchf.  165;  Pettit 
V.  Hope,  I  Ibid.,  180 ;  Irwin  v,  Ontario,  i  Ibid,,  259 ;  Sewall  v.  Brainerd, 
38  Vt  364;  Jones  on  R.  R.  Sec,  sect  322;  Dan.  on  Neg.  Inst.,  sect  1509; 
Burroughs  on  Pub.  Sec,  574. 

VOL.  vni.  NO.  4  24 
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production  of  the  bonds  to  which  they  were  attached,  or 
without  being  interested  in  them ; "  *  and  Mr.  Justice  Nelson 
said  that  one  object  for  which  such  coupons  were  attached 
to  bonds  was  **  to  enable  the  holder  to  realize  the  interest 
due,  or  to  become  due,  by  negotiating  the  coupons  to  the 
bearer  in  business  transactions,  on  whom  the  duty  of  col- 
lecting them  devolves." '  In  these  cases  the  coupons  were 
payable  to  bearer.  In  Sewall  v.  Brainerd,  it  was  said  :  "As  the 
coupons  are  made  payable  to  bearer,  and  as  the  coupon  only 
is  required  to  be  presented  when  paid,  it  is  more  reasonable 
to  suppose  the  intention  was  to  pay  the  coupon  to  the  holder 
of  the  coupon^  in  case  it  should  be  severed  and  sold  without 
the  bond."  3 

In  Knox  County  v.  Aspinwall,^  and  Aurora  City  v.  West  * 
the  form  of  the  coupon  was  not  set  out,  but  the  language  of 
the  court  indicates  that  the  coupons  in  suit  possessed  nego- 
tiable terms.  In  the  first  named  case,  Mr.  Justice  Nebon 
said :  "  These  coupons  or  warrants  for  the  interest  were  drawn 
and  executed  in  a  form  and  mode  for  the  very  purpose  of 
separating  them  from  the  bond,  and  thereby  dispensing  with 
the  necessity  of  its  production  at  the  time  of  the  accruing 
of  each  instalment  of  interest."  And  in  the  second  named 
case,  Mr.  Justice  Clifford  said :  "  Coupons  are  written  con- 
tracts for  the  payment  of  a  definite  sum  of  money,  on  a 
given  day ;  and  being  drawn  and  executed  in  a  form  and 
mode  for  the  very  purpose  that  they  may  be  separated  from 
the  bonds,  it  is  held  that  they  are  negotiable,  and  that  a  suit 
may  be  maintained  on  them  without  the  necessity  of  pro- 
ducing the  bonds  to  which  they  were  attached." 

It  has  been  held  in  general  terms  that  coupons  when  paya- 
ble to  bearer  are  negotiable  and  pass  by  delivery ;  ^  and  suits 
on  negotiable  coupons  have  often  been  sustained  without  dis- 
cussion of  the  question  of  their  negotiability .7     Frequently, 

*  Thomson  v,  Lee  Co.  supra,  *  City  v.  Lam*on,  supra^ 

3  38  Vt.  at  p.  37a.  *  21  How.  539.  3  7  Wall.  82. 

^  Miller  v.  Railroad  Co.,  40  Vt  399;  Mercer  Co.  v. Hubbard,  45  III.  142; 
Miller  v.  Berlin,  13  Blatchf.  245. 

7  Ring  V.  County,  6  Iowa,  265 ;  Opdyke  v.  Railroad  Co.,  3  Dill.  55 ;  Singer 
V.  Railroad  Co.,  6  Mo.  App.  427. 
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the  bonds  from  which  the  negotiable  coupons  were  cut  were 
not  and  could  not  be  produced  at  the  trial.'  Whe(e  nego- 
tiable detached  coupons  have  been  stolen  from  tiie  rightful 
owner,  and  sold  in  the  market,  the  rule  of  negotiability  has 
been  applied  to  them,  and  the  right  of  an  innocent  purchaser 
to  recover  on  them  has  been  sustained.*  But,  as  in  other 
cases  of  negotiable  paper,  this  rule  does  not  apply  to  matured 
or  past  due  coupons,  when  stolen.^ 

A  brief,  but  succinct,  review  of  the  decisions  of  the  Supreme 
Court,  relative  to  this  class  of  coupons,  was  made  by 
Wheeler,  J.,  in  Bank  v,  Bennington.'* 

In  view  of  the  firmness  with  which  this  principle  of  the 
negotiability  of  aptly  framed  coupons  is  now  fixed  in  the 
jurisprudence  of  the  United  States  courts,  it  is  instructive 
to  observe  that  when  the  question  first  arose  in  those  courts, 
it  was  held  that  coupons  payable  to  bearer  were  not  nego- 
tiable.s 

V.  General  Views  Concerning  the  Negotiability  of  Cou- 
pons. —  It  is  to  be  remembered  that  the  general  language  of 
the  courts  in  favor  of  the  negotiability  of  bonds  and  coupons 
has  been  most  frequently  applied  to  cases  where  the  cou- 
pons themselves,  as  well  as  the  bonds,  were  in  negotiable 
tenns.^  Several  cases  are  to  be  found  which  are  not  con- 
clusive on  the  subject,  though  persuasive  in  favor  of  the 
doctrine  that  coupons  to  be  separately  negotiable  must 
possess  negotiable  terms.  Moran  v.  Miami  County ,7  was  ' 
a  suit  on  non-negotiable  coupons,  but  as  they  were  annexed 
to  bonds  held  by  the  plaintiff,  the  case  does  not  contravene 
the  doctrine  as  established  by  the  great  majority  of  the 

'  Cicero  v,  Clifford,  53  Ind.  191 ;  Cooper  v.  Thompson,  1 3  Blatchf.  434. 

'  Evertson  v.  Bank,  supra;  Gilbongh  v.  Railroad  Co.,  I  Hughes,  410. 

3  Arents  v.  The  Commonwealth,  18  Gratt.  750;  Gilbough  v.  Railroad  Co., 
iupra. 

«  16  Blatchf.  53  (1879).  5  Clark  v.  Janesville,  i  Biss.  98  (1856). 

^  Mercer  Co.  v.  Hacket,  i  Wall.  83;  Gelpcke  v.  Dubuque,  I  Wall.  175* 
Murray  v.  Lardner,  2  Wall.  1 10 ;  Supervisors  v,  Schenck,  5  Wall.  772 ;  Jones 
on  R.  R.  Sec,  sects.  320,  321. 

^  2  Black,  722. 
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cases  in  the  same  court.  In  Woods  v.  Lawrence  County/ 
where  the  coupons  were  not  negotiable,  it  does  not  clearly 
appear  whether  or  not  the  plaintiff  owned  the  bonds, 
though  several  expressions  in  the  opinion  of  the  court 
seem  to  imply  that  he  did ;  one  of  them  being  the  statement 
that  ''the  plaintiff  gave  in  evidence  one  of  the  coupons 
upon  which  he  had  sued,  attached  to  the  county  bonds."* 
In  Ketchum  v.  Duncan,^  the  negotiability  of  detached  "in- 
terest coupons"  is  assumed  by  the  court.  The  precise 
form  of  the  coupons  there  in  suit  is  not  stated.  But  it  is 
probabk  the  court  had  no  intention  of  varying  from  its 
former  frequent  rulings  that  such  negotiability  must  be 
evidenced  by  the  terms  of  the  coupon.  This  view  derives 
confirmation  from  the  recent  case  of  Walnut  v.  Wade/  a 
suit  upon  detached  coupons,  which  were  negotiable  by 
their  own  terms,  and  in  which  the  doctrine  of  former 
cases,  that  such  coupons  are  negotiable  by  delivery,  was 
affirmed. 

In  Nashville  v.  Bank,^  the  court  said,  with  regard  to  cou- 
pons, "  they  are  a  class  of  securities  in  some  respects  differ- 
ing from  all  others;  they  are  intended  as  evidences  that  the 
holder  is  entitled  to  receive  the  amount  at  the  time  and  place 
specified,  and  whatever  their  form,  their  legal  effect  is  the 
same;"  (citing  18  Gratt.  750).  This  general  language  used 
in  a  suit  upon  detached  coupons  held  by  one  not  the  owner 
of  the  bonds,  would  seem  to  attribute  negotiability  to  all 
coupons  irrespective  of  their  form ;  but  an  examination  of 
the  case  shows  that  the  court  applied  this  language  to  cou- 
pons negotiable  in  form.     The  same  doctrine  was  reaffirmed 

>  I  Black,  386. 

'  The  coupon  in  that  case  was  in  this  form :  — 

"  County  of  Lawrbncb. 

"Warrant  No.  37.  For  Thirty  Dollars. 

"  Being  for  six  months'  interest  on  bond  No.  — ,  payable  on  the  first  day  of 
January,  a.  d.  1873,. at  the  office  of  the  Pennsylvania  Railroad  in  the  city  of 
Philadelphia." 

"$30.  ,  Clerk** 

3  96  U.  S.  659.  4  103  U.  S.  683. 

5  I  Baxt.  402. 
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in  a  subsequent  case  at  the  same  term,  involving  negotiable 
coupons  similar  to  a  portion  of  those  involved  in  the  former 
suit' 

Judge  Redfield,  in  a  note  to  the  case  of  Jackson  v.  Rail- 
road Company,^  printed  in  1863,^  suggested  that  coupons 
had  then  already  acquired  separate  negotiability  among 
business  men,  but  his  remarks  are  plainly  referable  to  cou- 
pons payable  to  bearer. 

VI.  Detached  Coupons  not  Negotiable  by  Their  own  Terms. — 
Where  coupons,  not  negotiable  by  their  own  terms,  are  found 
in  the  hands  of  one  who  does  not  own  the  bonds,  but  who 
has  received  the  coupons  by  assignment  from  the  owner  of 
the  bonds,  or  possibly  throug[h  several  successive  assign- 
ments, and  who  brings  suit  thereon  in  his  own  name,  the 
question  presented  is  one  of  more  difficulty.     There  may  be 
statutes  regulating  actions  by  assignees   of  choses,  under 
which  an  assignee  of  detached  coupons  would  be  allowed  a 
right  of  action  thereon  in  his  own  name,  whatever  their  form.'* 
If  the  right  of  action  in  such  a  case  be  claimed  under  the 
law  merchant,  and  not  under  statute,  it  must  rest  upon  the 
theory  of  the  separate  negotiability  of  the  coupon.     But  the 
courts  do  not  generally  take  the  view  that  such  coupons  are 
separately  negotiable.     Established  usage  or  custom  to  that 
effect,  if  existing  at  the  time  of  the  execution  of  the  bonds 
and  coupons,  and  shown  to  have  been  recognized   by  the 
parties  to  the  transaction,  would  probably  suffice  to  sustain 
the  negotiability  of  coupons  not  negotiable   by  their  own 
terms.    As  to  this  question,  there  is  no  uniform  rule  to  be 
deduced  from  the  decisions,  though  the  weight  of  authority 
is  apparently  in  favor  of  the  doctrine  formulated  by  a  recent 

'  NashTille  v.  Insurance  Co.,  2  Baxt.  296. 

*  48  Me.  147.  3  2  Am.  L.  Reg.  (n.  s.)  585. 

4  Maine  Rey.  Stats.,  1871,  cited  in  Burroughs  on  Pub.  Sec  585,  note  3,  and 
Jones  on  R.  R.  Sec,  sect  337,  note  4,  viz.:  <'  Where  coupons  for  interest  are 
issued  with  bodds,  and,  for  a  valuable  consideration,  are  detached  and  assigned 
by  delivery,  the  assignee  may  m^XnXMxa^  assumpsit  upon  them  in  his  own  name 
against  the  corporation  engaging  to  pay  them." 
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writer  in  this  Review,  that  "  usage  controls  the  rules  of  law 
applicable  to  particular  circumstances,  provided  it  be  known 
and  understood  by  the  parties,  and  be  reasonable." '  This 
means,  of  course,  so  far  as  it  applies  to  the  question  of  nego- 
tiability, a  general  usage,  firmly  established,  and  existing  for 
so  long  a  time  as  either  to  have  become  universal,  or  to  war- 
rant the  presumption  that  parties  interested  usually  make 
their  contracts  in  reference  thereto.  Such  usage,  if  estab- 
lished, cannot  be  objected  to  as  unreasonable.  Usage  of 
this  kind  was  recognized  in  Mercer  County  v,  Hacket,' 
and  White  v.  Railroad  Company,^  as  potential  in  conferring 
upon  coupon  bonds,  when  payable  to  bearer,  their  present 
acknowledged  negotiability.  It  was  also  considered  influen- 
tial to  a  similar  extent  in  an  •  English  case  involving  deben- 
tures under  seal,  payable  to  bearer,  with  interest  coupons 
attached.'*  In  Meyer  v.  Muscatine,^  general  usage  was 
allowed  to  sustain  the  act  of  an  Iowa  municipal  corporation 
in  making  its  coupons  payable  in  New  York,  the  court  saying 
that  "  it  added  to  the  value  of  the  bonds,  and  was  beneficial 
to  all  parties;  and  no  legal  principle  forbids  it."  In  one 
American  case  proof  of  custom  was  admitted  and  was  allowed 
to  make  a  promissory  note  negotiable  which  would  not 
otherwise  have  been  so.^  It  had  previously  been  intimated, 
on  an  earlier  appeal  in  the  same  case,  that  evidence  of  such 
a  custom  would  be  admissible  and  potential.^  But  it  has 
elsewhere  been  considered  doubtful,  as  to  coupon  bonds, 
whether  the  parties  can  give  to  either  bonds  or  coupons  a 
negotiable  character  without  the  employment  of  negotiable 
terms,^  even  with  the  assistance  of  usage.'  In  one  of  the 
Maine  cases  already  cited,'^  the  court  excluded  evidence 

'  Lawson  on  the  Power  of  Usage,  7  South.  Law  Rev.  56;  see  Lawson  on 
Usage  &  Custom,  485,  486. 

»  I  Wall.  83.  3  21  How.  575. 

4  In  re  Imperial  Land  Co.,  L.  R.  11  Eq.  Cas.  478. 

5  I  Wall.  384.  ^  Rindskoff  v.  Barrett,  14  Iowa,  loi. 
7  II  Iowa,  172.                                       ^  Jones  on  R.  R.  Sec,  sect  323. 

9  Evertson  v.  Bank,  66  N.  V.  14. 
*°  Jackson  v.  Railroad  Co.,  48  Me.  147.  • 
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of  usage  as  to  the  negotiability  of  coupons  devoid  of 
negotiable  terms,  which  it  may  be  inferred  from  the  con* 
text,  was  offered  to  show  a  usage  existing  subsequent  to  the 
execution  of  the  contract,  not  a  usage  contemporaneous 
therewith. 

The  weight  of  the  English  authorities  is  strongly  against 
the  admission  of  such  evidence.  In  Edie  v.  East  India  Com- 
pany/ which  is  a  leading  case  in  support  of  the  doctrine  that 
custom  cannot  be  allowed  to  contravene  or  avoid  settled  rules 
of  law,  evidence  of  a  custom  to  treat*  a  particular  form  of 
endorsement  of  a  bill  of  exchange  as  restrictive  of  negotia* 
bility,  was  held  inadmissible,  because  calculated  to  contra- 
vene the  established  law.  In  Crouch  v.  Credit  Fonder,* 
previously  referred  to,  evidence  of  a  custom  to  treat  deben- 
tures of  the  class  then  under  consideration  as  negotiable, 
was  in  like  manner  held  inadmissible.  And  in  another 
English  case,3  custom  for  sixty  years  was  not  allowed  to 
make  dividend  warrants  negotiable,  which  had  no  negotiable 
terms. 

VII.  Decisions  Denying  the  Separate  Negotiability  of  such 
Coupons.  —  Should  not  the  failure  of  the  maker  of  the  bond 
to  employ  negotiable  terms  in  framing  his  coupons  be  taken 
as  conclusive  of  an  intent  not  to  make  them  separately  nego- 
tiable? Several  well-considered  cases  are  found  directly 
deciding  that  such  coupons  are  not  negotiable  when  de- 
tached.4  The  first  case  in  Maine  was  a  suit  on  a  detached 
coupon,  not  negotiable  in  terms,  by  one  not  holder  of  the 
bond.  The  plaintiff  was  nonsuited.  The  court  said:  "No 
difficulty  is  perceived  in  so  framing  coupons  or  interest  war- 
rants, as  to  give  them  the  character  of  negotiable  instru- 
ments, independently  of  the   bonds  to   which  they  were 

>  3  Bnrr.  1216.  *  L.  R.  8  Q.  B.  374. 

3  Pmrtridge  v.  Bank  of  England,  9  Q.  B.  396. 

4  Myers  v.  Railroad  Co.,  43  Me.  232  (1857);  Jackson  v.  Railroad  Co.,  48 
Me.  147  (1858) ;  Crosby  v.  Railroad  Co.,  26  Conn.  121  (1857) ;  Wright  ». 
Railroad  Co.,  i  Disney,  465  (1857)  ;  Evertson  v.  Bank,  66  N.  V.  14  (1876)4 
See  Barroughs  on  Pub.  Sec,  584,  and  Jones  on  R.  R.  Sec,  sect,  323. 
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originally  attached,  if  the  parties  issuing  such  bonds  and 
coupons  so  desired.  But  to  give  them  that  independent 
negotiable  character,  without  the  interposition  of  legislation, 
the  intention  of  the  party  issuing  them  must  distinctly  so 
appear  upon  the  face  of  the  coupon  itself." '  In  the  other  case 
in  Maine '  the  coupon  contained  simply  a  promise  to  pay  the 
interest  *'  on  this  coupon,"  not  naming  any  payee.  It  was 
taken  to  be  the  intent  of  the  maker  of  the  bond  to  create, 
not  an  independent  negotiable  security,  but  a  mere  voucher, 
which  would  afford  evidence  of  payment  of  interest,  and 
supersede  the  necessity  of  enc^orsing  such  payment.  The 
plaintiff  not  being  the  holder  of  the  bonds  from  which  the 
coupons  were  cut,  was  nonsuited.  In  the  Connecticut  case  ^ 
a  similar  view  was  taken  of  a  coupon,  which  was  an  ''interest 
warrant,"  reciting  only  the  amount  of  interest  and  the  date 
when  payable,  but  naming  no  payee,  and  containing  no 
promise  to  pay ;  and  the  plaintiff  having  sued  upon  the  cou- 
pon alone,  and  not  upon  the  bonds  in  which  was  found  the 
defendant's  promise  to  pay,  was  put  out  of  court  on  the 
question  of  pleading.  In  the  Ohio  case,  "  it  appeared  that 
the  plaintiff  was  not  and  never  had  been  the  owner  of  the 
bonds  to  which  the  coupons  had  been  attached.  The  cou- 
pons had  been  cut  from  the  bonds,  and  were  claimed  by  the 
plaintiff  as  owner  and  holder;  but  from  whom  they  were 
acquired,  or  under  what  agreement,  was  not  stated."  The 
court  said :  "  If  the  instrument  does  not  show  on  its  face  an 
independent  contract  to  pay,  so  as  to  sustain  an  action,  then 
it  must  be  explained  by  the  circumstances  attending  its 
execution.  It  must  be  taken  in  connection  with  the  bond  to 
which  it  was  attached.  Being  so  taken,  it  appears  to  have 
been  intended  to  furnish  evidence,  by  its  presentation  and 
delivery,  of  the   payment  of  that  portion   of  the  interest 

*  43  Me.  239. 

■  48  Me.  147.  The  coupon  was  as  follows:  "York  and  Cumberland  Rail- 
road Company.  Coupon  No.  I.  Bond  No.  60.  On  the  first  day  of  May, 
1852,  the  York  and  Cumberland  Railroad  Company  will  pay  nine  dollars,  on 
this  coupon,  in  Portland.      $9.     (Signed  by  the  Treasurer.)  " 

3  26  Conn.  121. 
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secured  by  the  bond.  It  was  not  intended  to  x:onstitute  a 
separate  and  independent  contract."'  And  in  the  New 
York  case,  the  same  rule  of  non-negotiability  was  applied 
to  a  similar  coupon.'  This  case  involved,  also,  coupons 
payable  to  bearer,  which  were  held  independently  negotiable* 
The  inherent  distinction  between  these  two  classes  of  cou- 
pons was  stated  clearly  by  the  court,  the  question  as  to  each 
class  being,  whether  a  purchaser  of  the  coupons  detached, 
in  good  faith  and  before  maturity,  from  one  who  had  stolen 
them,  could  acquire  a  valid  title  as  against  the  true  owner. 
This  was  decided  affirmatively  as  to  the  coupons  negotiable 
by  their  own  terms,  and  negatively  as  to  the  other  class.  As 
to  the  first  class,  the  plaintiff's  protection  rested  ultimately 
on  the  fact  that  the  coupons  were  in  form  promissory  notes, 
and  that  he  had  purchased  them  within  the  three  days  of 
grace  to  which  they  were  entitled.^ 

These  direct  decisions,  testing  the  negotiability  of  detached 
coupons  by  the  terms  employed  in  them,  accord  so  well  with 
the  general  current  of  the  decisions  in  the  United  States 
Supreme  Court,  as  to  make  them  fair  exponents  of  the  weight 
of  authority  on  this  subject.  They  are  recognized  as  such 
by  Judge  Burroughs,  who,  in  his  treatise  on  Public  Securities, 

'  I  Disney,  at  p.  467.     The  coupon  in  this  case  was  as  follows ;  — 

*'  WJEurant  for  thirty-five  dollars,  being  half-yearly  interest  on  bond  No.  I, 
of  the  Ohio  and  Mississippi  Railroad  Company,  payable  in  New  York  on  the 
first  day  of  January,  1856.    $35.  H.  H.  Goodman, 

Secretary,** 

»  66  N.  Y.  14. 

3  The  form  of  the  first  class  of  coupons  in  this  case  was  as  follows :  —  • 

"$35-  The  Indianapolis,  Bloomington  and  Western  Railway  Company 
will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York,  thirty-five  dollars 
in  gold  coin,  on  the  ist  day  of  April,  1871,  for  semi-annual  interest  on  bond 
No.  —  "A.  P.  Lewis, 

Secretary** 

The  second  class  were  as  follows :  — 

"$35-  Interest  warrant  for  thirty-five  dollars,  upon  bond  No.  —  of  the 
Danville,  Urbana,  Bloomington  and  Pekin  Railroad  Company.  Payable  in 
gold  coin  at  the  oflBce  of  the  Farmers'  Loan  and  Trust  Company  in  the  city  of 
New  York,  April  i,  1871.  W.  J.  Ermentrout, 

Secretary,** 
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has  examinjcd  and  discussed  the  question  at  greater  leng^ 
than  any  other  text-writer.* 

VIII.  Decisions  Affirming  such  Separate  NegoHabili^. — 
There  are  two  American  cases  which  distinctly  hold  that 
coupons  devoid  of  negotiable  terms  are  negotiable  separate 
and  apart  from  their  bonds.  In  Bank  v.  Railroad  Company/ 
the  suit  was  upon  detached  coupons,  brought  after  the  bonds, 
from  which  they  had  been  cut,  were  paid  and  cancelled. 
These  coupons,  though  not  set  out  in  form,  were  described 
as  "  interest-warrants,"  and  from  the  arguments  of  counsel 
it  appears  that  they  were  wanting  in  negotiable  terms.  The 
suit  was  sustained,  the  court  saying :  "  We  think  it  settled, 
by  the  current  of  American  authority,  that  a  coupon  bond, 
like  those  set  forth  in  the  plaintiff's  declaration,  is  nego- 
tiable, and  that  its  coupons  are  also  negotiable,  and  may  be 
detached  and  negotiated  by  simple  delivery,  and  sued  on 
separately  from  the  bond."  No  case  was  cited,  however,  in 
which  it  had  been  previously  adjudicated  that  such  a  coupon 
was  separately  negotiable.  The  only  cases  referred  to  by 
the  court  were  White  v.  Railroad  Company,'  Knox  County  v. 
Aspinwall,*  Thompson  v.  Lee  County,^  and  Beaver  County  v. 
Armstrong.^  How  far  the  first  three  named  cases  are  from 
supporting  this  view  will  appear  from  the  references  already 
made  to  them.  One  case  involved  not  coupons,  but  nego- 
tiable bonds ;  and  in  the  other  two,  the  coupons  were  in  nego- 
tiable terms.  Nor  does  Beaver  County  v.  Armstrong  appear 
to  be  an  authority  to  this  effect.  It  does  not  so  hold  in  direct 
terms.  The  coupons  there  involved  were  not  set  out,  but 
they  were  described  in  the  declaration  as  promises  t6  pay 
to  the  lawful  holder  thereof  the  sum  therein  specified ;  the 
only  pleas  were  nil  debet  and  payment,  and  the  court  in 
general  terms  assumed  that  they  were  negotiable  paper. 
But,  irrespective  of  the   form  of  the   coupons,  it  did  not 

'  Burroughs  on  Pub.  Sec.  584,  585.       *  8  R.  I.  375  (1866). 

3  21  How.  575.  4  Ibid.,  539. 

5  3  Wall.  327.  *  44  Pa.  St.  63  (1862). 
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appear  that  they  were  detached.     They  were  said  to  be 

''attached  to"  the  bonds,  and  it  appeared  that  both  bonds 

and  coupons  were  introduced  in  evidence  in  the  case,  and 

that  presentment  of  the  coupons  for  payment  at  the  stipu* 

iated  place  in  New  York  was  excused,  because  the  county 

had  for  three  years  disputed  its  liability  as  to  both  bonds 

and  coupons.    The  case,  therefore,  is  apparently  of  that 

class  where  suit  is  brought  on  coupons  by  the  holder  of  the 

bonds. 

Smith  V.  Clark  County '  ia  like  manner  decided  that  a 
coupon  not  payable  to  any  particular  person  is  still  nego* 
tiable,'  the  court  professing  to  find  authority  for  this  view  in 
McCoy  V.  Washington  County.^  The  suit  was  brought  upon 
detached  coupons.  Several  other  interesting  questions  were 
considered  and  decided.  That  portion  of  the  opinion  of  the 
court  which  refers  to  this  question  is  as  follows :  "Another 
point  made  is  that  the  coupons  in  this  case,  not  being  made 
payable  to  any  particular  person,  are  not  negotiable.  That 
point  is  decided  in  McCoy  v.  Washington  County,  i  Wal. 
jr.  381."  But  that  case  does  not  so  decide  as  to  de- 
tached coupons.  The  suit  was  there  brought  upon  the 
coupons  by  the  holder  of  the  bonds  to  which  they  were 
originally  appended,  and  the  bonds  were  produced  at  the 
trial,^  and  the  court,  in  charging  the  jury,  read  one  of  the 
bonds.' 

It  thus  appears  that  each  of  these  exceptional  cases  was 
decided  in  deference  to  the  supposed  authority  of  previous 
cases,  which  cases  were,  however,  misapprehended.  No 
independent  reasoning  Or  argument  is  adduced  in  either 

»  54  Mo.  58;  I  Cent  L.  J.  5  (1873). 

'  The  coupon  was  as  follows :  — 

<*Stete  of  Missoari.  Bond  No.  51.  $35.  The  County  of  Clark  will  pay 
thirty-fiye  dollars  on  this  coupon  on  the  first  day  of  January,  1867,  at  the 
treasury  of  said  county.  G.  M.  OcHaTRU, 

"  Clerk  of  the  Clark  County  Court.*' 

3  3  WalL  jr.  381 ;  3  Phila.  290;  7  Am.  L.  Reg.  193. 

4  This  is  stated  as  the  distinguishing  feature  of  that  case,  by  Allen,  J.,  in 
66  N.  Y.  14  {supra). 

s  3  Phila.  191 ;  7  Am.  L.  Reg.  196. 
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case  which  .tends  to  support  the  decision  upon  principle ; 
but  it  is  erroneously  assumed  in  both  that  the  precise  ques- 
tion involved  had  been  previously  adjudicated.  These  cir- 
cumstances must  lessen  the  value  of  Bank  v.  Railroad 
Company,  and  Smith  v.  Clark  County,  as  authorities. 

James  O.  Pierce. 

MsifPHis,  Tbnn. 
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THE  PURCHASE  BY  CORPORATIONS  OF   THEIR 

OWN  CAPITAL  STOCK. 

In  the  Civil  Code,  prepared  and  reported  by  the  *Code 
Commissioners  of  New  York,  but  which  has  heretofore 
failed  of  adoption,  may  be  found  the  following  provision :  — 

"Sect.  406.  Unless  otherwise  provided,  a  corporation 
may  purchase,  hold,  and  transfer  shares  of  its  own  stock." 

This  seems  to  offer  a  good  text  upon  which  to  enter  a  pro- 
test against  the  inordinate  and  unchecked  expansion  of  the 
powers  of  private  corporations. 

The  reason  for  their  existence,  as  laid  down  by  all  the 
elementary  writers,  is  threefold ;  that  many  small  accumula- 
tions of  wealth  which  might  otherwise  lie  idle,  are,  through 
their  instrumentality,  utilized,  and  enterprises  too  great  for 
private  individuals  to  undertake  can  be  carried  through  by 
the  great  aggregation  of  these  small  accumulations;  that 
the  corporate  characteristic  of  perpetual  succession  is  an  aid, 
and  oftentimes  a  necessity,  in  undertaking  and  maintaining 
certain  branches  of  industry,  commerce,  or  public  improve- 
ments; and  that  individuals  are  enabled  to  risk  a  part  of 
their  fortunes  without  risking  all  —  to  avoid  the  danger  of 
putting  all  their  goods  in  one  bottom. 

The  last  consideration  seems,  in  many  cases,  to  be  the  pre- 
ponderating one,  since  we  find  innumerable  corporations  now 
in  existence  possessing  only  diminutive  capitals,  and  prose- 
cuting trades  which  could  be  successfully  and  conveniently 
carried  on  by  individuals  or  copartnerships.  Still,  the  three 
considerations,  taken  together,  do  justify  the  formation  of 
corporations ;  and  I  should  be  the  last  one  to  deny  the  value 
and  necessity  of  their  existence,  or  to  belittle  the  great  part 
they  have  played  in  developing  and  advancing  the  material 
prosperity  and  welfare  of  the  world.  It  is  in  view  of  that 
very  fact,  —  the  great  and  increasing  power  and  influence 
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which  they  possess,  and  because  so  large  a  proportion  of  the 
working  capital  of  the  country  is  now  in  their  hands,  —  that 
there  should  be  some  limitations  to  their  powers,  some  con- 
ditions imposed  npon  them,  in  order  that  the  welfare  of  indi- 
viduals may  be  protected.     And  it  is  very  important  that 
our  legislators  should  closely  scan  all  proposed  enactments 
creating,  or  extending  the  scope  of,  corporate  bodies,  care- 
.    fully  limiting  the  powers  bestowed,  and  leaving  no  room  for 
an   extension  of  those  powers  by  judicial   interpretation; 
and  that  such  powers  and  functions  as  have  already  been 
bestowed  should  be  clearly  defined  and  settled.     For  neither 
corporations  in  their  present   development,  nor  the  great 
mass  of  corporate  law,  have  sprung  instantaneously  into  ex- 
istence ;  they  are  the  product  of  a  slow  and  steady  growth ; 
the  statute  books  of  each  year  show  some  addition  to,  or 
extension  of,  corporate  powers;   each  volume  of  Reports 
contain  decisions  interpreting  uncertainties  in  the  statutory 
corporate  rights,  and  by  that  interpretation  extending  those 
rights. 

In  order,  therefore,  to  restrain  corporate  powers  within 
proper  bounds,  each  one  of  these  sources  of  power  must  be 
carefully  watched  and  regulated. 

The  power  of  corporations  to  purchase  their  own  stock  is 
one  of  those  questions  which,  in  some  places,  have  been  set- 
tled by  direct  statutory  provisions ;  in  others  only  by  the 
determination  of  the  courts,  and  in  a  variety  of  ways.  In 
view  of  this  uncertainty,  and  of  the  variety  of  provisions 
upon  the  subject,  it  will  be  well  to  traverse  rapidly  the  whole 
ground  and  examine  all  the  statutes  and  judicial  determina- 
tions bearing  upon  the  point. 

In  England  corporations  are  chartered  sparingly,  the 
powers  conferred  on  them  being  carefully  limited ;  and  the 
rule  that  corporations,  being  the  creatures  of  statute  law, 
their  powers  are  limited  by  the  provisions  of  the  statutes 
creating  them,  and  that  they  possess  only  those  which  are 
specifically  granted,  is  rigidly  adhered  to.  No  power  to 
purchase  its  own  capital  stock,  having  been  granted  to  cor- 
porations, it  has  been  held  in  the  few  cases  in  which  the 
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question  has  arisen,  that  such  a  purchase  is  beyond  the  cor- 
porate powers  and  illegal.' 

The  court,  in  this  last  case  cited,  say  such  a  purchase  was 
"  either  a  dealing  in  its  own  shares,  which  is  contrary  to  the 
purpose  of  the  company,  or  else  a  reduction  of  its  capital 
stock  without  complying  with  the  formalities  required  by 
statute." 

In  the  various  States  in  this  country  greater  facilities  are 
offered  for  the  formation  of  corporations  than  in  England, 
and  greater  laxity  is  shown  in  granting  them  powers ;  and 
this  is,  no  doubt,  natural,  considering  our  peculiar  condition 
and  institutions.  We  have  a  newer  and  larger  territory  than 
has  England  to  develop  and  build  up ;  we  have  fewer  rich 
individuals  to  undertake  operations  for  that  development ; 
we  are  less  conservative  than  our  English  brethren.  Hence, 
the  tendency  to  aggregate  the  moderate  wealth  of  many 
individuals  into  corporate  form,  the  tendency  to  make  the 
formation  of  corporations  easy,  and  their  scope  a  wide  one. 

In  the  United  States  the  greater  number  of  private  cor- 
porations is  organized  under  general  laws  passed  by  the 
various  State  Legislatures  for  the  creation  of  different 
classes.  These  laws  in  general  provide  for  the  vesting  of 
certain  powers  in  corporations,  and  that  they  shall  possess 
no  other  powers  except  such  as  are  necessary  and  incidental 
to  the  exercise  of  those  specifically  conferred. 

The  following  summary  presents  all  the  statutory  provi- 
sions in  all  the  States  directly  authorizing  or  forbidding  the 
purchase  by  a  corporation  of  its  own  capital  stock :  — 

In  Connecticut,'  it  is  provided  that  "  corporations  voting 
to  reduce  their  capital  may  purchase  their  own  stock  at  not 
more  than  its  actual  value,  and  the  president  shall  cancel 
such  shares." 

'  In  re  LondoOt  etc.,  R.  Co.,  5  be  G.  &  S.  402 ;  Evans  v.  Coventry,  25  L. 
J.  Clu  4S9 ;  In  re  Northern  Coal  Mining  Co.,  13  Beav.  473 ;  In  re  London, 
etc.  Bank  (Zulneta's  Claim),  L.  R.  5  Ch.  444;  Ernest  v,  Nichols,  6  H.  L.  C. 
401;  In  re  United  Service  Co.  (Hall's  Case),  L.  R.  5  Ch.  707;  In  re  Mar- 
seilles, etc.,  R.  Co.,  L.  R.  7  Ch.  161;  Hope  v.  International  Financial  Co.,  L. 
R.  4Ch.  Div.  327. 

'  Gen.  Stats.  1875,  ch.  2,  part  8,  sect  6. 
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The  General  Laws  of  Colorado*  provide  that :  — 

"  Sect  10.  It  shall  not  be  lawful  for  such  {i.e.,  mining  and 
manufacturing)  corporation  to  use  any  of  its  funds  for  the 
purchase  of  stock  in  their  own  company  or  corporation, 
except  such  as  may  be  forfeited  for  non-payment  of  assess- 
ments thereon,  except  as  hereinafter  provided." 

**  Sect.  47.  No  bank  shall  be  the  holder  or  purchaser  of 
any  portion  of  its  own  stock,  or  of  the  capital  stock  of  any 
other  incorporated  company,  unless  such  purchase  shall  be 
necessary  to  prevent  loss  upon  a  debt  previously  contracted, 
in  good  faith,  on  security  which  at  the  time  was  deemed 
adequate  to  insure  the  payment  of  such  stock  independent 
of  any  lien  upon  such  stock ;  and  stock  so  purchased  shall 
in  no  case  be  held  by  the  bank  so  purchasing  for  a  longer 
period  of  time  than  six  months,  if  the  same  can  be  sold  for 
what  the  stock  cost  or  at  par." 

The  General  Laws  of  Pennsylvania,'  provide  that  any  cor- 
poration- may  invest  and  reinvest  its  surplus  or  other  funds 
or  earnings  in  its  own  stock. 

The  General  Statutes  of  Tennessee,^  provide  that,  "  No 
bank  shall  pay  interest  on  deposits,  nor  buy  in,  hold,  or 
cancel  its  own  stock ;  but  may  receive  it  in  payment  of  bad 
and  doubtful  debts,  or  for  the  purchase  of  real  estate,  and 
in  such  case  the  stock  shall  be  conveyed  to  a  third  party  in 
trust,  to  be  sold  by  him  for  the  benefit  of  such  bank." 

The  Virginia  Code^  provides  that  a  corporation  may 
receive  stocks  or  other  property  in  satisfaction  of  any  judg- 
ment, order,  or  decree,  or  as  collateral  security  for,  or  in 
payment  of,  any  debt,  and  may  purchase  stocks  or  other 
property  at  any  sale  made  for  its  benefit.  "  If  the  corpora- 
tion so  receive  shares  of  its  own  stock,  it  may  either 
extinguish  the  same  or  sell  and  transfer  such  shares  to  a 
purchaser.  While  a  corporation  holds  such  shares  of  its 
own  stock,  no  vote  shall  be  given  thereon." 


»  1877.    Ch.  19. 

■  Bright  Dig.,  vol.  I,  p.  292,  sect.  62. 

3  T.  &  S.  Rev.,  sect  1829  d.,  subd.  17. 

4  1873.     Title  17,  ch.  56,  sect  3. 
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Besides  these  direct  provisions,  there  are  some  others 
which  necessarily  or  apparently  imply  an  authorization  of 
the  exercise  of  the  power  in  question. 

In  Indiana,'  Maryland,'  and  New  York,^  it  was  provided 
that  manufacturing  companies  shall  not  use  any  of  their 
funds  in  the  purchase  of  any  stock  in  any  other  corpora- 
tion; this  provision  in  New  York,  however,  having  been 
amended,^  so  as  to  allow  the  purchase  of  stock  in  certain 
other  corporations.  The  use  of  the  word  "  other "  in  these 
provisions  would  seem  to  imply  the  right  of  such  corpora- 
tions to  purchase  shares  of  their  own  stock. 

The  following  statutory  provisions  more  strongly  imply 
such  power :  — 

New  Jersey:'  "If  any  incorporate  company  in  this. State 
shall  purchase  any  of  the  stock  of  such  company,  or  take 
the  same  in  payment  or  satisfaction  of  any  debt  due  to 
them,  such  corporation  shall  not  vote  in  virtue  of  their 
stock,  so  purchased  or  taken,  either  directly  or  indirectly, 
at  any  election  for  directors  of  said  company." 

West  Virginia : *  "If  the  corporation  acquire  shares  of  its 
own  stock,  it  may  either  extinguish  or  sell  the  same.  It  ex- 
tinguished, it  shall  operate  to  that  extent  as  a  reduction 
of  the  amount  of  its  capital  stock.  No  vote  shall  be  given 
on  any  stock  while  owned  by  the  corporation." 

New  York:'  "It  shall  not  be  lawful  for  the  directors 
of  any  monied  corporation  *  *  *  to  apply  any  portion 
of  the  funds  of  their  corporation,  except  surplus  profits, 
directly  or  indirectly  to  the  purchase  of  shares  of  its  own 
stock." 

This  is  the  extent  of  the  statutory  provisions  in  all  the 
States  of  the  Union  bearing  directly  or  indirectly  upon  the 
question.    The  few  decisions  in  point,  to  be  found  in  the 

*  Revision  of  1876,  vol.  i,  p.  631,  sect  7. 

*  Code  of  i860,  art  24,  sect  51. 
'  Laws  of  1848,  ch.  40,  sect  8. 

4  Laws  of  1866,  ch.  858,  sect  3,  and  1876,  ch.  358. 
s  Rev.  of  Laws  of  1877,  p.  184,  sect  43. 
'  ^  Rev.  Stats.  1879,  bh.  25,  sect  18. 
7  Rev.  Stets.,  Part  I.,  ch.  18,  tit  a,  art  i,  sect  i. 
voL.vnLNO.  4  35 
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Reports  of  the  different  States,  may  now  be  briefly  pre- 
sented :  — 

Ex  parte  Holmes:'  The  question  in  this  case  was  the 
legality  of  votes  cast  upon  stock  bought  in  by  the  corpora- 
tion to  secure  debts  due  to  it,  ^nd  vested  in  trustees  for  the 
benefit  of  the  corporation.  The  court  said :  "  No  doubt  the 
company  may,  from  necessity,  as  in  this  case,  take  their 
own  stock  in  pledge  or  payment,  and  keep  it  outstanding 
in  trustees  to  prevent  its  merger,  and  convert  it  to  their 
security;  but  it  is  not  stock  to  be  voted  on  within  the 
meaning  of  the  charter." 

Verplanck  v.  Mercantile  Insurance  Company:'  In  this 
case  the  vice-chancellor,  after  saying  that  a  purchase  by  the 
defendant  of  its  own  stock  did  not  come  within  the  statu- 
tory provision  3  forbidding  monied  corporations  to  expend 
any  of  their  funds  except  surplus  profits  in  the  purchase 
of  their  own  stock,  because  it  was  already  in  existence  on 
January  i,  1828,  continued:  "Complainants  also  claim  that 
such  purchase  is  a  fraud  by  directors  upon  the  stockholders* 
*  *  *  I  can  easily  imagine  how  it  may  be  so  in  some 
instances,  and  why  it  may  prove  injurious  to  the  interests 
of  the  latter.  But  there  is  no  evidence  before  me  of  any  such 
design ;  and  it  is  not  very  apparent  how  the  purchase  of  the 
shares  of  its  own  stock  has  been  detrimental  to  the  interests 
of  the  stockholders."  See  also  United  States  Trust  Company 
V,  Harris,^  and  Barton  v.  The  Port  Jackson  Plank- Road  Com- 
pany,s  where  plaintiffs  contracted  to  build  turnpike  road  of 
defendants,  and  defendants  agreed  to  purchase  certain  shares 
of  its  own  stock  from  plaintiffs,  and  to  give  a  mortgage  on 
the  road  to  cover  the  price  of  the  labor  and  materials  under 
the  contract,  and  of  the  stock  so  transferred ;  held,  that  the 
agreement  to  purchase  the  stock  was  against  public  policy; 
that  the  powers  conferred  on  such  companies  by  the  Revised 
Statutes  do  not  authorize  them  to  purchase  their  own  stock, 
although  they  may  perhaps  be  authorized  to  take  it  in  pay- 

*  5  Cow.  426  (1826).        3  Rev.  SUU.,  Part  I.,  ch.  18,  tit  2,  art  i,  sect  i. 

•  I  Edw.  Ch.  94  (1831).  4  2  Bosw.  90  (1857). 

5  17  Barb.  407  (1854). 
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ment  of  a  debt  due  them  ;•  and  that  the  section  declaring  that 
the  business  of  the  corporation  shall  be  managed  by  a  board 
of  directors  does  not  confer  upon  them  a  power  to  incur  a 
debt  by  purchasing  their  own  stock  at  par,  when  its  value 
may  be  far  below  that  figure,  or  to  purchase  at  all,  and 
mortgage  their  road,  and  make  their  stockholders  personally 
liable. 

State  Bank  of  Ohio  v.  Fox  &  Bruce : '  This  action  was 
upon  a  note  given  to  the  Columbus  Insurance  Company  for 
certain  shares  of  its  stock ;  one  defence  was,  that  the  note 
was  void  because  given  for  stock  of  the  company  which  the 
company  had  previously  taken  in  payment  of  debts  due 
to  it.  Hall,  J.,  said :  ''This  they  had  a  clear  right  to  do. 
*  *  *  This  stock,  so  owned  by  the  corporation,  the 
directors  had  the  right  to  sell  and  dispose  of  for  the  benefit 
of  the  corporation.  The  stock  was  not  extinguished  or 
destroyed  by  the  purchase  thereof  by  the  corporation. 
And  where  a  corporation  becomes  the  owner  of  its  stock, 
by  purchase  or  forfeiture,  the  directors  of  such  company 
may  sell  such  stock  and  issue  new  certificates  therefor." 

City  Bank  of  Columbus  v,  Bruce  &  Fox :  *  Action  on  a 
note  given  to  an  insurance  company ;  the  defence  was  want 
of  consideration,  because  the  note  was  given  for  stock  which 
had  been  illegally  bought  in  by  the  company  and  reissued. 
The  court  said,  by  Selden,  J.:  "  The  board  of  directors  met 
and  resolved  that  any  stockholder,  indebted  to  the  company 
on  stock-notes,  might  have  the  privilege  of  paying  any  part 
or  all  of  such  indebtedness  in  the  capital  stock  of  th^  com- 
pany, at  a  rate  specified  in  the  resolution.  Under  this 
authority  stock  was  transferred  to  the  company  in  payment 
of  notes  to  a  large  amount.  There  seems  to  be  no  ground 
for  questioning  the  validity  of  this  transaction.  I  am  not 
aware  of  any  common-law  principle  which  forbids  it,  nor  is 
it  shown  to  have  been  in  contravention  of  any  provision 
of  the  charter  of  the  company  or  any  other  of  the  statutes 
of  Ohio."     It  was  also  held  that  stock  so  transferred  to  the 

«  3  Blatchf.  431  (1856).  '  17  N.  Y.  507  (1858). 
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ot  mei^e  or  become  extinguished  with- 
1  by  the  directors  of  such  an  intent 
b  Petroleum  Company,'  and  East  New 
ailroad  Company  v.  Lighthall,'  recognize 
:orporations  of  common-law  powers  and 
oration  to  purchase  its  own  stock. 
:kwell,'  Davis,  J,:  "  It  cannot,  I  think,  be 

circumstances  of  necessity  or  motives 
:ors  had  a  right  to  invest  a  portion  of  the 
irious  ways.  •  •  •  The  debts  con- 
ank  must  sometimes  from  necessity  be 
r  in  stock  of  the  bank  itself,  or  of  some 
her  case,  it  continues  a  part  of  the  capital 
;  course  of  business  or  the  state  of  things 

bank  cannot   be  usefully  employed   in 

think,  be  no  objection  against  the  pur- 
tock.  In  such  purchases  a  part  of  the 
ithdrawn,  but  it  is  represented  by  the 
vhen  dividends  are  declared,  the  profits 
tock  as  may  have  been  purchased. belong 
tockholders,  and  are  nothing  more  than 
they  would  have  been  entitled  if,  instead 
0  much  of  the  capital  to  the  purchase 
;en  used  for  making  loans.  But  when  a 
things  occurs,  it   may  be   deemed   more 

again  the  amount  appropriated  for  the 
,  in  cash,  to  be  used  for  making  loans, 
lasing  and  again  selling  a  portion  of  the 
s  neither  extend  nor  curtail  those  limits 
iscribed  by  charter),  because  the  capital 

same,  neither  diminished  nor  increased, 
;presents  so  much  of  the  capital  as  was 
rchase,  and  when  sold  the  money  then 
e  of  stock."  I  have  quoted  this  opinion 
cause  it  is  a  full  analysis  of  the  effects 
ae,  at  least  so  far  as  the  interests  of  the 
sncerned, 
').      •  36  How.  48s  (1868).      3  ChirL  361  (iSaS). 
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Robison  v.  Beall:'  This  was  an  action  by  the  creditor 
of  a  company  against  a  stockholder,  who  defended  on  the 
ground  that  the  stock  upon  which  it  was  sought  to  hold  him 
individually  liable  had  been  illegally  transferred  to  him  by 
the  bank.  The  court  said :  **  One  of  the  transfers  of  stock 
was  signed  by  'A.  B.  Ragen,  Cashier.'  A.  B.  Ragen  was 
cashier  of  the  bank  at  the  time  of  the  transfer.  This 
transfer  was  objected  to  on  the  ground  that  'the  bank  could 
not  transfer  stock ; '  the  meaning  of  which  ground  seems  to 
have  been  that  the  bank  was  forbidden  to  become  the 
owner  of  its  stock,  and  therefore  could  not  have  had  any 
stock  to  transfer.  No  law  was  read  to  us  prohibiting  banks 
from  acquiring  title  to  their  own  stock,  and  we  dp  not  know 
of  any  such  law." 

Williams  v.  Savage  Manufacturing  Company' — by  the 
court :  "  Cases  have  been  cited  ^  to  show  that  if  the  shares 
of  a  corporation  are  transferred  to  the  corporation,  they 
merge  and  are  extinguished  ;  "  the  case  cited  holding  that 
corporations  may,  from  necessity,  take  their  stock  in  pledge 
or  payment,  and  keep  it  outstanding  in  trustees  to  prevent 
its  merger,  — "  implying,  of  course,  that  a  transfer  to  the 
company  itself  would  operate  as  a  merger;  and  I  presume 
that,  unless  there  is  some  provision  in  the  charter  to  the 
contrary,  it  would  have  that  effect.  But  it  does  not  follow 
that,  though  the  shares  transferred  to  the  company  are 
merged  for  the  time  being,  they  may  not  be  subsequently 
revived.  Banks  of  this  State  are  generally  authorized  to 
take  their  stock  in  pledge  or  payment  of  debts.  It  never 
was  the  understanding,  so  far  as  I  am  informed,  that  such 
transfer  of  its  own  stock  to  a  bank  had  the  effect  to  lessen 
its  capital." 

Rivanna  Navigation  Company  v.  Dawson :  ^  This  was  an 

action  to  set  aside  a  bequest  to  a  corporation  of  shares  of 

its  own  capital  stock,  on  the  ground  that  such  stock  would 

merge  and  the  capital  thus  be  illegally  diminished.     The 

'  court  said,  "  I  will  merely  remark  as  to  the  suggested  merger, 

*  26  Ga.  aS  C1858).  3  Ex  parte  Holmes,  5  Cow.  426  (1826). 

•  3  Md.  Ch.  451.  ^3  Gratt.  2  (1846). 
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er  of  each  company  vests  the  shares  of  capi- 
lased  hy  the  subscriptions  of  its  members,  not 
;ion  collectively,  but  in  the  subscribers  respec- 
nts  in  common,  and  authorizes  their  transfer 
;s  of  the  company ;  so  that  the  acquisition,  by 
1  its  corporate  character,  of  some  of  the  shares, 
nion  thereof  with  the  shares  owned  by  others ; 
'cnt  the  corporation  from  selling  out  the  shares 
lenever  its  duty  demands  it." 
iami  Exporting  Company : '  In  this  case  it  was 
diiiectors  of  a  bank,  who  were  authorized  by 
ipose  of  the  funds  of  the  company  in  such 
y  think  most  advantageous  for  the  company, 
dden  to  invest  in  certain  Government  bonds, 
purchase  for  the  company  stock  in  a  United 
And  the  court  continued  as  follows :  "  If  they 
'hy  have  they  not  power  to  buy  and  sell  their 
they  think  it  most  advantageous  to  the  com- 
hink  they  have  such  power,  and,  having  it, 
the  price,  the  mode  of  purchase,  and  of  pay- 
*  They  can  purchase  at  auction  or  private 
'  or  can  take  it  in  payment  of  debts  due  from 
whether  solvent  or  insolvent.  We  do  not  see 
:  must  necessarily  be  fraudulent,  or  that  a  pur- 
>f  these  modes  is  necessarily  a  withdrawal  of 
:  capital  stock  of  the  bank.  When  it  is  trans- 
bank  it  becomes  the  property  of  the  bank,  of 
stockholders,  in  proportion  to  their  individual 
anaged  for  them  by  the  directors  as  the  other 
lere  for  creditors  as  much  as  before  the  trans- 
it is  not  lessened." 

Columbia  Oil  Company : '  The  defendant  cor- 
lased  shares  of  its  own  stock,  and  subsequently 
firo  rata  among  the  stockholders.  The  plain- 
to  the  purchase  had  been  a  stockholder,  but 
stock  before  such  division,  sued  for  a  portion 
>  divided.  On  the  trial  the  judge  said,  "  With- 
1848).  •  SI  ?>.  St.  74  (1865)- 
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out  undertaking  to  base  my  opinion  upon  the  assumption,  I 
am  of  opinion  that  a  corporation  under  its  general  corporate 
powers  may  purchase  its  own  stock  when  the  .act  is  done  in 
good  faith  for  the  benefit  of  the  corporation."  On  appeal, 
the  court  said:  "The  employment  of  corporate  funds  to 
speculate  in  stock  of  the  company  to  which  the  funds  be- 
long is  not  a  practice  to  be  encouraged;  but  the  present 
plaintiff  is  not  in  a  position  to  censure  the  practice."  And 
further :  "  Whatever  we  might  think  of  it  (i.^.,  the  purchase 
of  its  own  shares)  in  a  different  proceeding,  we  can  in  this 
action  regard  it  in  no  other  light  than  a  valid  corporate  act." 

The  State  ex  rel.  Page  v.  Smith : '  The  court,  by  Redfield, 
J.,  said :  "  For  certain  reasons  (and  we  have  no  right  to 
assume  that  such  reasons  were  inadequate  or  improper),  the 
corporation  purchased  certain  shares  of  its  stock  and  placed 
it  on  the  books  as  stock  belonging  to  the  corporation  like 
other  assets.  It  is  claimed  that  thereby  said  stock  became 
merged  and  extinguished.  The  intent  of  the  parties,  and 
especially  of  the  corporation  is  important  in  determining  the 
character  of  such  transaction.  The  corporation  had  no  right 
to  diminish  its  capital  stock,  and  the  evidence  concurs  that 
the  corporation  purposed  to  hold  the  stock  thus  purchased 
as  not  merged,  but  subsisting  as  assets.  We  think  the  legal 
effect  of  such  transfer  of  stock  is  fairly  and  correctly  stated 
by  the  court  in  Williams  v.  Savage  Manufacturing  Company,* 
and  Bank  of  Columbus  v,  Bruce  &  Fox.^ 

Vail  V.  Hamilton,^  was  an  action  brought  by  the  receiver 
of  a  corporation  to  set  aside  a  mortgage  made  by  the  cor- 
poration, on  the  ground  that  the  necessary  written  assent  of 
the  owners  of  two-thirds  of  the  shares  of  stock  had  not  been 
given. 

The  corporation,  by  its  officers  had,  in  order  to  make 
up  the  necessary  two-thirds,  signed  the  written  assent,  as 
the  owner  of  nine  hundred  and  forty  shares  which  it 
had  acquired,  five  hundred  shares  of  which,  however,  it  had 

»  48  Vt  085  (1876).  •  3  Md.  Ch.  451. 

3  17  N.  Y.  507  (1858).     See  also  18  Vt.  131,  and  10  Ohio,  97. 
*  85  N.  Y.  453  (1881), 
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transferred  prior  to  the  execution  of  the  written  assent,  to 
one  Conkling,  in  pledge  for  its  prior  indebtedness  to  him. 

Danforth,  J.,  writing  the  opinion  of  the  court  says :  "  It  is 
claimed,  however,  by  the  respondent  (the  mortgagee),  that 
if  neither  the  corporation  nor  the  general*  stockholders  can 
be  deemed  to  represent  by  their  assents  the  nine  hundred 
and  forty  shares,  they  should  be  deducted  from  the  whole 
number,  and  then  the  assents  of  tl\e  stockholders  would  be 
enough.  But,  however  this  may  be  with  the  residue,  the 
shares  transferred  to  Conkling  ought  not  to  be  so  treated. 
As  to  them,  at  least,  there  was  no  merger  in  the  general 
fund  of  the  company.  They  were,  in  the  first  instance,  duly 
issued  for  value  received  by  it,  and  might  be  lawfully  repur- 
chased, or  taken  in  payment  of  debts  due,  or  otherwise 
acquired  by  the  corporation.  In  some  way  it  has  become 
the  owner  of  these  shares,  not  for  the  purpose  of  diminishing 
its  capital  stock,  but  for  enjoyment  as  property.  As  such 
they  stood  upon  its  books,  until  in  the  regular  transaction 
of  business  the  stock  was  transferred  to  Conkling.  The 
company  had  a  right  to  hold  it  unextmguished,  and  to 
reissue  it." 

It  not  having  been  shown  in  the  case  whether  'the  repur- 
chase of  stock  by  the  company  was  made  from  its  capital 
or  from  its  surplus  funds,  the  opinion  is  a  sweeping  recogni- 
tion of  the  absolute  right  to  repurchase;  but  it  must  be 
considered  as  a  mere  obiter  dictum,  since  the  validity  of  such 
repurchase  was  not  brought  into  question.  The  case  does, 
however,  practically  decide,  and  is  an  authority  for  the  doc- 
trine, that  stock  so  repurchased  or  otherwise  acquired  does 
not  merge. 

From  an  examination  of  the  foregoing  complete  synopsis 
of  the  statutory  provisions  and  judicial  decisions  it  will  be 
seen  that  the  consideration  which  has  been  given  to  the 
point  in  question  has  been  limited  in  extent  and  diversified 
in  character.  In  some  of  the  States  the  statutes  absolutely 
forbid  such  purchases,  in  others  as  absolutely  allow  them ; 
in  some  they  are  authorized  indirectly,  or  by  implication ;  in 
others  still,  they  are  authorized  only  as  to  certain  kinds  of 
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corporations  or  under  certain  circumstances ;  in  most,  there 
is  no  provision  at  all  on  the  subject.  The  adjudged  cases, 
too,  exhibit  as  great  a  variety  of  opinions.  It  will  be 
noticed  also,  that  some  courts  hold  that  stock  so  purchased 
becomes  merged ;  others  that  it  does  not.  In  this  state  of 
facts,  therefore,  it  is  not  improper  or  superfluous  to  examine 
the  question  freely  upon  its  merits. 

It  is  necessary  first  to  make  a  clear  distinction,  not  defi- 
nitely marked  in  the  above  adjudged  cases,  between  the 
purchase  by  a  corporation  of  its  own  stock,  on  the  one  hand, 
by  the  use  of  its  capital  or  part  thereof,  and  on  the  other* 
hand,  with  its  surplus  funds,  and  to  examine  each  practice  in 
turn. 

The  objections  to  such  a  purchase  from  the  funds  of  the 
capital  stock  may  be  made  upon  two  distinct  grounds  :  the 
injury  that  may  result  to  the  interests,  first  of  the  stock- 
holders, and  second  of  those  dealing  with  the  company. 

To  the  first  ground,  the  injury  to  stockholders,  the  opin- 
ion of  the  judge  in  the  case  of  Rockwell  v.  Hartridge,* 
quoted  above  at  length,  will  to  a  certain  extent  apply.  A 
certificate  of  a  share  of  stock  entitles  the  holder  to  a  certain 
proportionate  share  of  the  profits  of  the  company,  and  of 
its  property  upon  its  dissolution.  If,  now,  the  company  ex- 
change say,  half  of  its  property  for  half  of  its  shares,  the 
ratio  between  the  amount  of  the  corporate  property  and  the 
number  of  shares  outstanding,  and  consequently  the  value 
of  each  of  such  shares,  will  remain  unchanged. 

If  a  certain  proportion  of  its  property  be  exchanged  for 
a  larger  proportion  of  its  shares,  the  value  of  the  outstand- 
ing shares  will  be  enhanced.  The  possibility  of  the  ex- 
change by  the  company  of  a  certain  proportion  of  its 
property  for  a  smaller  proportion  of  its  shares  need  not  be 
considered,  since  such  a  purchase  could  only  be  accom- 
plished by  the  fraudulent  intention  of  a  majority  of  stock- 
holders to  sell  their  own  shares  to  the  corporation  at  a  price 
exceeding  their  value ;  and  against  such  an  action  a  court 
of  equity  would  always  give  ample  relief  to  the  minority. 

>  Charl.  261. 
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n,  that  the  interests  of  stockholders  could  not 
ured ;  indirect  injuries,  however,  might  result, 
nake  a  good  basis  for  objection  to  the  expen- 
rapital  of  a  corporation  in  the  purchase  of  its 

ti  a  purchase  is  practically  a  reduction  of  the 
l1  of  the  company,  it  would  injure  those  stock- 
ibscribed  for  or  puchased  stock  with  the  idea 
)any  was  to  undertake  some  enterprise  bene- 
dividual  property  or  business  of  themselves,  or 
se  which  could  no  longer  be  profitably  carried 
;duced  capital. 

sts  might  be  further  injured  through  their  tn- 
ity  being  increased ;  for  in  most  of  the  States 
vs  for  the  incorporation  of  companies  provide 
Lridual  liability  of  stockholders  in  case  of  the 
poration  to  meet  its  indebtedness ;  and  should 
be  compelled,  under  such  provisions,  to  pay 
»  proportionate  share  of  the  indebtedness,  he 
contribution  from  the  other  stockholders.  A 
>me  of  the  stock,  therefore,  by  the  company, 
:  the  individual  liability  of  a  stockholder  by 
;  number  of  contributory  shares.  But  if  the 
might  result  to  stockholders  are  considerable, 
ight  result  to  persons  dealing  with  the  com- 
;  much  greater. 

edit  to  corporations  people  consider  and  look 
liefly  to  the  capital  of  the  company.  All  the 
or  the  incorporation  of  companies,  therefore, 
e  safety  of  the  general  public,  that  there  shall 
ic  record  or  publication  of  the  amount  and 
the  capital,  and  that  such  capital  shall  be 
y  by  certain  prescribed  methods.  If,  now,  a 
xpends  part  of  its  capital  in  the  purchase 
:k,  the  capital  is  practically  reduced,  without 
th  the  prescribed  formalities,  and  without  any 
r  the  reduction  to  persons  dealing  with  the 
:h  is  thus  enabled  to  sail  under  false  colors 
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and  possess  a  fictitious  credit.  Creditors  of  a  corporation 
have,  to  the  amount  of  their  claims,  a  right  to  the  property 
of  the  corporation  prior  to  the  right  of  stockholders  to  the 
same ;  but  by  the  exchange  of  part  of  that  property  for  stock 
of  the  company,  that  priority  is  practically  reversed.  An 
extreme  case  may  be  taken  as  an  illustration :  A  corpora- 
tion is  organized  with  a  capital  of  |l  100,000,  which  is  paid  in. 
If  the  company  obtains  credit,  the  creditors  may  look  to 
that  capital  to  satisfy  their  claims  before  the  stockholders 
have  any  right  to  it.  Now,  if  the  company,  after  obtaining 
credit,  uses  its  whole  capital  in  the  repurchase  of  its  stock, 
the  only  property  left  from  which  the  creditors  may  satisfy 
their  claims  will  be  the  worthless  certificates  of  stock  given 
to  the  company  as  an  equivalent  for  its  capital  fund. 

It  must  be  evident  that  the  use  by  a  corporation  of  .its 
capital  fund  in  the  purchase  of  its  stock  is  a  pernicious 
practice  and  is  exposed  to  numerous  and  well-founded 
objections;  the  use  of  surplus  funds  for  such  a  purpose 
stands  on  quite  a  different  footing. 

A  surplus  fund  consists  of  profits  which,  in  accordance 
with  the  judgment  of  the  stockholders,  as  expressed  through 
their  trustees,  have  not  been  distributed  in  the  shape  of  divi- 
dends, but  have  been  detained  in  the  hands  of  the  trustees 
to  increase  the  working  facilities  of  the  company,  and  as  a 
resource  and  support  in  cases  of  emergency ;  the  manage- 
ment of  this  fund  naturally  rests  with  peculiar  propriety 
upon  the  discretion  and  judgment  of  the  trustees.  It  should 
be  invested  or  used  in  such  manner  as  to  afford  the  greatest 
safety,  power,  and  stability  to  the  corporation.  If  the  trus- 
tees deem  it  expedient  to  purchase  therewith  stock  of  the 
corporation,  what  harm  can  result  either  to  the  stockholders 
or  to  those  dealing  with  the  corporation  ?  Obviously  none. 
The  whole  of  the  capital  still  remains  employed  in  the 
prosecution  of  the  objects  for  which  the  corporation  was 
formed,  and  in  view  of  which  the  stockholders  took  stock ; 
the  very  fact  of  the  existence  of  a  surplus  insures  the  stock- 
holders against  the  possibility  of  being  called  on  to  meet  an 
individual  liability;  and  their  interests  in   the  surplus  or 
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undivided  profits  remain  the  same  as  if  the  fund  had  been 
invested  otherwise. 

Nor  would  the  interests  of  those  dealing  with  the  corpo- 
ration be  injuriously  affected,  since  the  capital  of  the  com- 
pany, upon  which  they  rely  for  their  safety,  and  in  view 
of  the  existence  of  which  they  entered  into  transactions 
with  the  company,  would  remain  intact. 

It  seems,  therefore,  to  be  theoretically  proper  and  in 
accordance  with  just  principles  that  corporations  should 
have  full  power  to  expend  their  surplus  funds,  but  not  their 
capital,  in  the  purchase  of  their  own  stock.  And  this  is,  as 
we  have  seen,  the  statutory  provision  in  New  York  in  regard 
to  monied  corporations. 

But  it  is  oftentimes  necessary  to  effect  a  compromise 
between  theory  and  practice;  and  considerations  of  prac- 
tical expediency  may  well  make  it  necessary  or  advisable  to 
modify  this  general,  theoretical  rule.  Let  us  consider,  for 
instance,  the  case  of  a  manufacturing  corporation  which  has 
a  fully  paid-up  capital,  but  no  surplus,  and  the  stock  of  which 
has  always  been  held  in  private  hands  and  never  publicly 
exposed  for  sale.  Under  the  circumstances,  it  may  easily 
be  conceived  that  the  offer  of  such  stock  at  public  sale 
might  seriously  injure  the  financial  credit  of  the  corpora- 
tion, and  that  it  would  be  a  wise  and  judicious  policy  on  the 
part  of  the  trustees  to  use  any  part  of  the  capital  funds 
which  chanced  to  lie  idle,  in  the  purchase  of  such  stock. 
So,  also,  where  a  corporation  follows  the  policy  of  encour- 
aging and  spurring  on  the  efforts  of  its  employees,  by  giving 
them  an  interest  in  the  business  and  profits  of  the  concern, 
it  might  be  impossible  to  carry  out  such  policy  unless  the 
corporation  possessed  some  of  its  own  stock  which  it  could 
dispose  of  to  such  persons  as  occasion  required.  Many 
other  like  contingencies  might  arise,  and  will  doubtless 
suggest  themselves  to  practical  men,  in  which  the  welfare 
of  a  corporation  might,  in  great  measure,  depend  upon  its 
power  to  use  part  of  its  capital  in  purchasing  its  own  stock. 

Considerations  of  this  sort  suggest  that  the  theoretically 
proper  rule,  as  above  laid  down,  should  be  so  modified  as  to 
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authorize  corporations,  in  all  cases,  to  expend  their  surplus 
fund,  and  a  certain  small  proportion  of  their  capital,  in  the 
purchase  of  shares  of  their  own  stock.  This  would  ensure, 
as  nearly  as  possible,  the  free  action  of  corporate  bodies, 
with  the  safety  and  protection  of  their  members  and  persons 
dealing  with  the  corporations ;  the  bestowal  of  more  sweep- 
ing powers  of  purchasing,  such  as  are  contemplated  in  the 
above-quoted  section  of  the  proposed  New  York  Civil  Code, 
should  be  earnestly  deprecated. 

Edward  C.  Moore,  Jr. 

Niw  York. 
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Manual  of  American  Mining  Law,  as  Practised  in  the  Western 
States  and  Territories.  By  W.  P.  Wade.  St  Louis:  F.  H.  Thomas 
&  Co.     1882.    pp.  426.     i2mo. 

In  this  pocket  volume  Mr.  Wade  has  aimed  to  give  the  miner  in 
camp,  and   the  lawyer  on  the  circuit,  a  trustworthy  collection  of 
of  Federal  and  local  statutes,  judicial  decisions  applicable  thereto^ 
and  the  regulations  and  rulings  of  the  land  office. 

The  merit  of  such  a  book  depends  on  the  intelligent  fidelity  of 
the  compiler.  If  well  done  its  value  is  not  easily  estimated;  if 
inaccurate  or  incomplete,  it  is  worse  than  none. 

Mr.  Wade  has  already  proved  himself  a  careful,  painstaking 
anther,  and  this  book  bears  plain  proofs  of  his  fitness  for  his  work* 
Of  course,  we  have  not  verified  his  quotations  of  State  and  Federal 
statutes  and  land  office  regulations.  But  we  have  ffone  so  Car 
in  car  examination  that  we  do  not  hesitate  to  commend  the  book 
to  the  classes  for  whose  use  it  was  produced.  They  will  be  served 
by  it. 
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A  NEW  book  by  an  author  of  the  distinction  of  Joel  Prentiss  Bishop  de- 
serves the  attention  of  the  profession.  Messrs.  Little,  Brown  &  Co.  have  jast 
issued  a  work  by  that  author  called  Commentaries  on  the  Written  Laws  and 
their  Interpretation.  It  is  not,  strictly  speaking,  a  new  book.  It  consists  of 
the  first  and  second  books  of  the  second  edition  of  his  work  on  Statutory 
Crimes.  In  preparing  that  edition,  he  discovered  that  what  he  had  said  upon 
the  written  laws  and  the  principles  of  their  interpretation  had  nearly  covered 
the  entire  subject,  in  its  relation  to  civil  as  well  as  criminal  cases.  He,  there- 
fore, added  such  further  illustrations  as  should  complete  the  subject  with  refer- 
ence to  civil  practice;  and  such  is  the  work  before  us.  With  the  honesty 
which  characterizes  Mr.  Bishop,  he  cautions  his  readers  that  the  same  matter 
still  remains  a  part  of  his  work  on  Statutory  Crimes,  just  as  it  is  given  here 
If  we  were  going  to  write  a  review  of  this  book,  we  should  describe  its  most 
distinctive  features  in  the  language  which  the  author  has  used  in  his  preface : 
**More  matter  is  condensed  into  these  comparatively  few  pages  than,  in  the 
forms  in  which  the  discussions  of  our  text-books  ordinarily  appear,  would 
sitffice  to  fill  a  volume  of  the  average  size.  But  to  index  it  required  the  same 
space  as  if  the  text  had  been  extended  in  the  usual  way.  Hence  it  is  that  the 
indexes  seem,  in  extent,  out  of  due  proportion  to  the  text"  This  language  is 
no  exaggeration.  There  are  but  two  hundred  and  forty-two  pages  of  ordinary 
text;  but  the  foot-notes  literally  teem  with  citations  of  cases  and  statutes* 
About  four  thousand  cases  are  cited.  The  index  —  and  we  may  here  inform 
our  readers  as  a  matter  of  personal  knowledge,  that  Mr.  Bishop  makes  his  own 
indexes;  he  does  not  hire  a  clerk  to  do  it  —  consists,  of  no  less  than 
sizty-seven  pages  of  brevier,  abounding  in  all  sorts  of  titles  and  cross- 
reCerences.  Mr.  Bishop  closes  his  preface  with  the  following  observa- 
tions: '*  While  this  book  is  written  to  be  consulted,  it  is  meant  also  to 
be  r€€ui.  There  is  no  other  legal  subject  whereon  a  book  which  shall  be 
read  is  so  much  needed.  And  the  one  here  presented  is  of  dimensions  so 
small — the  mastery  of  its  contents  is  so  completely  within  the  hours  avail- 
able  to  the  business  practitioner  or  judge  — that  I  venture  the  hope  of  finding 
for  it  readers  of  these  classes.  To  the  younger  practitioner,  and  to  the  stu- 
dent it,  if  found  worthy,  will,  let  me  add  the  further  hope,  make  plainer  and 
smoother  a  path  trodden  every  day  by  every  person  whose  avocations  are 
legal"  We  venture  to  say  that  all  of  Mr.  Bishop's  works  deserve  to  be  read. 
Unless  the  judge  is  jaded  beyond  endurance,  and  the  practitioner  has  given  up 
his  whole  life  to  money-getting,  neither  can  afford  to  let  such  books  as  Mr. 
Bishop's  go  unread.  We  respectfully  suggest  to  instructors  in  law  schools 
that  the  subject  of  statute  law  has  not  received  the  attention  which  it  should 
receive  as  a  distinct  branch  of  legal  study.    We  venture  to  suggest  further,  that 


lerto  been  written,  through  the  Bid  of  which  this  branch  of  1 
rail  (aught,  M  this.  In  our  judgment  this  book  on^t  gen 
aced  u  >  teit<book  in  our  law  schools. 

ul  members  of  the  legal  profession  are  waiting  with  no  li( 
■arance  of  the  third  and  concluding  volume  of  Prof.  Pomero 
[Uit;  Jurisprudence.  It  ii  safe  to  say  that  no  work  has  appeiu 
period  which  covers  such  a  wide  field  of  inquiry,  and  whi 
7  department  of  this  field  so  maoy  evideocel  of  thoros 
)found  study.  The  great  treatite  of  Mr.  Justice  Story  on  i 
.  probably  taken  higher  rank  ihao  any  American  law  book  wbi 
vrilten.  We  do  not  mean  to  lay  that,  in  the  United  Sax 
ligher  rank  that  the  works  o(  Kent  and  Greenleaf.  Nettl 
hat  it  deserve*  a  higher  rank  than  lome  of  the  more  rec 
op,  especially  his  work  on  the  Criminal  Law.  But  we  mi 
e  fact  (hat  it  has  acquired  a  reputation  in  the  courts  of  Wi 
tich  has  been  accorded  to  no  other  American  teit-book  of 
itantly  quoted  in  those  courts  as  authority  oo  the  gene 
uity  jurisprudence. 

liHicult,  even  for  one  who  had  acquired  a  familiarity  with  b 
a  comparison  between  the  work  of  Mr.  Justice  Story  i 
meroy.  The  former  dealt  with  the  system  of  equity  at 
turity,  —  when,  ai  ■  distinct  system,  it  had  reached  the  f 
opmenL  The  latter  has  had  the  more  difficult  talk  of  trac 
ith  the  common-law  system,  which  have  been  pr^rcis 
the  last  quarter  of  a  century  in  many  of  the  United  Stal 

of  the  fusing  of  the  two  distinctive  systems  of  procedu 
I.  In  some  States,  such  as  Missouri,  this  blending  has  b' 
It  the  only  clis(inclion  between  what  may  be  termed  a.  le 
equitable  action  is,  that  in   the    former  the   issues  of  I 

jury;  and,  in  the  latter,  by  the  judge.  The  principles 
eciiety  the  same  in  both  actions,  if  we  may  still  refer 
e  actions;  the  evidence  is,  in  both  actions,  heard  orally 

preserved  for  revision  by  a  bill  of  exceptions  signed  by 
hii  is  so,  —  while  the  judge  who  presides  at  the  trial  hma 
earing  and  seeing  the  witnesses,  —  the  shallow  coniervatj 
jurists  keeps  up  the  distinction  between  an  appeal  in  a  casi 
ail  in  a  case  in  equity,  which  makes  the  verdict  of  the  triei 
ts  in  the  former  case  conclusive  if  there  is  any  evidence 
which  requires  the  appellate  judges,  in  the  latter  case,  to 
and  try  the  facts  Jt  nava,  on  a  bill  of  exceptions.  The  ■■ 
onservatism  keeps  up  the  distinction  between  legal  right*  i 
,  in  a  sense  which  has  no  reference  to  the  subject  of  thercmei 
r  the  absurd  aod  confusing,  talk  about  legal  estates  and  et 
icb  was  heard  in  England  ■  huodred  yChrs  ago,  when  suit 
the  court  of  chancery  to  procure  relief  in  respect  of  cen 
re  not  deemed  rights  at  all  in  the  courts  of  law.     For  initan 
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the  courts  of  law  said  that  a  married  woman  can  make  no  contract,  because 
she  can  own  no  property  upon  which  a  contract  can  operate ;  it  all  belongs 
to  her  husband.  On  the  other  hand,  the  courts  of  chancery  said  that  a 
msrried  woman  can  own  property,  though  for  the  sake  of  form,  this  owner- 
ship shall  be  put  in  the  name  of  a  person  who  is  sui  Juris;  that  she 
may  contract  with  reference  to  this  property;  and  that,  when  so  contract- 
ing, she  will  be  deemed  a  /emf  sole.  But  we  have  taken  a  step  in  advance 
of  this.  Our  Legislature  in  Missouri  has  said  that  a  married  woman  can  own 
property,  and  that  the  xntenrention  of  a  trustee  is  not  necessary.  And  yet  the 
twaddle  in  regard  to  the  distinction  between  legal  and  equitable  estates  is  still 
kept  up  in  the  courts ;  and  it  has  come  to  something  like  this,  that  a  married 
woman  can  own  property  without  being  responsible  for  any  of  the  incidents 
which  attach  to  its  ownership,  except  so  far  as  the  property  itself  can  be  made 
answerable,  and  then  only  for  obligations  which  are  made  a  charge  upon  the 
property  by  her  contract,  or  by  statute.  She  may  own  a  mill,  and  operate  it  so 
negligently  as  to  kill  or  maim  some  of  her  servants,  and  yet,  as  we  interpret 
the  decisions  of  our  Supreme  Court,  she  cannot  be  made  to  make  good  the 
damages;  that  astute  tribunal  having  discovered  that,  at  common  law,  a 
personal  judgment  against  a  married  woman  is  a  nullity.  It  is  true  that  the 
common  law  in  former  times  has  been  different,  and  that  the  common  law  was 
enacted  in  this  State  by  statute ;  but  our  court  has  found,  in  its  power  to  repeal 
the  common  law,  a  new  head  of  jurisdiction. 

We  allude  to  these  opinions  merely  to  emphasize  the  absurdity  of  the  dis- 
tinction between  legal  and  equitable  estates  and  legal  and  equitable  rights. 
The  two  systems  of  law  and  equity  are  blended  in  this  State,  and  we  presume 
that  this  is  true  in  most  of  the  States  which  have  adopted  the  reformed  codes 
of  procedure.  A  right  is  now  a  right,  whether  it  arose  and  received  recog- 
nition in  former  times  under  the  doctrine  of  the  courts  of  law  or  under  the 
doctrine  of  the  courts  of  equity.  An  estate  in  property  is  an  ownership  of 
property,  and  the  incidents  of  such  ownership  ought  to  be  the  same,  whether 
the  historical  source  of  the  ownership  was  in  the  rules  of  the  courts  of  law 
or  in  the  rules  of  the  courts  of  equity.  A  person  who  enjoys  what  is  termed 
the  equitable  ownership  of  property,  which  ownership  is  characterized  by  the 
right  to  its  exclusive  use  and  disposition,  ought  to  be  held  to  the  same  obliga- 
tions and  liabilities,  with  respect  to  such  ownership,  as  where  the  estate  is 
called  a  legal  estate.  It  is  intolerable  that  there  can  be  two  kinds  of  law  in 
the  same  society,  running  along  side  by  side,  applying  to  the  same  persons 
and  to  the  same  kinds  of  property*  and  yet  diflfering  more  widely  from  each 
other  than  the  law  of  Missouri  differs  from  the  law  of  Mexico.  It  is  not  only 
highly  inconvenient,  because  the  mass  of  the  people  can  never  understand  it ; 
but  it  ought  to  be  abolished  for  the  further  reason  that  there  is  no  sense  in  it 
When  we  say  there  is  no  sense  in  it,  we  are  addressing  a  suggestion  to  the 
Legislatures  rather  than  to  the  courts ;  because,  if  common  sense  had  not  been 
in  a  large  measure  expelled  from  jiidicial  inquiries,  the  state  of  the  law  would 
not  render  such  a  suggestion  necessary.     The  courts  of  some  of  the  States 
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have  had  the  sense  to  hold  that  the  statutory  separaie  estate  of  married 
women  is  what  is  termed  a  legal  estate ;  that  is,  it  is  the  ordinary  form  of  the 
ownership'^of  property. 

Except  so  far  as  they  relate  to  some  differences  of  procedure' which  still 
obtain,  these  distinctions  are  practically  obsolete.  Let  us  hope  that  the  un- 
sparing analysis  which  is  conspicuous  in  Prof.  Pomeroy's  work  on  the  reformed 
procedure  will,  in  his  present  treatise,  aid  in  rooting*  these  incongruities  out  of 
the  law. 

In  a  recent  lecture  before  the  alumni  of  the  St.  Louis  Law  School,  Charles 
Nagel,  Esq.,  who  was  a  member  of  the  last  General  Assembly  of  the  State  of 
Missouri,  pointed  out  in  a  judicious  manner  the  evils  of  over-legislation  and 
special  legislation.  He  showed  that  the  recent  efforts  of  the  State  Constitution 
to  put  a  stop  to  special  legislation  have  been  evaded  by  all  sorts  of  le^rislatiTe 
devices,  until  the  constitutional  prohibitions  against  this  species  of  legislation 
have  come  to  be  little  more  than  ropes  of  sand.  In  every  L^slature,  all  sorts 
of  men  will  be  found.  There  are  old,  conservative  members,  who  are  returned 
by  their  constituents  term  after  term.  They  understand  thoroughly  the  evils 
of  too  much  legislation,  and  also  the  evils  of  hasty  and  ill-considered  legisla- 
tion ;  and  they  generally  vote  *'no,"  upon  every  bill  the  purport  and  policy  of 
which  they  do  not  clearly  understand.  It  is  to  be  regretted  that  these  men  con- 
stitute a  small  minority.  Their  influence  is  not  sufficient  to  stay  the  tide  of 
pernicious  legislation,  against  which  Mr.  Nagel  declaimed.  There  are  extrem- 
ists of  this  class,  who  may  be  said  to  be,  on  general  principles,  opposed  to  all 
legislation  except  the  necessary  appropriation  bills.  These  men  seem  to  think 
that  the  courts  can  take  care  of  things  without  the  aid  of  new  legislation.  It 
is  true  that  the  courts  legislate  a  great  deal,  but  unfortunately,  their  legislation 
consists  in  repealing  and  nullifying  existing  laws,  as  well  as  in  enacting  new 
laws.  Indeed,  the  courts  of  last  resort  in  some  of  the  States  seem  to  think 
that  one  of  their  chief  functions  is  to  nullify  and  obstruct  legislation.  If  we 
had  time,  we  could  make  a  long  catalogue  of  the  most  shameful  invasions 
by  the  judicial  courts  of  the  prerogatives  of  the  Legislature.  This  tendency  to 
over-judicial  legislation  does,  in  some  measure,  it  must  be  confessed,  check  the 
tendency  to  over-legislation  on  the  part  of  the  proper  legislative  bodies. 
These  bodies  are  generally  composed  of  men  from  all  avocations  of  life,  — 
merchants,  farmers,  mechanics,  physicians,  and  even  clergymen.  The  pre. 
dominating  class,  however,  is  lawyers.  And  it  is  to  be  regretted  that  of  the 
lawyers  the  great  majority  are  young  and  inexperienced  lawyers.  These  are 
the  unquiet  fledglings  who  are  responsible  for  most  of  the  hasty  and  over-legis- 
lation. Too  many  of  them  are  imbued  with  the  general  desire  to  reform  the 
world,  which  is  such  a  conspicuous  characteristic  of  youth.  Too  few  of  them 
possess  the  leveUheadedness  which  characterizes  Mr.  Nagel.  Nearly  every 
one  of  them  is  imbued  with  the  idea  that  he  is  sent  to  the  State  capital  by  his 
admiring  constituents  to  make  laws  ;  and  that  if  he  does  not  make  a  few  laws, 
he  fails  in  the  performance  of  his  noble  mission,  and  scarcely  earns  the  salary 
which  he  is  obliged  to  pledge  in  advance  to  his  hotel-keeper.     Too  many  of 
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these  youngsters  have  grievances  which  resemble  the  grievances  of  rebellions 
college  boys ;  and  they  proceed^  where  possible,  with  a  fiery  seal,  to  redress 
these  grievances  through  the  form  of  legislative  enactments.  One  of  them,  in 
ODe  of  his  early  efibrts  at  the  bar,  perhaps  attempted  something  very  foolish, 
which  the  circnit  judge  did  not  take  kindly  to,  and  he  proceeds  to  redress  his 
grievance  against  the  judge  by  introducing  a  bill  to  have  his  county  put 
into  another  judicial  circuit.  The-  bill  passes  ntm,  com.  Another* one* 
perhaps,  appeared  for  the  first  time  in  an  appellate  court  in  a  case  at  law,  and 
proceeded  to  harangue  the  court,  not  only  as  though  it  were  a  jury,  but  as 
though  it  were  an  ignorant  and  depraved  jury.  He  was  stopped  by  the  court 
telling  him  that  they  did  not  sit  in  cases  at  law  to  decide  questions  of  fiiet. 
The  judges,  in  thus  sitting  down  on  that  young  man,  committed  a  fatal  mis* 
take.  He  got  into  the  Legislature,  and  proceeded  at  once  to  abolish  the  court* 
He  poised  his  lance,  and  charged  that  court  as  furiously  as  Don  Quixote 
charged  the  windmill.  Another  of  them  had,  perhaps,  driven  a  grocery 
wagon  daring  the  earlier  part  of  his  career,  while  getting  his  education.  This 
was  not  at  all 'to  his  discredit,  provided  he  kept  the  wheels  going  round  and 
round,  and  kept  a  straight  tally  with  his  employer.  But  it  brought  him  in  con<» 
tRct  with  all  the  servant  girls  in  the  neighborhood.  When  his  long  day's  work 
was  done,  he  would  sit  on  the  back  steps,  first  with  one,  and  then  with  another 
of  them,  listening  to  the  recitals  of  their  trials  and  their  wrongs.  Every  dog 
in  the  neighborhood  knew  him,  and  allowed  him  to  pass  into  the  back-yard 
without  a  growl,  at  any  hour  of  the  night  He  afterwards  got  to  be  a  barrister, 
and  then  a  legislator;  and  lot  there -came  upon  the  statute  book  a  law  to  the 
effect  that  the  ordinary  exemption  laws  should  not  apply  in  cases  of  judgments 
recovered  by  servant  girls  for  their  wages.  Missouri  is  only  typical  in  these 
respects. 

The  truth  is,  there  is  too  much  foolish  legislation,  and  not  enough  really  nee* 
essary  legislation.  The  reason  is  that  there  are  not  enough  experienced 
lawyers  in  ordinary  legislative  bodies,  and  too  many  young  and  inexperienced 
lawyers.  There  are  in  every  legislative  body  some  good  lawyers,  such  as  -t- 
referring  to  recent  Legislatures  of  Missouri  —  Dryden,  McGinnis,  Cabell, 
Dobyns,  Campbell,  Nagel,  and  others  who  might  be  named.  But  with  the 
stru^le  which  they  have  to  make  against  injudicious  legislation,  there  is  not 
enough  time  for  their  collective  experience  and  industry  to  formulate  and  get 
through  the  I^islatton  which  is  really  needed.  They  have  not  even  time  to 
follow  np  and  supply  by  practical  legislation  those  deficiencies  in  the  law 
which  are  suggested  by  recent  decisions  of  the  courts. 

The  judges  in  Missouri  are  required  to  point  out  in  a  report  to  the  Legislature 
incoogmities  of  the  law  which  seem  to  require  legislative  correction ;  but  it  is 
notorious  that  this  duty  is  almost  wholly  neglected.  Effort  has  recently  been 
made  in  this  State  to  get  the  circuit  judges  together  into  a  sqrt  of  permanent 
organization,  for  the  purpose  of  comparing  views  and  reporting  proper  sugges** 
tions  to  the  Legislature,  in  compliance  with  this  law.  This  effort  seems  entirely  • 
worthy  of  commendation,  and  it  ought  to  bear  good  fruits. 
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aUw  wonldvbe  remedial  in  its  natnre;  it  ifould  hence  not  be  invalid  because 
retroactive  in  its  tenns;  and  it  onght  to  be  made  in  terms  retroactive,  so  as  to 
Mve  the  destruction  of  existing  copyrights.  The  librarian  ought  to  be  allowed 
a  reaMoable  fee  for  famishing  these  certificates.  The  present  fee  of  fifty  cents 
for  fimiishing  sach  certificates  is  too  small ;  it  ought  to  be,  at  least,  a  dollar. 

The  foregoing  is  not  the  only  provision  of  the  copyright  law  which  needs 
tmcndiag.  That  part  which  relates  to  the  recording  of  conveyances  of  copy- 
rights is  so  crude  and  imperfect  as  to  be  positively  disgraceful  to  the  com- 
mittee in  Congress  which  have  had  the  subject  in  charge.  For  instance,  no 
adequate  provision  is  made  for  authenticating  such  an  instrument  in  order  to 
entide  it  to  be  recorded.  The  law  does  not  prescribe  before  whom,  if  at  all, 
it  ii  to  be  acknowledged ;  and  we  understand  that  the  librarian  of  Congress 
has  always  ruled  that  such  an  instrument  is  entitled  to  record  if  it  is  acknowl- 
edged before  subscribing  witnesses,  as  at  common  law.  But  such  an  acknowl- 
edgment can  be  of  no  value  whatever  for  the  purpose  of  authenticating  the 
iostrnment  for  record.  Unless  the  librarian  of  Congress  knows  the  signatures 
or  has  the  witness^  before  him,  it  does  not  convey  to  him  any  evidence  of  the 
gesutaeness  of  the  instrument.  The  law  ought  to  be  amended  so  as  to  pro- 
vide that  deeds  of  conveyance  of  copyrights  should  be  acknowledged  in  a 
certain  prescribed  way,  and  before  certain  officers,  and  that  the  acknowledg- 
ment should  be  certified  by  such  officer  in  a  certain  prescribed  way.  In  order 
to  guard  against  forgery,  it  ought  also  to  prescribe  that  such  instruments 
•hould  be  adcnowledged  in  duplicate ;  that  both  copies  should  be  transmitted 
to  the  librarian  pf  Congress ;  that  they  should  be  compared  by  him  with  each 
other,  to  see  that  they  correspond  in  their  language ;  that,  if  they  do  not  so 
correspond,  they  should  be  returned  by  him  to  the  person  sending  them,  with 
t  ststement  to  that  efiect,  pointing  out  the  discrepancy  or  discrepancies ;  that 
when  he  has  thus  ascertained  that  they  correspond,  one  of  them  should  be  by 
him  entered  of  record ;  that  a  certificate  to  that  effect,  —  and  the  statute  ought 
to  prescribe  its  form, — should  be  written  by  the  librarian  on  the  instrument 
so  recorded,  and  authenticated  by  his  signature  and  seal  of  office ;  that  the 
instrument  with  this  certificate  should  be  returned  by  him  to  the  person  sending 
it  for  record;  and  that  the  duplicate  of  the  same  should  be  kept  in  the  office 
of  the  librarian  of  Congress  as  a  permanent  memorial,  subject  to  the  inspec- 
tion of  any  one  demanding  permission  to  inspect  it.  For  these  services,  the 
fee  of  fifty  cents,  prescribed  by  the  present  law,  would  be  ridiculously  inade- 
quate. The  fee  for  recording  ought  to  be  twenty  cents  per  folio  of  one  hun- 
dred words.  This  is  little  enough,  considering  the  work  of  comparing  which  is 
to  be  done.  The  fee  for  returning  the  deed,  with  the  certificate  of  recordation 
endorsed  thereon,  ought  to  be  at  least  a  doUifr. 

A  PROTEST  against  the  proposed  constitutional  amendment  reorganizing  the 
Snpreme  Court  of  Missouri  has  been  signed  by  about  two  hundred  members 
of  the  St  Louis  Bar,  which  represents  the  almost  unanimous  sentiment  of  the 
bar  of  this  city  upon  the  question.  We  understand  that  the  bar  throughout 
the  State  are  quite  generally  opposed  to  the  amendment;  and,  before  this  num- 
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1>«r  or  the  Rbvibw  Tochei  our  TMdert,  the  election  wiU  have  ttken  \ 
and,  we  luppoie  the  unendtDent  will  have  been  Toted  down.  If  thote 
ben  of  the  bar  had  been  ai  active  in  assisting  the  LegislatuTe  to  prepare 
icheme  which  would  probably  have  been  acceptable  lo  Ihe  people,  wi 
meeting  the  objections  which  have  been  urged  against  thii,  the;  would 
done  themselves  more  credit  than  hy  this  eleventh-hour  protetL  It  wilt  1 
membcrcd  that  two  years  ago  a  meeting  of  Che  Barof  Hissoori  wasjield  at 
*as  City  for  the  purpose  of  devising  and  recommending  to  the  Legislature 
plan  of  relieving  the  Supreme  Court  from  a  docket  so  over-crowded  that  ■ 
peat  to  that  court  produced  such  delay  as  to  involvea  substantial  denial  of  ju 
The  conference  recommended  the  creation  of  a  commission.  This  recon 
dation  was  not  determined  upon  because  the  meeting  believed  it  was  th* 
measure,  but  because  it  was  believed  that  it  was  the  only  measure  thi 
people  would  be  likely  to  ratify  by  their  votes.  The  Governor  commnni 
this  recommendation  to  the  Legislature,  and  also  made  a  sog^stion  or  n 
mendatioD  of  his  own,  the  substance  of  which  we  do  not  now  remember. 
Legislature  soon  found  itself  divided  in  the  advocacy  of  teveral  dif 
schemes,  and  nearly  the  whole  session  was  friilered  away  lo  an  almost  1 
less  effort  to  reconcile  these  opposing  views,  and  to  unite  the  two  Houses 
some  practical  measure.  The  bar,  in  the  meantime,  literally  aaid  no 
and  did  nothing.  Not  a  prominent  member  of  the  bar  who  was  not  a  '• 
ber  of  the  Legislature  was  upon  the  ground  taking  any  interest  in  the  m 
At  length  the  present  measure  was  brought  forward  as  the  only  one  lik< 
reconcile  opposing  views  io  the  Legislature.  When  the  bill  was  print 
was  sent  by  members  of  the  legislative  committees  to  which,  in  each  Hou 
was  successively  referred,  to  prominent  members  of  the  bar,  asking  their 
in  regard  to  it.  As  a  rule,  no  responies  were  made  lo  these  requests. 
names  of  some  of  the  members  of  the  bar  to  whom  these  requests  were 
now  appear  as  the  signers  of  this  protest  These  gentlemen  were  m 
standing  and  influence.  Had  they  made  known  their  view*  in  oppositi 
the  amendment  tl^en,  it  is  entirely  probable  that  it  never  would  have  passe 
Legislature,  but  (hat  some  measure  would  have  been  proposed  which  < 
have  afforded  the  desired  relief,  and  which  would  have  received  the  suB 
of  the  people.  The  members  of  the  St.  Louis  Bar  Association  had  ti 
notice  of  the  pendency  of  this  amendment  It  was  published  in  full  in  tl 
Louis  papers,  and  an  abundance  of  time  was  afforded  them,  as  an  organiu 
[0  express  their  views  upon  it  before  it  came  to  a  final  vote  in  either  H 
They  maintained  a  silent  indifference.  Had  they  spoken  then  in  oppoi 
to  it,  their  views  would  have  met  with  serious  attention,  and  they  would 
been  saved  the  necessity  of  fulminating  *  pamphlet  against  it,  as  they  dii 
summer.  There  never  was  a  legiilative  assembly  in  Missouri  which  mor 
eerely  desired  light  upon  a  pending  question  than  the  last  Legislature  did 
this  question,  and,  except  the  recommendation  made  by  the  meeting  of  it 
at  Kansas  City,  they  received  substantially  no  aid  from  the  bar  upon  the 
ject.  With  such  light  as  they  had,  they  agreed  upon  this  measure  a 
unanimoasly.  Only  two-  Senators  voted  against  it,  and  it  received  an 
whelming  majority  in  the  House. 
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The  defeat  of  this  amendment  must  be  ascribed  to  the  influence  of  the  bar, 
to  whom  the  lay  portion  of  the  community  have  necessarily  looked  for  advice 
vpoo  ft  matter  which,  from  its  nature,  could  not  be  readily  understood  by  them. 
The  evil  to  be  remedied  remains,  and  it  is  much  more  pressing  than  it  was  two 
yean  ago.  The  pertinent  question  now  is.  What  will  the  bar  do  about  it  ? 
Oar  judgment  is  that  the  wisest  measure  that  could  be  adopted  would  be  the 
creation  of  an  intermediate  system  of  appellate  eourts,  with  a  limited  final 
jnrisdiction,  such  as  exists  in  Illinois,  and  such  as  is  proposed  for  the  relief 
of  the  Supreme  Court  of  the  United  States,  by  what  is  known  as  the  <' Davis 
Bill"  While  we  believe  that  this  is  the  best  measure  that  can  be  adopted,  we 
have  no  idea  that  such  a  measure  would  be  ratified  by  the  people.  A  people/ 
so  {>arsimonious  as  to  pay  the  judges  of  their  Supreme  Court  but  $4,500  a  y6ar, 
will  never  consent  to  the  expense  which  would  attend  the  creation  of  three  or 
four  appellate  courts.  Futhermore,  there  is  an  ignorant  notion  prevalent  in 
the  community  that  the  poor  man  is  in  some  way  deprived  of  his  rights  unless 
every  petty  case  can  be  appealed  to  the  court  of  last  resort.  The  persons 
who  urge  this  shallow  view  forget  that  the  poor  man  will  much  more  frequently, 
through  a  jury  of  his  neighbors,  presided  over  by  a  judge  elected  by  those 
neighbors,  get  what  he  seeks  in  litigation,  than  through  the  judgment  of  a 
distant  appellate  court,  to  whose  judges  the  plaintiff  and  defendant  are  two 
nsknown  quantities,  and  who  decide  coldly  the  questions  of  law  arising  upon 
a  record. 

The  possibility  of  an  intermediate  system  of  appellate  courts  being  hopeless, 
the  next  measure  which  suggests  itself  is  the  old  idea  of  a  commission.     This 
is  the  worst  measure  which  has  been  yet  proposed.     It  gathers  to  itself  all 
the  evils  which  attend  a  halting  and  temporary  measure.     Such  a  body,  not 
being  permanent,  its  decisions  would  not  command   the   respect  which  is 
accorded  to  those  of  the  Supreme  Court ;  its  decisions  would  frequently  clash 
with  those  of  the  Supreme  Court ;  and,  as  they  would  necessarily  be  of  the 
same  binding  authority  as  those  of  the  Supreme  Court,  this   would  intro- 
duce additional   confusion  into    our  jurisprudence.     They  would,  however, 
soon  relieve  the  Supreme  Court,  and  then  they  would  adjourn  without  day, 
and  the  Supreme  Court  would  immediately  fall  behind  its  docket,  and  we' 
should  soon  find  ourselves  just  where  we  are  now.     It  is  proposed  by  some  to 
have  the  Legislature  create  this  commission  without  submitting  to  the  people  a 
constitutional  amendment  to  this  end.     No  lawyer  possessing  any  candor  and 
sense  will  say  that  such  a  measure  would  be  constitutional.     The  Constitution 
having  created  one  Supreme  Court,  it  is  not  competent  to  the  Legislature  to 
alter  the  constitution  of  that  court,  or  to  establish  another  Supreme  Court 
The  effort  to  create  such  a  commission  by  a  mere  act  of  the  Legislature  has 
been  more  than  once  attempted  in  times  past,  and  has  universally  met  with 
discountenance. 

It  never  occurred  to  the  astute  gentlemen  who  have  had  this  subject  in 
charge  that  nearly  half  the  labors  of  every  appellate  judge  are  merely  clerical ; 
searching  the  libraries  for  authorities,  making  a  digest  of  what  they  decide, 


396  NOTES. 

mnd  then  embodring  U  in  (he  form  of  ut  opinion.  Thii  oneroni 
of  searching  and  writing  contd  be  Uken  off  the  thonldert  of  the  jndj 
giving  e»ch  one  of  them  ■  pertonil  tecretary,  M  «  cost  of  not  mori 
$1,000  a  jrear.  Stenographjr  hu  become  (o  much  learned  and  practii 
foong  men,  of  late  ;eart,  that  a  reasonably  good  ttenographer  can  n 
obtained  for  this  »nm.  The  adraatage  derived  from  stenography,  in  an] 
of  this  kind,  can  only  be  appreciated  by  those  who  have  learned  how  to  e 
it  The  writer  aadcriakes  to  say,  after  an  experience  of  some  yean  i 
particular,  that  this  simple  measure,  which  will  cost  the  Stale  but  $5,0001 
would  increase  the  aggregate  working  capacity  of  the  court  by  fifty  pei 
This  alone  would,  in  time,  relieve  the  docket.  The  secretary  would  ■ 
judge  in  many  ways.  He  would  save  his  eyes  by  reading  the  record  ali 
him;  he  would  take  down  in  ihort-huid,  with  the  rapidity  of  ipeect 
ticular  passages  of  the  record  which  the  judge  might  desire  to  quote 
opinion,  or  to  refer  to  in  writing  it.  He  would  bring  from  the  libra 
books  containing  the  cases  cited  in  the  briefs  of  couaael,  and  would  puf 
marks  in  the  proper  placei.  He  would  read  the  head-notes  of  the  juij 
order  that  he  might  see  what  cases  so  cited  were  pertinent,  and  what  wei 
And,  finally,  when  the  judge  had  prepared  to  write  his  opinion,  and  ha 
lined  and  organized  it  in  hii  mind,  it  would  go  DpoD  the  paper  wii 
rapidity  of  speech.  It  would  afterwards  be  written  out  by  the  stenograp 
a  clear,  legible  hand,  and  brought  to  the  judge  for  Gnal  examination  an 
rection,  and  he  would  thus  be  saved  all  the  slavish  and  exhausting  toil 
is  iovolved  in  the  mere  mechanical  writing  of  his  opinions.  And  this  an 
to  more  than  any  one  not  acquainted  with  the  work  imagiaes.  It  is  be 
that  fully  one-hair  of  the  cerebral  force  expended  by  each  judge  in  his  ' 
bers  is  wasted  in  making  the  ridiculous  saw-teeth  of  which  our  chirog 
consists.  Look  at  it.  The  word  "information,"  which  is  uttered  by 
five  movements  of  the  oi^ans  of  speech,  requires  in  writing  it  more  thai 
muscular  movements  of  the  band.  In  phonography,  it  is  written  wii 
five  movements.  The  word  "opinion"  is  uttered  with  three  or  four 
meats  ol  the  organs  of  speech ;  in  long-hand,  more  than  twenty-Gve 
ments  of  the  hand  are  required  to  get  it  upon  paper,  while,  in  short-han< 
two  movements  are  required.  The  same  may  be  said  of  the  word 
fendant,"  which,  in  short-hand,  is  written  with  a  single  stroke  of  th< 
It  is  not  at  all  creditable  to  the  legal  profession,  in  a  progressiv 
practical  age,  that  a  system  so  well  adapted  to  relieving  the  streng 
thinking  men,  which  has  come  into  such  general  use  among  literar 
business  men,  is  so  little  used  by  lawyers  and  judges.  This  is  no  hobb; 
the  writer;  oor  is  be  without  a  thorough  personal  experience  of  the  advai 
of  this  simple  measure  of  relief.  He  is  able  (o  say  that  the  same  thin 
suggested  in  his  hearing  by  a  distinguished  judge  of  the  Supreme  Court 
United  States,  on  a  recent  occasion,  as  a  measure  which  would  great 
the  judges  of  that  court  in  the  prosecution  of  their  work. 

We  have  put  this  recommendation  upon  the  selfish  ground  of  ecoimni 
utility.    It  may  be  put  upon  a  much  higher  ground.     It  may  be  piopo 
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the  L«gisUtare  a$  a  measure  of  simple  justice  to  a  bench  of  judges  who  are 
toiling  fpr  an  inadequate  compensation,  most  of  whom  are  well  advanced  in 
years,  and  ought  not  to  undergo  the  clerical  drudgery  of  which  they  can  be 
relicTed  at  little  expense  to  the  State. 

This,  we  suggest  with  conBdence,  would  afford  immediate  and  decisive  relief. 
It  would  not,  however,  be  likely  to  afford  sufficient  relief  for  the  present  emer- 
gency, nor  would  it  be  likely  to  afford  permanent  relief  in  view  of  an  increase 
of  litigation  which  is  likely  to  follow  the  period  of  over-trading  and  over- 
speculating  through  which  we  are  now  passing.  As  another  measure  which, 
with  the  one  we  have  proposed,  would  be  likely  to  meet  the  present  and  any 
fataic  emergency  which  would  be  likely  to  arise  for  some  years  to  come,  we 
suggest  a  constitutional  amendment,  adding  two  more  judges  to  the  Supreme 
'  Court ;  providing  that  the  terms  of  the  judges  of  that  court  shall  be  fourteen 
years  instead  of  ten  under  the  present  system,  so  that  one  shall  be  elected  at 
every  biennial  election,  as  now.  This,  it  is  believed,  would  fully  accomplish 
the  desired  relief.  It  would  have  the  further  effect  of  preserving,  and  even 
increasing  the  dignity  and  character  of  the  Supreme  Court  The  amendment 
might  provide  that,  whenever  the  pressure  of  business  should  require  it,  the 
court  might  sit  in  two  sections  for  the  hearing  and  determining  of  such  causes 
as  the  Chief  Justice  should  designate  to  be  heard  in  this  way.  But  to  avoid 
conflicts  between  the  two  sections,  it  ought  to  be  provided  that  all  motions  for 
rehearing  shall  be  examined  and  decided  by  a  full  court  The  Supreme 
Court  of  CaUfomia,  as  at  present  organized,  has  power  to  sit  in  this  way.  So 
had  the  Supreme  Court  of  Tennessee,  as  organized  under  the  Constitution  of 
thatSUte  in  1870. 

While  the  subject  of  reorganizing  the  Supreme  Court  is  before  the  Legis- 
lature, their  attention  ought  to  be  earnestly  directed  to  the  subject  of  the 
salaries  of  the  judges.  It  is  a  shame  that  the  salaries  of  the  judges  of  the 
highest  court  of  the  fifth  State  of  the  Union  are  but  $4,500  a  year.  It  is  a 
scandal  to  the  people  of  this  State,  that  these  judges  get  a  thousand  dollars  a 
year  less  than  the  judges  of  a  local  appellate  court  in  the  same  State,  and  a 
thousand  dollars  a  year  less  than  the  judges  of  the  Circuit  Court  in  a  city  flf 
the  same  State.  The  salaries  of  the  judges  of  a  court  ought  to  have  relation, 
not  only  to  the  amount  of  labor  required  of  them,  but  also  to  the  character  of 
that  labor,  and  the  responsibilities  which  attend  the  office.  Upon  any  system 
of  parsimony,  the  judges  of  our  court  of  last  resort  ought  to  be  paid  at  least 
$6,000  a  year.  Canada  is  a  poor  country  compared  with  Missouri ;  the  cost 
of  living  in  that  country  is  not  more  than  two-thirds  as  great  as  in  Missouri ; 
and  yet  the  judges  of  the  appellate  courts  in  that  country  receive  $8,000  a 
year.  The  salary  of  our  Supreme  Court  judges,  ought,  reasonably,  to  be  fixed 
at  $7,500  a  year,  as  in  New  York ;  and  with  the  addition  of  the  clerical  assist- 
ance above  indicated.  With  this  salary,  and  with  a  term  of  office  of  fourteen 
years,  the  position  of  judge  of  the  Supreme  Court  would  be  sought  by  the 
ablest  lawyers  in  the  State  —  a  thing  which,  we  regret  to  say,  has  not  been  the 
case  for  some  years. 
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Aftex  thirtT-eight  yeari  of  judidal  lerrice,  the  Hon,  G«orge  Shinno 
Ctiier  Juitice  of  the  Supreme  Court  of  Penniylniiu,  letirei  from  office  U 
cla*e  of  the  premt  year.  On  the  t6th  of  October  the  B^r  of  Alleghi 
County  tendered  Id  him,  in  >  fitting  addreu,  a  buqnet.  which,  for  leAioni  o 
p«raon>l  nature,  he  mu  obliged  to  decline.  In  the  addreMei  ud  rctpoa 
which  are  tuual  on  luch  an  occaiion,  the  American  habit,  which  deali  larg 
in  hyperbole  and  gush,  ii  apt  to  a*erdo  the  truth ;  but  the  following  brief  ■ 
limple  eulogy  embodied  in  thii  addreis  wai  worthily  bestowed:  "Youi 
iwerring  honesty  all  men  appreciate;  your  great  ability  all  men  recogniie; 
a  jurist  yon  have  given  additional  lustre  to  the  history  and  high  standing  of 
Supreme  Court,  and  have  enriched  Ihe  prafestion  of  the  law  by  woiki  t 
IMliiy  youT  ripe  learning  and  deep  research." 

TREMantrealZtfa/^nuireprinlt  a  portion  of  the  argument  of  J.  B.  Mill 
Esq.,  of  New  York,  in  oppotitioo  to  the  project  which  bai  long  been  bef 
the  people  of  thai  Stale  (o  enact  a  civil  code,  with  some  obiervations  on 
subject  of  its  own.  It  slates  that  in  England,  as  in  New  York,  codificatioi 
regarded  with  uneasiness  and  alarm,  and  has  aroused  vehement  opposili 
This  is  Dot  to  be  wondered  at,  when  Ihe  excessive  conservatism  of  the  Engl 
character  is  considered.  Jlardly  any  innovation  has  been  attempted  in  E 
land  within  the  memory  of  man,  which  involved  a  decisive  change  of  think 
and  acting,  which  did  nol  meet  with  vehement  opposition.  England  exhans 
her  resources  and  mortgaged  the  toil  of  unborn  generations  in  crushing 
liberal  genius  of  Napoleon  and  restoring  the  reactionary  Bourbons.  On 
night  of  Waterloo,  the  valor  of  her  arms,  directed  by  her  misguided  poli 
succeeded  in  turning  the  clock  of  biitory  back  for  fifty  years.  For^  ye 
afterward!  the  queen  of  England  kissed  on  both  cheeks  the  treacberc 
usurping  nephew  —  if,  indeed,  he  was  the  nephew  —  of  Ihe  man  whose  < 
pire  her  armi  had  thus  pot  down,  and  whom  her  mean  and  cruel  pol 
assassinated  by  slow  degree*  in  a  rat-infeiled  hot  upon  Ihe  fever-cursed  re 
of  St.  Helena.  England  actually  opposed  the  digging  of  the  Suei  Canal, 
would  give  it  no  encouragement,  and  would  have  nothing  to  do  with  it. 
feV  weeks  ago  her  Heels  sailed  into  that  canal,  claiming  the  right  to  ti 
possession  of  and  protect  it  as  tbe  road  to  ber  Indian  Empire.  The  bugal 
of  Napoleon  and  his  spy-glass  at  Boulogne  still  haunt*  the  minds  of 
soldiers  and  statesmen ;  and  the  useful  project  of  ■  channel-tunnel  ha*  b< 
squelched.  A  r^sonable  amount  of  conservatism  is  a  good  thing,  jut 
too  much  reform  and  ionovaiion  are  a  bad  thing;  but  the  mere  fact  tbi 
proposed  measure  of  reform  "arouses  vehement  opposition  in  Englant 
fumishe*  no  reason  whatever  why  it  should  not  be  favorably  considered 


We  are  more  concerned  to  know  bow  a  civil  code  has  worked  with  thi 
peoples  who  have  had  one.  The  Code-Napoleon  seems  to  have  clung  w 
great  tenacity  to  every  soil  in  which  it  has  been  planted.  Of  all  the  enem 
of  the  great  founder  of  that  code,  none  hated  him  so  cordially  and  with  *i 
good  reason  as  did  Ihe  Prussians ;  and  yet  Ihat  code  remaiiks  Ibe  law  by  whi 
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prifBfee  rights  are  administered  in  the  Rhenish  provinces  of  Prussia  to  this 
day.  It  had  scarcely  been  planted  in  Louisiana  when  that  country  was  ceded 
to  the  United  States;  but  it  has  never  been  rooted  out  of  that  soil,  though  it 
has  DO  doubt  been  modified  considerably  by  the  spirit  of  the  common  law* 
The  editor  of  the  Montreal  Legal  News  says:  "We,  who  have  had  fifteen 
years  experience  of  a  code,  are  well  aware  that  it  is  not  free  from  difficulty 
and  embarrassment;  but  we  also  know  that  it  has  supplied  a  certain  rule  on 
maoy  doubtful  questions.  *  *  *  If  Mr.  Miller  cares  to  have  our  experi- 
ence of  a  code,  it  may  be  given  m  two  words,  —  that,  in  spite  of  all  the 
dissatisfaction  and  complaint  which  its  defects  and  errors  have  excited,  and 
reference  to  which  may  be  found  scattered  through  many  judicial  decisions, 
we  have,  nevertheless,  found  it  useful ;  we  cling  to  it,  and  would  not  willingly 
be  without  it" 

We  do  not  wish  to  do  injustice  to  the  conservatism  of  England.  Within  the 
last  few  years,  law  reform  has,  in  that  country,  advanced  more  rapidly  than  in 
this.  The  separate  systems  of  law  and  equity  are  still  kept  up  in  our  Federal 
courts,  and  in  many  of  our  State  courts,  as  independent  systems  of  procedure. 
In  the  young  State  of  Illinois  the  common-law  forms  of  action,  which  have  long 
been  abolished  in  England,  still  obtain.  The  English  courts  of  Chancery, 
Queen's  Bench,  Common  Pleas,  an^  Exchequer  have,  for  several  years,  been 
things  of  the  past  Justice  is  administered  in  one  great  court,  with  several 
distinctive  divisions,  called  Her  Majesty's  High  Court  of  Justice.  Above 
this,  is  one  court  of  appeal,  and  higher  still,  the  final  appellate  jurisdiction  of 
the  House  of  Lords.  There  was  a  struggle  between  the  spirit  of  innovation, 
and  the  spirit  of  conservatism  over  the  question  of  abolishing  this  last  juris- 
diction. Every  argument  of  sense  and  utility  was  on  the  side  of  innovation, 
and  in  retaining  this  ancient  jurisdiction,  conservatism  achieved  a  ridicnkous 
triumph.  But  it  is  not  in  the  departments  of  administration  and  procedure 
Qiat  the  greatest  innovations  have  been  made  in  England.  Many  of  the  most 
important  departments  of  substantive  law  are  now  covered  by  elaborate  stat- 
utes. These  statutes  are  not  subject  to  the  objection  of  *<over  legislation,"  or 
"hasty  legislation,"  which  is  so  frequent  and  so  just  a  source  of  complaint  in 
this  country.  They  are  drawn  with  the  greatest  care  and  circumspection,  and 
frequently  embody  the  studies  of  commissions  which  have  had  the  special  sub- 
jects in  charge. 

The  most  recent,  and  perhaps  the  most  remarkable  of  these  statutes,  is  one 
which  is  to  be  cited  as  "The  Married  Woman's  Property  Act  1882."  This 
statute  sweeps  away  nearly  every  vestige  of  the  disabilities  of  married  women 
as  they  existed  at  common  law.  Under  ttiat  law  a  married  woman  could  not 
own  property,  and  she  could  not  contract  because  she  could  not  own  property. 
The  devices  which  enabled  her  to  own  property  and  have  the  use  and  con- 
trol of  it,  were  innovations  of  the  courts  of  equity.  The  first  section  of  this 
statute  cuts  up  by  the  roots  this  ancient  rule,  by  declaring,  first,  that  a  married 
woman  shall  be  capable  of  acquiring,  holding,  and  disposing  of,  by  will  or  other- 
wise, any  real  or  personal  property ;  and,  second,  that  a  married  woman  shall 
be  capable  of  making  contracts,  and  of  suing  and  being  sued,  either  in  contract 
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or  tort,  without  joining  her  husband.  What  would  Lord  Eldon  have  thought 
of  this  ?  He  would  have  thought  that  the  foundations  of  society  were  being 
totally  uprooted,  and  that  the  whole  kingdom  was  going  to  the  dogs.  More 
than  a  hundred  years  ago,  the  humane  genius  of  Lord  Mansfield  and  of  Mr. 
Justice  Buller  struggled  hard  to  engraft  upon  the  English  rule  of  the  common 
law  the  exception  that,  where  a  wife  had  been  permanently  abandoned  by  her 
husband,  so  that  there  was  no  coverture  in  fact,  she  might  contract  and  sue 
and  be  sued  as  a/irm^  sole.  Such  an  exception  was  demanded  by  the  simplest 
dictates  of  humanity.  Nevertheless  Blackstone,  Eyre,  Kenyon,  and  Eldon 
would  never  agree  to  it.  They  seemed  to  think  that  it  would  play  hob  with 
everything;  and  finally,  the  law  judges  in  the  Court  of  Exchequer  Chamber, 
in  the  case  of  Marshall  v.  Rutton  (8  Term  Rep.  545)1  overruled  the  decision 
in  which  this  exception  had  been  declared,  and  restored  the  ancient  rule  in  its 
primeval  barbarism.  The  exception  was,  however,  founded  in  so  just  a  senti- 
ment that  it  has  received  the  concurrence  of  American  jurists  in  nearly  every  case 
which  has  called  for  its  application.  But  it  is  believed  that  in  only  one  State 
of  the  American  Union  has  legislation  taken  a  step  so  far  in  advance  as  this 
English  statute  of  1882.  That  is  our  neighboring  State  of  Iowa.  There,  for 
several  years,  married  women  have  been  relieved  by  statute  from  the  disa- 
bilities of  the  common  law;  and  yet,  so  far  as  we  know,  the  foundations 
of  society  have  not  been  broken  up ;  wivts  do  not  rule  their  husbands  nor 
wear  bifurcated  garments,  but  remain  as  dutiful  and  affectionate  as  before. 

The  English  law  journals  are  commenting  with  some  merriment  upon  the 
conduct  of  the  French  advocates  in  volunteering  their  services  in  defence 
of  Arabi  Pasha.  It  appears  that  "  M.  Gerville  R6ache,  a  young-  advocate 
recently  returned  as  deputy  for  Gaudeloupe,  and  a  Radical  journalist,  has 
written  to  Sir  G.  Wolseley,  begging  him  to  forward  an  enclosed  unsealed  letter 
to  'General  Arabi.'  In  this  letter,  M.  Gerville  R6ache  informs  'Monsieur  le 
G^n^ral  Arabi '  that  several  of  Arabi's  friends  have  asked  him  to  assist  in  his 
defence.  Knowing  English  very  imperfectly,  and  nothing  of  Arabic,  he  ques- 
tions his  own  competency  for  the  '  high  and  sacred  mission ; '  but  b  certain 
that  there  is  not  one  of  his  illustrious  brethren  of  the  Paris  bar  but  is  ready 
to  place  his  learning  and  independence  at  Arabi's  service.  He  offers  to  do 
whatever  Arabi  desires  to  ensure  a  free  and  full  defence."  The  London 
Law  Journal  suggests  that,  "Possibly  the  English  government  might  not 
object  to  a  Frenchman  undertaking  the  odium  of  this  task.  For  England  to 
capture  Arabi  in  the  field,  and  France  to  defend  him  in  the  law  courts,  would 
be  a  form  of  the  dual  control  which  might  caricature  recent  history.  The 
answer  to  any  such  suggestion,  if  made  seriously,  is  obviously  that  Arabi  does 
not  ask  for  a  Frenchman  to  defend  him." 

The  Judicial  Record  of  Chief  Justice  Chase. — An  article  by  John  S. 
Benson,  published  in  Harper's  Magazine  in  1873,  has  been  lately  republished 
by  Baker,  Voorhis  &  Co.  in  pamphlet  form.  Mr.  Benson  is  a  warm  admirer 
of  the  gifted  Chief  Justice,  but  his  eulogium  is  thoughtful  and  well  sustained. 
It  was  a  good  thing  to  produce  this  essay  in  a  form  convenient  for  general 
circulation. 
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PROVINCE  OF  THE  JUDGE  IN  A    CRIMINAL 

TRIAL. 

In  the  administration  of  justice  it  is  of  the  highest  im- 
portance that  the  duties  of  the  judge  be  clearly  defined  and 
steadily  adhered  to,  and  that  he  do  not  encroach  on  the 
duties  of  the  jury.  In  the  case  of  The  State  v.  Smith,*  it 
is  said:  "The  line  between  the  duties  of  a  court  and  jury 
in  the  trial  of  causes  at  law,  both  civil  and  criminal,  is  per- 
fectly well  defined,  and  the  rigid  observance  of  it  is  of  the 
last  importance  to  the  administration  of  systematic  justice. 
Whilst,  on  the  one  hand,  the  jury  are  the  sole  ultimate 
judges  of  the  facts,  they  are,  on  the  other,  to  receive  the 
law  applicable  to  the  case  before  them  solely  from  the 
publicly  given  instructions  of  the  court.  In  this  way  court 
and  jury  are  made  responsible,  each  in  its  appropriate  depart- 
ment, for  the  part  taken  by  each  in  the  trial  and  decision 
of  causes,  and  in  this  way  alone  can  errors  of  fact  and 
errors  of  law  be  traced,  for  the  purpose  of  correction,  to 
their  proper  sources." 

Section  3,  Article  III.,  of  the  Constitution  of  the  United 
States  provides  that,  "The  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,  and  such  trial  shall 
be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed ;  but  when  not  committed  within  any  State,  the 
trial  shall  be  at  such  place  or  places  as  the  Congress'  may 
by  law  have  directed." 

Article  VI.,  of  the  Amendments,  provides  that,  "  In  all 

'  6  R.  1. 34. 
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criminal  prosecutions  the  accused  shall  erfjoy  the  right  t 
speedy  and  public  trial  by  an  impartial  jury  of  the  State  • 
district  wherein  the  crime  shall  have  been  committed,  wh 
district  shall  have  been  previously  ascertained  by  law, ; 
to  be  informed  of  the  nature  and  cause  of  the  accusati 
to  be  confronted  with  the  witnesses  against  him,  to  h 
compulsory  process  for  obtaining  witnesses  in  his  favor,  i 
to  have  the  assistance  of  counsel  for  his  defence." 

These  provisions,  except  as  to  counsel,  were  a  part  of 
common  law,  but  seem  to  have  been  inserted  in  the  Const 
tion  to  guard  against  certain  decisions  of  the  English  coi 
disregarding  the  rights  of  the  accused. 

Section  29,  of  Magna  Charta  (A.  D.  1215),  is  as  folio 
"  No  free  person  shall  be  taken  or  imprisoned,  or  shall  be  < 
possessed  of  any  free  tenements  of  his,  or  his  liberties,  or  I 
customs,  nor  shall  be  outlawed,  or  be  punished  in  any  ot 
way;  nor  will  we  come  upon  him,  nor  send  him  to  pri 
unless  by  legal  decision  of  his  equals,  or  by  the  law  of 
land."  The  pope,  in  the  same  year,  declared  the  chai 
null  and  void,  but  it  was  afterwards  confirmed  by  Henry 
and  Edward  II.  This  charter  undoubtedly  was  the  bulw 
that  held  in  check  the  aggressions  of  the  crown,  and  secu 
to  the  accused  at  least  the  semblance  of  a  trial  by  jury. 

One  of  the  privileges  confirmed  by  Magna  Charta  ' 
that  no  one  should  be  deprived  of  his  liberty  excep,t  by 
law  of  the  land.  This  was  afterwards  construed  to  mt 
by  the  indictment  of  a  grand  jury,  or  on  a  lawful  warn 
A  lawful  warrant  could  be  issued  only  in  cases  wher 
party  was  charged,  upon  oath,  with  the  commission  of 
offence,  which  must  be  plainly  and  explicitly  stated  in 
commitment.  The  warrant  must  also  express  the  off 
place,  and  authority  of  the  officer  issuing  the  same, 
conclude,  "until  discharged  by  due  course  of  law,"  . 
not  "until  further  orders,"  or  a  similar  conclusion.* 

It  is  not  the  purpose  of  this  article  to  point  out  the  st 
by  which  the  rights  of  the  citizen  have  been  secured,  bui 

'  See  EmeljD't  Preface  to  Sute  Triali,  2  Co.  lott.  5a. 
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call  attention  to  some  of  the  duties  of  the  judge  by  which 
a  fair  trial  may  be  had. 

Without  discussing  the  questions  relating  to  the  sufficiency 
of  the  indictment,  change  of  venue,  etc.,  we  will  pass  at  once 
to  the  consideration  of  the  jurors.  In  most  of  the  States 
the  trial  judge  passes  upon  the  qualifications  of  the  jurors 
called. 

At  common  law,  if  a  juror  is  related  to  either  party  within 
the  ninth  degree,  although  it  is  only  by  marriage,  it  is  cause 
of  challenge.'  So,  if  he  is  under  the  power  of,  or  in  the 
employment  of,  either  party,  or  has  been  chosen  arbitrator 
in  case  of  personal  injury,  or  been  entertained  at  the  expense 
of  one  of  the  parties.^  So,  if  there  are  actions  pending 
between  the  juror  and  one  of  the  parties  which  imply  hos- 
tility.^  So,  if  the  juror  has  a  pecuniary  interest  in  the  result 
or  is  a  witness  in  the  case.^  The  principal  ground  of  chal- 
lenge, however,  is  the  bias  of  the  juror.  The  object  of  the 
law  is  to  secure  jurors  who  are  entirely  impartial,  unbiassed, 
and  indifferent  between  the  parties,  and  it  is  the  duty  of 
the  judge  to  exclude  all  who  have  a  fixed  opinion  as  to  the 
guilt  or  innocence  of  the  accused.  In  some  of  the  States 
the  formation  of  a  hypothetical  opinion  does  not  disqualify, 
provided  the  juror  shall  say  on  oath  that  he  feels  able,  not- 
withstanding such  an  opinion,  to  render  an  impartial  verdict 
upon  the  law  and  the  evidence.  In  Hawkins's  Pleas  of  the 
Crown  ^  it  is  said,  "  If  it  shall  appear  that  the  juror  made  such 
declaration  (that  the  party  is  guilty)  from  his  own  knowledge 
of  |he  cause,  and  not  out  of  any  ill  will  to  the  party,  it  is  no 
cause  of  challenge."  This  rule  seems  to  have  been  adopted 
in  New  Jersey;^  but  the  only  verdict  that  could  be  ex- 
pected from  such  jury  would  be  that  of  guilty.  As  to 
a  hypothetical  opinion  formed  from  rumor  or  newspaper 
statements,  the  true  rule  is  very  clearly  stated  by  Chief 
Justice  Lake  in  the  case  of  Curry  v.  The  State,'  where  it 

»  I  Chitty's  Cr.  Law,  541.  •  ChiUy's  Cr.  Law,  541. 

3  I  Bishop's  Cr.  Proc.  902.  ^  i  Bishop's  Cr.  Proc.  902. 

5  VoL  II.,  ch.  43,  sect  a8.  *  The  State  v.  Fox,  i  Dutch.  566. 

f  4  Neb.  550,  551. 
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laid :  "  If,  however,  the  opinion  of  a  juror,  based  up 
/spaper  statements  or  common  rumor,  be  not  merely  I 
hetical,  but  decided,  and  so  fixed  as  to  require  testimo 
ivercome  it,  should  he  be  retained  if  challenged  for  tl 
ion?  We  think  not.  Surely  such  a  juror  can  not  be  Si 
;tand  impartial  between  the  parties,  and  to  hold  him  to 
ipetcnt  would,  in  our  opinion,  violate  not  only  the  c< 
Jtional  guarantee  of  a  fair  and  impartial  jury,  but  a 

spirit  if  not  the  letter  of  the  statute."  The  importance 
uring  fair  and  impartial  jurors  cannot  be  over-estimat 

every  attempt  to  disregard  this  essential  requiremi 
uld  be  severely  condemned.     A  party  accused  of  crii 

a  right  to  kave  the  question  of  his  guilt  determined 
>rs,  who,  without  any  preconceived  opinion  against  hi 

consider  only  the  evidence  in  making  up  their  verdi 
s  said  that  an  extension  of  the  rule  will  result  in  excli 

ignorant  and  uninformed  men  from  juries  and  her 
cated,  intelligent  men,  although  somewhat  biassed,  \ 
selected  and  more  satisfactory  verdicts  obtained, 
'he  assumption  that  a  juror  who  has  not  formed 
nion  as  to  the  guilt  or  innocence  of  a  person  accused 
ne  is,  therefore,  an  ignorant  person,  is  wholly  unwarrant 
;re  are  many  intelligent  persons  in  every  community  w 
ateorbed  in  their  business,  who  pay  but  little  or  no  att< 
1  to  rumor  or  gossip ;  and  others  who  do  not  form  opinii 
>n  ex  parte  statements.  Such  persons  almost  invarial 
ice  impartial  jurors.  Where  the  proof  establishes  the  gi 
the  accused  beyond  a  reasonable  doubt,  a  fair  jury  ni 
lost  invariably  be  relied  upon  to  convict.  If  the  pre 
i  to  reach  that  degree  of  certainty  no  interest  of  soci* 
Libserved  by  a  conviction;  while  the  barrier  that  star 
L  protection  to  every  citizen  is  broken  down,  and  if  t 
diet  is  permitted  to  stand,  as  to  that  case  at  least,  one 

constitutional  safe-guards  is  as  effectually  removed 
ugh  it  was  stricken  from  the  Constitution. 
\.  trial  is  a  judicial  examination  of  the  question  of  t 
It  of  the  accused.     The  jury  being  impanelled,  the  St£ 
^presented  by  the  prosecuting  officer,  the  accused  by  i 
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attorney  or  in  person,  while  the  judge,  without  feeling  or  bias, 
impartially  administers  the  law.  The  prosecuting  officer,  in 
opening  his  case  to  the  jury,  should  explain  the  nature  of 
the  charge,  state  the  general  nature  of  the  evidence  to  be 
produced  on  the  part  of  the  State  to  prove  the  accusations, 
and  point  out  the  circumstances  attending  the  offence  which 
tend  to  show  the  guilt  of  the  accused.  In  other  words  he 
should  state  the  charge,  the  facts,  and  circumstances  of  the 
case  and  the  evidence  which  will  be  offered  to  sustain  the 
accusation.  He  has  no  right  at  any  time  to  use  abusive 
epithets,  or  appeal  to  the  prejudices  of  the  jury  or  to  assert 
as  fact  what  is  a  matter  of  mere  opinion.  At  the  present 
time  there  is  probably  but  little  cause  of  complaint  on  that 
ground ;  but  such  has  not  always  been' the  case. 

On  the  trial  of  Sir  Walter  Raleigh  for  treason,  in  1603, 
Sir  Edward  Coke,  then  attorney-general,  in  opening  the  case 
to  the  jury  said,  among  other  things :  "  I  will  prove  you  the* 
notoriest  traitor  that  ever  came  to  the  bar.  After  you  have 
taken  away  the  king  you  would  alter  religion ;  as  you.  Sir 
Walter  Raleigh,  have  followed  them  of  the  bye  in  imitation, 
for  I  will  charge  you  with  the  words." 

Raleigh.  "Your  words  cannot  condemn  me;  my  inno- 
cency  is  my  defence.  Prove  one  of  these  things  wherewith 
you  have  charged  me,  and  I  will  confess  the  whole  indict- 
ment, and  that  I  am  the  horriblest  traitor  that  ever  lived, 
and  worthy  to  be  crucified  with  a  thousand  torments." 

Coke.  "  Nay,  I  will  prove  all,  thou  art  a  monster ;  thou 
hast  an  English  face,  but  a  Spanish  heart."     *     *.    * 

Raleigh.  **  I  do  not  hear  yet  that  you  have  spoken  one 
word  against  me ;  there  is  no  treason  of  mine  done.  If  my 
Lord  Cobham  be  a  traitor,  what  is  that  to  me  ?  " 

Coke.  "All  that  he  did  was  by  thy  instigation,  thou  viper, 
for  I  Thou  thee  —  thou  traitor,"  etc.* 

That  abusive  language  toward  those  accused  of  crime  was 
not  unusual  on  the  part  of  the  prosecuting  officer,  will 
readily  be  seen  by  an  examination  of  Howell's  State  Trials. 

'  2  Howeirt  St.  Tr.,  7,  8,  10. 
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\ad  when  we  consider,  that  by  the  common  law,  one  hu 
jred  and  sixty  offences  were  punishable  with  death,  and  th 
:hc  accused  was  not  allowed  the  assistance  of  counsel  < 
;he  trial  of  questions  of  fact,  it  is  not  surprising  that  mai 
>f  the  convictions  seem  to  be  wholly  unsustained  by  e' 
lence — in  fact,  judicial  murders.  In  striking  contrast  wi 
;hese  cases,  is  the  opening  address  of  Attorney-Genei 
~ushing  on  the  trial  of  Webster,  for  the  murder  of  Par 
nan,  who  said  :  "  The  too  prevalent  idea  that  the  functio 
}f  a  prosecuting  officer  require  him  to  press  a  prosecutii 
leyond  what  any  fair-minded  seeker  after  truth  should  pre 
t,  I  repudiate  and  disavow.  I  have  always  done  so,  and 
mch  a  demand  were  made  upon  me  by  the  supposed  e 
gencies  of  my  office,  I  would  not  hold  that  ofHcc  a  sing 
lour.  I  am  here  to  represent  the  commonwealth,  to  se 
:hat  as  far  as  in  me  lies,  the  justice  of  the  commonwealth 
vindicated,  while  at  the  same  time  the  rights  of  every  pe 
ion  charged  with  its  violation  are  protected.  I  sh£ 
:ndeavor,  therefore,  to  perform  that  duty  as  well  with  fai 
less  to  the  prisoner  as  with  fidelity  to  the  community  ar 
;ommonwealth  which  you  and  I  alike  respect."  ' 

No  prosecuting  officer,  with  a  proper  appreciation  of  t\ 
luties  of  his  office,  will  make  statements  out  of  cou 
;alculated  to  injure  the  accused,  or  create  a  prejudice  again 
lim.  At  the  present  time  there  is  probably  but  little  caui 
>f  complaint  on  that  ground,  but  a  careful  reading  of  hi 
:ory  will  show  that  such  has  not  always  been  the  case.  ^ 
:ommon  law,  no  counsel  was  allowed  a  person  upon  h 
xial  upon  the  general  issue,  in  any  capital  case,  unlei 
iome  point  of  law  arose.  This  harsh  rule  was  palliate 
ipon  the  ground  that  the  judge  should  act  as  counsel  f< 
:he  prisoner, —  that  is,  should  see  that  the  proceeding 
igainst  him  were  legal  and  regular.*  To  the  credit  of  ii 
Snglish  judges,  be  it  said,  that  as  a  rule,  they  fearlessly  di 
:hat^ed  their  duties  in  that  regard.  And  the  fault  was  moi 
n  the  system  than  from  a  neglect  of  duty ;  but  that  this  powi 

■  Bemit'i  Trial  of  Webiter,  ig.  *  4  Bit  Com.  $$$. 
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was  grossly  abused  at  times  by  judges  like  Jeffreys,  and  in- 
nocent persons  convicted  and  executed,  is  well  known.  In 
the  Eighth  Report  of  the  British  Commissioners,  Sir  Fred- 
erick Pollock  stated  that,  in  a  period  of  nine  months,  six 
persons,  convicted  of  capital  offences  and  sentenced  to  be 
executed,  were  found  to  be  innocent.  He  said :  "As  the 
examination  of  these  cases  was  induced  by  unusual  circum- 
stances,  and  as  the  attention  ordinarily  given  to  applications 
for  reprieves  was  of  only  a  superficial  character,  the  infer- 
ence was  that  the  frightful  number  of  ten  executions  a 
year  of  innocent  men,  in  the  city  of  London  alone,  might 
have  been  prevented,  had  the  court  before  whom  the  con- 
viction was  obtained  had  the  power  and  the  willingness 
to  go  into  a  careful  examination  of  the  grounds  for  new 
trials." " 

It  is  the  province  of  the  court  to  decide  upon  the  admissi- 
bility of  evidence,  and  also  upon  the  competency  of  wit- 
nesses. This  is  regulated  by  statute  in  most  of  the  States ; 
but  the  proper  construction  of  the  statute  must  be  deter- 
mined by  the  court.  If  a  confession  is  offered,  the  court 
must  decide  whether  it  was  made  voluntarily,  and  with- 
out inducement  of  any  kind,  in  order  to  determine  its 
admissibility.'  So,  where  dying  declarations  are  offered, 
the  court  must  determine  whether  or  not  the  declarant 
had  griven  up  all  hopes  of  life  at  the  time  of  making  the 
same.  The  court  must  also  decide  whether  or  not  the 
loss  of  an  instrument  has  been  proved  so  as  to  admit  evi- 
dence of  its  contents.3  The  court  is  also  to  determine 
whether  a  communication  is  confidential,  and,  therefore,  not 
admissible.'*  In  short,  the  court  determines  all  questions 
relating  to  the  admissibility  of  evidence,  and  the  jury  merely 
decide  from  the  evidence  before  them.     Great  care  should 

'  See  8  Rep.  Brit  Com.  18,  et  seq,,  2  Lond.  Jur.,  pt.  2,  p.  449;  New  York 
Com.  Rep.  242;  Whart.  Cr.  PI.  (8th  ed.),  note  to  sect  791. 

*  Carter  v.  The  Sute,  37  Texas,  362 ;  Nicholson  v.  The  Sute,  38  Ind. 
14a 

3  Glassell  v.  Mason,  32  Ala.  717;  Adams  v.  Leland,  7  Pick.  63. 

^  Cleare  v.  Jones,  7  Exch.  421. 
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ercised  by  the  judge  to  avoid  an  intimation  of  his  < 

in  upon  the  facts.     The  evidence  being  admitted, 

>  right  to  express  an  opinion  of  its  effect  or  a  doub 

mpetency.' 

;  jury  are  to  determine  the  effect  of  the  evidence,  ; 

dge  has  no  more  right  to  express  an  opinion  there 

make  remarks  calculated  to  effect  the  action  of 
;han  he  has  to  direct  a  verdict.    Under  the  come 

was  held  that  the  expression  of  such  an  opinion  ' 
rroncous,  provided  the  jury  were  left  to  decide  u 
uestion  of  guilt.  This  practice  probably  grew 
:  fact  that  the  judge,  being  a  counsel  for  the  accui 
i  see  that  he  was  not  unjustly  convicted,  and  beca 
dge  was  supposed  to  advise  the  jury  as  to  their  d 
i  premises.  The  fact,  too,  that  the  dividing  line 
the  powers  of  the  court  and  jury  was  not  \ 
y  defined,  —  it  being  contended  by  some  of  the  1 
rs  in  England  that  the  jury  were  the  judges  of 
5  well  as  the  facts,  —  doubtless  had  an  influence 
ig  the  practice;  but  it  is  most  pernicious,  and  a  c 
ation  of  the  province  of  the  juiy.  The  judge  she 
efrain  from  comments  that  will  tend  to  affect  the  re 
;  trial.     A  court  is  a  place  where  justice  is  admi 

The  scales  are  to  be  held  evenly  balanced. 
St,  most  friendless  person  may  invoke  its  power  to  | 
is  rights  and  guard  him  against  an  unjust  convict 
udge  may  be  fully  convinced  of  the  guilt  of  the  f 

but  that  is  the  fact  to  be  submitted  to  the  jury,  anc 
hat  his  duty  is  to  be  impartial,  and  allow  the  jury  to 
their  oaths  whether  or  not  the  evidence,  under  the  p 
^iven  instructions  of  the  court,  establishes  the  fac 
It  may  be  said  that  in  many  cases  it  is  difliculi 
ct,  and  that,  without  an  intimation  from  the  judge  of 
of  the  accused,  no  conviction  could  be  had,  and 

therefore  go  free.     A  full  and  sufficient  answer  to 
tion  is,  that  the  State  provides  a  prosecuting  office 

mroe  v.  The  Suie,  s  G>.  85 ;  Lambeth  v.  The  State,  23  Miii.  311 
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represent  it.  The  whole  machinery  of  the  government  is 
under  his  control,  so  far  as  may  be  necessary  to  secure  the 
attendance  of  witnesses  and  prepare  for  the  trial.  This 
being  the  case,  a  prosecution  that  cannot  succeed  before  an 
impartial  court  and  jury,  as  a  rule,  ought  to  fail.  Beside, 
who  is  to  determine  the  question  of  g^ilt  ?  It  is  not  to  be  ' 
established  by  the  clamor  of  a  mob,  the  excited  prejudices 
of  public  sentiment,  or  the  ex  parte  statements  of  interested 
witnesses;  but  by  a  calm  judicial  investigation  of  the  facts, 
la  such  an  investigation,  a  jury,  so  far  as  the  observation 
of  the  writer  extends,  will  almost  invariably  return  a  satis- 
factory verdict  if  the  case  is  properly  submitted  to  them. 
The  cases  that  fail  are  almost  invariably  some  of  the  forms 
of  homicide,  where  the  element  of  self-defence,  injury  to 
the  person,  some  member  of  his  family,  or  some  wrong  sus- 
tained by  him,  enters  into  the  case.  In  such  cases  the  wrong, 
although,  perhaps,  no  legal  justification,  is  considered  by  the 
jury,  and  almost  invariably  results  in  a  failure  to  inflict  the 
severest  penalties  of  the  law  upon  the  accused.  How  far 
juries  are  justified  in  rendering  such  verdicts  it  is  not  the 
purpose  of  this  article  to  discuss.  But  in  almost  every  other 
case,  if  it  has  been  properly  tried,  the  verdict  will  respond 
to  the  evidence. 

In  the  settlement  of  the  English  colonies  in  this  country 
the  colonists  were  disposed  to  extend  the  powers  of  juries, 
and  curtail  as  far  as  possible  the  authority  of  judges.  And 
to  some  extent  this  seemed  to  be  necessary  for  .the  preser- 
vation of  their  rights.  The  judges  were  appointed  by  the 
crown,  were  not,  in  most  instances,  in  sympathy  with  the 
people,  and  were  often  but  too  willing  to  do  the  bidding 
of  their  masters,  even  if  it  required  the  exercise  of  unau- 
thorized acts.  The  only  protection  to  the  citizen  was  the 
independence  of  the  jury.  Hence,  we  find  statesmen  like 
John  Adams  favoring  the  proposition  that  the  jury  were  the 
judges  of  the  law  as  well  as  the  facts.'     And  the  rule  was 

'  3  Life  of  Adams,  252. 
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upreme  Court.of  the  United  State 
,,'  but  has  since  been  overruled.' 
d  upon  in  England,  with  a  view,  dc 
iter  independence  tn  juries.  The 
:  of  the  criminal  law  of  several  of 
r  the  natural  outgrowth  resulting 
iwful  elTortsof  the  English  and  coli 
ience  juries  to  render  verdicts  of  gi 
1  within  certain  limits  wherever  tria 
the  independence  and  free  action  o 
lycd.  Take  the  trial  of  Wm.  Penn 
ondon,  in  1670,  as  an  instance.  In 
I  upon  the  jury  finding  a  verdict  ofgi 
ree,  whereupon  the  court  sent  for  : 
iccede  to  its  directions,  and  threat* 
rder,  turning  to  Bushell,  one  of 
ou  are  the  cause  of  this  disturbs 
yourself  an  Abettor  of  faction  ;  I  1 
,  sir."  After  urging  the  jury  to  re 
accused,  and  threatening,  and  den 
:  and  the  most  common  conveniei 

verdict  of  not  guilty;  whereupon 
'ty  marks  each,  and  com/nittcd  thei 
y  were  dischai^ed  on  Maieas  cor^ 
:s  of  a  similar  character  are  foun 
I  the  judicial  history  of  the  cole 
*  the  same  kind.  If  a  judge,  there 
ties  of  his  high  ofBce  to  be  impa: 
ts  as  a  prosecutor,  or  show  by  woi 
led  against  the  accused  and  desire* 
latter  of  wonder  that  the  jury  sh 

and  refuse  to  accept  as  the  law  insi 
manate  from  an  impartial  source? 

are  the  judges  of  the  law  as  we! 
>er  instructions  are  necessary  in  e 

See  alto  Willi&mt  f.  The  Slatt,  3a  Hiu.  39^ 
1  6  St.  Tr.  951, 968. 
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case,  even  where,  by  statute,  the  jury  are  judges  of  both  law 
and  fact    The  object  of  giving  the  same  is  well  stated  in  a 
Kansas  case.     The  court  says:  "The  purpose  of  an  instruc- 
tion is  to  assist  the  jury  in  correctly  applying  the  law  to  the 
facts  of  the  case."  *     They  are  as  necessary,  probably  more 
so,  for  the  protection  of  the  accused  than  on  behalf  of  the 
State.    They  should  state  in  a  clear  and  explicit  manner 
the  nature  of  the  offence  charged,  and  explain  the  degrees 
thereof,  if  such  there  be,  that  every  material  fact  stated  in 
the  indictment  must  be  proved  beyond  a  reasonable  doubt. 
When  the  evidence  is  circumstantial,  the  jury  should  also 
be  told  that  it  is  not  sufficient  to  prove  that  the  accused 
may  have  committed  the  crime ;  but  it  must  appear  that  he, 
and  no  one  else,  did  commit  the  offence.     The  instructions 
should  be  a  clear,  concise  statement  of  the  law  applicable 
to  the  evidence,  as   lengthy,  involved   statements,  even  af 
correct  law,  tend  to  confuse.     While  the  jury  are  deliber- 
ating upon  their  verdict  they  should  not  be  permitted  to 
separate;  but  the  judge  should  see  that  they  are  kept  in  a 
comfortable  room,  and  that  necessary  food  is  provided  for 
them  at  the  expense  of  the  county.     While  it  is  desirable 
to  have  them  agree  upon  a  verdict,  it  should  be  one  that 
expresses  their  deliberate  judgment,  and  not  a  verdict  ex- 
torted from  them  by  hunger  or  thirst.     The  brutal  treat- 
ment of  juries  by  some  of  the  common-law  judges  perhaps 
accounts  for  many  of  the  very  unsatisfactory  verdicts  ren- 
dered under  the  common  law. 

In  case  of  a  verdict  of  guilty,  and  a  motion  for  a  new  trial 
is  filed  by  the  attorney  for  the  defendant,  all  the  errors 
assigned  therein,  are  thus  brought  before  the  court  for  re- 
view. If  one  of  the  causes  assigned,  is  that  the  verdict  is 
not  sustained  by  the  evidence,  the  judge  in  reviewing  the 
evidence  takes  the  place  of  the  jury.  It  will  not  do  to  say 
that  the  evidence  has  been  submitted  to  the  jury,  and  they 
have  found  the  accused  guilty,  and,  therefore,  the  verdict  is 

'  Sawyer  v.  Saner,  10  Kan.  470. 
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ts.  The  question  is  still  presented 
blish  his  guilt?  The  jury  unconst 
ifluenced  by  popular  clamor,  over] 
r,  given  weight  to  mere  suspicion 
instructions,  or  some  other  cause 
t.  The  judge  will  now  examine  the 
by  link,  and  if  it  fails  tn  any  m 
lict  aside.  So,  in  reviewing  his  ruli 
ed  has  not  had  a  fair  trial,  the  plat 
a  new  trial.  If,  however,  the  ver 
evidence,  and  do  material  errors 
ial,  the  motion  should  be  promptly 
tence  imposed. 

le  history  of  the  world,  probably,  h 
f  and  impartially  administered  as 
:ountry  where  the  common  law  pr 
jntry  the  presumption  of  innocenci 
in  favor  of  the  accused  until  overco 
he  rack,  and  other  instruments  of  tt 
'rithing  victims  so-called  confesstoi 
nt  were  condemned  and  executed, 
humane  policy  that  no  one  shall  be 
ainst  himself,  nor  whatever  suspicion 
an  he  be  declared  guilty  until  so  founi 
al,  before  an  impartial  tribunal.  P< 
reasoning  and  unreasonable,  but  th 
is  hushed  and  its  influence  unfelt,  an 
justice.  The  cry,  "  Crucify  him,  c 
wer  of  Pilate,  "  Why,  what  evil  ha 
lace  in  our  system,  that  makes  the 
ocent  one  of  its  chief  aims.  To  < 
ir  has  battled  nobly  and  well,  and  t 
:ide  of  right  and  justice.  At  no  tii 
,  probably,  has  there  been  as  mud 
g  those  really  guilty,  as  at  the  pr 
ige  forget  his  position,  show  a  desi, 
with  his  own  feelings,  is  it  a  matter  c 
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prise  that  the  jury,  seeing  that  he  is  degrading  his  position, 
violating  his  oath  —  in  fact,  a  partisan  —  should  refuse  to  be 
guided  by  his  suggestions  or  instructions  ?  Such  a  course 
almost  invariably  defeats  the  object  sought,  and  the  failure 
of  the  jury  to  agree,  or  verdict  of  acquittal,  is  but  the  nat- 
ural expression  of  their  dissent  from  the  interference  of  the 
court  with  questions  properly  pertaining  to  them. 

Samuel  Maxwell. 

Fremont,  Neb. 
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NA  TIONA  L  '  COMMON  LA  W. 


Id  iTMting  of  the  jurisprudence  of  our  counliy,  we  nktarklty  took 
origin  lo  our  mother  country.     The  common  Uw  of  England  has,  fro 

'mmemorial,  accommodated  itself  lo  the  ever  varying  conditions  of 
gressive  people,  its  growth  being  marked  by  a  constant  increase  tn  its  r 
lioD  and  maintenance  of  the  rights  of  the  individual  man.  I(  was  inti 
into  America  during  its  brightest  era,  which  is  universally  acceded  tc 
period  between  the  great  revolution  of  1648,  and  the  severing  of  the  <: 
from  Great  Britain.  The  first  permanent  sctllemeni  made  in  Ameri 
under  a  charter  given  to  Sir  Thomas  Gates,  by  James  I.,  in  1606,' 
granted  the  territories  then  commonly  called  Virginia.  But  il  11  to  lb 
body  of  Puritan  emigrants  who  landed  on  the  barren  coast  near  Cape  1 
1630,'  and  to  their  followers  that  Americans  proudly  refer  in  speaking  1 
ancestors.  Many  of  the  settlers  of  Virginia  were  adventurers,  speculate 
men  destitute  of  education  and  resources.  The  settlers  of  New  Engh 
the  contrary,  were  drawn  from  the  middle  classes  of  England,  and  pos 
says  De  Toqueville,  ■'  in  proportion  to  their  number,  a  greater  mass  of 
gencc  than  is  lo  be  found  in  any  European  nation  of  our  own  lime.' 
these  belong  the  honor  of  introducing  into  this  country  those  inslitnl 
govemmenl  and  of  religion  "framed  by  consent,  and  founded  on  chi 
and,  in  fact,  Ihe  main  principles  which  underlie  our  social  theory,  and 
successively  spread  througliout  the  various  Slates,  ai  they  entered  the 
unUl  they  imbued  Ihe  whole  confederation.  The  Plymouth  colonists, 
landing,  drew  up  and  signed  an  original  compact,  which  in  its  esienc 
pure  democracy,  and  wherein  they  adopted  (he  common  law  of  Engl 
the  general  basis  of  their  jurisprudence.'  From  this  time  the  emi 
continued.  Great  numbers  of  sectarians  were  yearly  driven  lo  our  shi 
Ihe  political  and  religious  excitements  which  fermented  English  society 
the  reign  of  Charles  I.  The  charters  ot  the  several  American  coloni 
formly  declared  that  "the  emigrants  and  their  posterity  shall  be  consid 
English  subjects ;  "  and  as  English  subjects  the  emigrants  naturally  to< 
"birthright,"  the  common  law  of  England,  or  at  least  such  pari 
applicable  to  their  situation,  to  their  new  home.  Such  is  the  reason 
universally  given  for  the  introduction  of  the  common  law  of  England  it 
country.     The  true  reason  undoubtedly  was  Ifaat  ihe  inexperienced  Legii 

'  Robertson'i  America,  p.  402.  *  Chalmers's  Annals,  88. 

i  De  Toqueville's  America,  31.         «  Daniel  Webster's  Plymouth  S 
5  Elliot'i  Debates,  Vol.  I.,  p.  24. 
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of  the  various  colonies  found  themselves  unable  to  enact  a  complete  code 
of  law,  and  very  naturally  adopted  that  system  with  which  they  were  familiar, 
taking  for  their  common  law  the  common  law  of  England,  the  amendatory 
itatntes  to  that  period,  and  the  existing  chancery  law,  and  simply  making  a 
provision  for  its  modi6cation  by  statutes  of  their  own,  as  they  should  there- 
after see  fit  It  has  been  held  by  various  writers,  and  notably  by  Sir  William 
Biackstone,'  that  the  common  law  of  England  had  no  authority  in  the  Amer- 
ican colonies,  as  their  territory  was  conquered  country,  and  should  be  gov- 
erned by  the  laws  of  the  conquered  inhabitants.  But  Justice  Story  has  shown  * 
that  the  possession  of  the  Indian  nation  was  totally  ignored,  and  that  the 
settlers  of  this  country  claimed  it  by  the  right  of  priority  of  discovery,  and 
therefore  rightfully  introduced  their  laws  and  customs.  Spain,  France,  and 
Holland,  in  the  same  manner,  placed  their  right  of  property  on  the  rights 
given  by  discovery.  Portugal  sustained  her  claim  to  the  Brazils  by  the  same 
title.3 

As  early  as  1639,  the  Puritan  emigrants  of  New  Plymouth  and  vicinity  estab' 
lished  a  House  of  Representatives,  who  determined  to  make  the  laws  of  Eng- 
land the  rule  of  their  government.  Their  historian  Hubbard  says:  "To 
these  laws  they  were  willing  to  be  subject,  though  in  a  foreign  land,  adding 
some  municipal  laws  of  their  own  in  such  cases  where  the  common  and  stat- 
ute laws  of  England  could  not  well  reach,  and  afford  them  help  in  emergent 
cases."  In  1662,  Assemblies  met  in  Virginia  and  Maryland,  and  reviewed  the 
laws  of  their  colonies,  and  came  to  similar  conclusions;  the  former  resolving 
to  "  adhere  to  the  excellent  and  often  refined  customs  of  England  as  nearly  as 
the  capacity  of  the  country  would  admit."  ^  The  later  colonies  made  like 
provisions  for  their  government,  and  the  united  colonies,  in  I774>  claimed  and 
asserted  as  their  ''indubitable  right,"  the  rights  of  life,  liberty,  and  property, 
and  of  the  common  law  of  England ;  as  well  as  the  right  of  the  people  to  par- 
ticipate in  the  legislative  power,  and  to  be  tried  by  their  peers  of  the  vicin- 
age,  and  of  the  benefits  of  such  English  statutes  as  existed  at  the  time  of  their 
colonization,  and  were  applicable  to  their  circumstances.^ 

One  of  the  peculiar  merits  of  the  English  common  law  was  its  flexible 
character,  which  enabled  it  to  be  accommodated  to  the  condition,  exigencies 
and  conveniences  of  the  people.  This  peculiarity  proved  of  great  value  to 
the  American  colonists.  As  we  have  seen,  only  such  part  of  the  English  com- 
mon law  as  was  consonant  to  the  nature  and  spirit  of  the  government  of  the 
colonies  was  introduced  into  this  country.  Many  parts  of  the  common  law, 
applicable  to  England,  could  receive  no  application  in  these  colonial  govern- 
ments, and  many  more  parts  were  modified  and  improved  so  as  to  suit  the 
genins  of  our  people.  All  that  part  of  the  common  law  referring  to  the  ecclesi- 
astical establishment  was  swept  away  by  our  fundamental  principle  of  religiouj 
freedom;  while  that  which  contained  principles  of  a  monarchical  tendency 
could  find  no  place  in  our  democratic  institutions.  Besides,  coming  to  a  new 
country,  the  situation  of  the  emigrants  demanded  a  parcelling  out  of  the  lands. 

«  I  Bla.  Com.  107.  "  I  Story's  Com.  152. 

3  See  Johnson  v,  Mcintosh,  8  Wheat.  574. 

4  Chalmers's  Annals,  245.  ^  Journal  of  Congress,  October  14,  1774. 
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Here,  then,  were  eradicited  Ihoie  opprei»ive  iriiw  of  the  TeadKl  iy» 
Und  tenure  becoming  allodial.  Registries  were  oexl  introduced  to 
place  of  the  ancient  "liverj  of  leiiin."  The  unfair  pri*ilege  of  pT 
ture  was  in  time  abandoned,  and  entails  and  inrvivorship  were  aboltshe 
expansion  of  the  countiy,  its  foreign  and  domestic  intercourse,  its  ne 
silions  ind  relations,  all  tended  in  time  to  revolutionize  and  reform  II 
prudence.  "Thus  limited  and  defined,  it  (the  common  law  of  Engli 
become  the  guardian  of  our  political  and  civil  rights;  it  has  prolei 
infant  liberties;  it  has  watched  over  our  wants;  it  has  nurtured  the 
independence  which  checked  the  first  approaches  of  arlutrarjr  power 
enabled  us  to  triumph  in  the  midst  of  difficulties  and  dangers,  threatei 
political  existence,  and  by  the  gopdncss  of  God,  we  are  now  enjoyin 
it!  bold  and  manly  principles  the  blessings  of  a  free,  independent,  am 
government." ' 

We  now  come  to  (hat  great  event  of  modem  history  which  gave  bin 
United  States.  It  is  an  interesting  fact  that  the  immediate  cause  whi 
rise  to  the  rupture  which  severed  America  from  England  was  the  att 
the  part  of  England  to  rob  her  American  subjects  of  a  right  (o  which, 
of  the  great  manima  of  the  common  law,  they  were  entitled.  This 
was,  that  "  those  who  vote  the  tax  must  pay  i( ;  "  and  this,  as  also  the  c 
law  rights  enumerated  in  the  Declaration  of  IndependencCi  were  set  ai 
by  the  Stamp  Act,  and  the  other  tyrannical  legislation  which  precipiti 
Revolution.  The  American  Revolution  established  the  independenc 
British  colonies  in  America.  It  did  more;  it  demonstrated  the  in 
of  the  previously  existing  compact  or  confederation  of  the  coloc 
resulted  in  their  union  into  one  nation,  and  in  the  adoption  of  a  Com 
which  binds  them  irrevocably  together. 

Though  it  may  be  said,  in  one  sense,  that  this  country  had  a  comi 
before  the  Revolution,  at  its  opening  the  common  law  of  each  State  h 
jrow  for  itself.  The  thirteen  States  in  existence  at  the  time  of  (he  a 
of  the  Conslituiion  of  the  United  States,  each  made  express  provis 
:he  adoption  of  such  part  of  the  common  law  of  England  as  was  ap| 
:o  their  respective  conditions.  And  as  the  various  other  States  grew 
tiistence,  having  been  populated  chiefly  by  English  people,  they  als 
such  special  provision  in  Iheir  Constitutions  or  slalutes.  Every  Stat 
Union  has  now  adopted  the  common  law  of  England,  —  always  with  ll 
lalion,  "so  far  as  suited  to  their  character"  '  —  with  the  single  exce| 
Louisiana,  and  she  'has  adopted  i.1  by  statute  to  supply  the  deficiency 
Criminal  Code.' 

In  (he  early  days  of  our  Union  it  was  a  question  widely  discussed, 
lertain  litigated  cases  one  of  great  moment,  as  to  the  precise  dale  a 
:he  common  law  of  the  colonies  ceased  to  be  subject  to  the  change: 
English  common  law.  caused  by  (he  passage  of  slatules  in  England  in 
Tient  of  it,  and  consequently  as  to  what  statutes   they  had   adopted 

'  Story's  Com.  158. 

'  Authorities  collected  in  i  Bishop  Cr.  Law,  15,  n.  4. 

^  Rev.  Stats.  1S56,  p.  160. 
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of  their  common  law.  The  question  was  variously  decided  in  the  different 
States.  In  the  Constitution  of  New  York  it  was  thus  determined  that  "such 
parts  of  the  common  law  of  England  and  of  the  statute  law  of  England  and 
Great  Britain,  and  the  acts,  etc.,  which  did  form  the  law  of  the  said  colony  on 
the  nineteenth  day  of  April,  1775  (the  date  of  the  breaking  out  of  the  Revolu- 
tion), shall  continue  to  be  the  law  of  the  State."  But  more  generally  it  was 
held  that  only  those  English  statutes  which  were  passed  before  the  emigration 
of  our  ancestors,  in  amendment  of  the  common  law,  and  applicable  to  our 
'situation,  constitute  a  part  of  the  common  law  of  this  country; '  though  some 
Eaglish  statutes  that  were  passed  since  the  settlement  of  this  country  have 
been  adopted,  and  are  in  force,  to  a  greater  or  less  extent,  in  different  States, 
as  part  of  their  common  law.  Those  fundamental  statutes  which  are  the 
basis  of  English  freedom,  and  the  land-marks  in  the  history  of  her  jurispru- 
dence, were  of  course  made  universally  part  of  our  common  law.  Such  are 
the  Magna  CharU  of  King  John :  the  Petition  of  Right,'  the  Bill  of  Rights, 3 
the  Statute  of  Wills,^  of  Frauds  and  Peijuries,^  Habeas  Corpus  Act,^  etc. 
The  reports  of  the  various  States  must  be  studied  to  determine  just  to  what 
extent  these  and  other  statutes  have  been  received  and  modified  in  accordance 
with  the  genius  of  our  institutions.' 

But  it  must  be  noted  that  the  common  law  of  England,  modified  as  afore- 
said, does  not  alone  constitute  that  of  the  various  States.  Emigrants  from  the 
nations  have  introduced  in  like  manner  their  common  law.  Thus  Louisiana 
has  a  code  based  on  the  civil  law  (the  common  law  of  Europe).  The  law  of 
Michigan  bears  traces  of  the  French  common  law,  while  the  systems  of  Cali- 
fornia and  Texas  retain  much  of  the  Mexican  common  law.  (In  mfning  States 
and  Territories  a  peculiar  species  of  common  law  relating  to  mining  rights  and 
titles  has  sprung  up,  having  its  origin  among  the  miners,  but  recognized  and 
enforced  by  the  law.)  ^  The  civil  law,  even  when  not  interwoven  with  the 
common  law  of  England,  exerts  a  great,  and  constantly  increasing,  influence 
upon  all  our  municipal  law,  particularly  on  those  branches  of  it  which  are  of 
equity  jurisdiction.  In  general,  though  the  laws  of  the  various  States  may  be 
said  to  be  composed  of  five  parts,  viz. :  Firsts  the  common  law  of  England  so 
&r  as  suitable ;  second^  the  English  statutes,  either  adopted  with  the  common 
law,  or  specially ;  thirds  such  local  usages  as  are  recognized  by  their  State 
courts ;  fourth,  the  State  statutes ;  and  fifth,  constitutional  law.  The  first 
three  of  these  constitute  their  common  law,  the  reports  of  their  judicial  deci- 

■  Patterson  v.  Winn,  5  Pet.  223 ;  Sackett  v,  Sackett,  8  Pick.  309 ;  Ex  parte 
Watkins,  7  Pet  576,  577;  Bogardus  v.  Trinity  Church,  4  Paige,  198;  Heirs 
of  Girard  v.  City  of  Philadelphia,  4  Rawle,  333 ;  Statute  of  North  Carolina, 

1778.  , 

*  I  Charles  I.,  c.  I.  3  i  William  and  Mary,  sess.  2,  c.  2. 

♦  3a  Henry  VIII.,  c.  7 ;  34  Henry  VIII.,  c.  5. 

^  29  Charles  II.,  c.  3.  ^  31  Charles  II.,  c.  2. 

7  For  the  extent  to  which  English  statutes  referring  to  real  property,  and 
the  feudal  and  common-law  principles,  —  such  as  those  relating  to  attainder, 
escheat,  descent,  married  women,  etc., — have  been  retained  in  the  various 
States,  see  Greenleaf 's  Cruise's  Digest,  and  Williams  on  Real  Property  (5th 
Am.  ed.).  *  See  Coolidge  Const  Lim.,  p.  26,  n.  2. 
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■ions  evidencing  iL  The  lal^I  and  very  great  improvement  of  the  c 
liw  or  England,  which  ba<  been  introduced  into  most  of  our  St&tei,  h 
the  abolishment  of  the  distinction  between  the  formi  of  action  at  It 
suits  in  equity,  and  the  iairodnctioa  of  Code  Pleading.  When  Gn 
duced,  this  system  was  regarded  with  great  mistrust,  but  it  has  prove 
not,  al  many  feared,  a  destructioo  of  (he  common-law  system  of  pi 
but  a  great  reform  of  that  system.  The  common-law  system  reqoi 
greatest  exactness  in  mere  matters  of  form,  and  allowed  a  correspondiii 
in  matters  of  substance.  The  code  boldly  abolished  all  names  and  I 
actions,  and  applying  to  the  pleadings  in  all  actions  the  rules  formerl; 
Dited  only  in  courts  of  equity,  it  seeks  to  malce  every  issue  clear  and  > 
and  to  develop  the  real  matter  in  controversy.' 


CONTENTS. 


Common  Law  of  iEngland. 
Sbttlbhent  of  America. 

iNTKODtJCnON  OF  THI  COMMON  LAW 

OF  England. 


Modification  of  tkb  Ci 
Enolisii  Statutes. 
FOKBION  Ingkedikkts. 
Code  Fkoceduke. 


The  question  whether  the  United  States  as  a  natio 
adopted  the  common  law  of  England  to  the  limited 
to  which  it  was  consonant  with  our  institutions,  arose 
birth  of  our  Constitution.  At  the  time  of  the  adopt 
the  Federal  Constitution  the  omission  of  a  clause  pro 
for  the  adoption  of  the  common  law,  was  urged  as  a 
pal  defect.*  In  Madison's  Report  on  the  Virginia  E 
tions,3  we  find  an  enumeration  of  the  early  current 
tions  to  the  constructive  introduction  of  the  commo 
as  a  national  law,  into  the  United  States.  These  obj( 
were  mainly  difficulties  which  seem  to  arise  in  ans' 
certain  questions.  Thus :  "  Is  it  to  be  the  common  la 
or  without  the  British  Statutes  7  If  with  these  amend 
what  period  is  to  be  fixed  for  limiting  the  British  aul 
over  our  laws  ?  Is  it  to  be  the  date  of  the  eldest  or  j 
est  of  the  colonies  ?  Or  are  the  dates  to  be  thrown  to 
and  a  medium  taken  ?  Is  regard  to  be  had  to  the  i 
changes  in  the  common  law  made  by  the  local  co 

'  See  Bliss  on  Code  Pleading,  4,  61,  139,  143. 
*  See  objections  of  Hon.  Geo.  'Mason,  of  Virginia.     Elliot's  Debt 
1  Conceming  the  Alien  and  Sedition   Laws.     Elliot's  Debate*,  ^ 
P.S64. 
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America?"  Such  objections  could  evidently  be  multiplied 
indefinitely.  In  answer  to  them  all,  we  have  but  to  say  that 
the  various  States  encountered  and  successfully  met  them. 
Seemingly,  the  most  valid  objection  given  by  Madison  against 
having,  as  he  says,  "  The  whole  code,  with  all  its  incongrui- 
ties, barbarisms,  and  bloody  maxims,  inviolably  saddled  on 
the  good  people  of  the  United  States,"  is  what  he  regards  the 
"fatal  consequences  of  admitting  the  common  law  as  the 
law  of  the  United  States,  on  the  authority  of  the  individual  ^ 
States,  *  *  *  as  this  law  relates  to  every  subject  of 
legislation,  and  would  be  paramount  to  the  Constitution  and 
laws  of  the  State,  and  the  admission  of  it  would  overwhelm 
the  residuary  sovereignty  of  the  States."  But  when  we 
remember  that  the  various  States  themselves  adopted  the 
common  law,  and  that  the  only  danger  of  conflict  would  be 
in  the  different  interpretation  that  might  be  given  it  by  the 
national  courts,  it  becomes  a  question  whether  the  benefit  of 
a  uniform  interpretation  of  supreme  authority  would  not 
more  than  counterbalance  other  possible  evils.  How  this 
difficulty  is,  in  fact,  avoided  we  shall  see  later.  It  was  also 
urged,'  furthermore,  against  the  possibility  of  the  existence 
of  a  national  common  law,  that  the  common  law  of  England 
has  been  so  variously  modified  in  the  different  States,  as  to 
entirely  destroy  its  relation  to  the  whole  people  of  America. 
But  this  surely  cannot  be,  in  view  of  the  fact  that  the  courts 
of  one  State  presume  the  common  law  of  a  sister  State  to 
be  the  same  as  their  own,  in  the  absence  of  evidence  to  the 
contrary.*  And,  at  any  rate,  it  is  only  reasonable  to  suppose 
that,  had  we  a  national  common  law,  it  would  necessarily 
partake  of  the  characteristics  of  the  common  law  of  each 
of  the  several  States,  and  be  in  fact,  what  Chief  Justice 
Marshall  called  "that  generally  received  and  long-estab* 

• 

lished  law  which  forms  the  present  substratum  of  the  laws 
of  every  State."  And,  to  another  remark  made  in  the  same 
connection,  that,  "  because  the  common  law  must  be  resorted 

'  Congressional  Debates,  i8oa     Remarks  on  Sedition  Law. 
'  4  Denio,  305;  6  Ala.  631 ;  11  Mich.  181 ;  29  Ind.  458. 
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an  explanation  of  certain  terms,  that  that  indi 
of  law  should  be  made  the  law  of  the  land,"  it  ii 
lary  to  reply  that  far  from  simply  deriving  the  i 
the  common-law  phrases,  it  has  been  truly  saic 
annot  think  of  right  or  wrong  but  through  the  m< 
:as  that  we  have  derived  from  the  common  1 
ue  reason,  however,  for  the  non-adoption  of  the 
iw  by  our  Federal  Constitution  is  not  to  be  fou 
abjections ;  it  seems  far  more  likely  to  be  this 
onstitution  granted  to  the  government  its  judicial 
i  strictly  defined  and  limited  manner,^ith  the  ob 
f  preventing  any  centralizing  tendency  of  the  na' 
ity.  This  same  decentralizing  spirit  influcncei 
tl  courts  in  the  exercise  of  their  judicial  auth 
g  them  to  ignore  the  common  law  in  its  full  : 
writer  in  the  American  Law  Register:*  "There 
reason  why  the  national  courts  within  their  lii 
of  jurisdiction,  should  not  have  the  same  prerc^ 
nphed  powers  of  the  courts  of  the  several  S 
the  only  reason  which  can  fairly  be  conjee 
*  must  be  found  in  the  general  prejudice  ag 
ilousy  of,  the  national  courts." 
sc  who  devised  our  government  feared  to  conf 
licial  department  the  discretion  to  decide  what 
common  law  would,  and  what  would  not,  be  pro 
ible  to  the  circumstances  of  the  United  States 
ire  remember  that  the  common  law  itself  is  the 
cia!  legislation,  we  may  well  question  whether 
ion  be  not  its  due.  The  fallacy  that  "a  thing  not 
or  is  entirely  abolished,"  has  been  exploded,  ai 
been  shown  that  the  National  Constitution  cod 
ictively  a  Bill  of  Rights  (the  omission  of  which 
lost  universal  objection  against  the  Constitution  a 
'  its  adoption),  we  may  examine  how  far  the  Fe< 
ution  adopts  the  common  law,  and  how  far 
I  courts  recognize  it.     To  discuss  this  question 

Du  Ponceau  on  the  Jnriipntdence  of  the  Uuled  Slates. 
'  Vol.  VL,  p.  195- 
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tematically  we  shall  first  examine  the  language  of  the  Con- 
stitution in  its  grants  of  judicial  authority,  and  then  endeavor 
to  ascertain  how  far  the  common  law  is  recognized  and 
applied  in  each  of  the  various  branches  of  the  jurisdiction 
of  the  Federal  courts.  And,  first,  the  judicial  authority 
extends :  "  To  all  cases  in  law  and  equity,  arising  under  the 
Constitution,  the  laws  of  the  United  States,  and  treaties  made 
or  which  shall  be  made,  under  their  authority."  The  ex- 
pression "  cases  in  law  and  equity,"  includes  cases  of  a  crim- 
inal as  well  as  of  a  civil  nature.'  Before  examining  theae 
cases  separately  let  us  examine  the  terms  of  this  grant  of 
judicial  power.  "  Cases  in  law  and  equity  "  were  decided  to 
be  cases  at  common  law.'  Justice  Story  in  commenting  on 
those  words  says:  3  "  Here  at  least  the  Constitution  of  the 
United  States  appeals  to  and  adopts  the  common  law,  to  the 
extent  of  making  it  a  rule  in  the  pursuit  of  the  remedial 
justice  in  the  courts  of  the  Union.  If  the  remedy  must  be 
at  law,  or  in  equity,  according  to  the  course  of  proceedings 
at  the  common  law,  in  cases  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States,  it  would  seem  irre- 
sistibly to  follow  that  the  principles  of  decision  by  which 
these  remedies  must  be  administered  must  be  derived  from 
the  same  source."  It  was  also  early  held  that  the  Supreme 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  would 
follow  the  rules  of  the  High  Court  of  Chancery  of  England,* 
and  this  even  though  there  be  no  equity  courts  in  the  State 
in  which  the  Federal  court  sits.'  The  chancery  jurisdiction 
thus  conferred  on  the  Federal  courts  has  but  the  single  limi- 
tation that  "  suits  in  equity  shall  not  be  sustained  in  either 
of  the  courts  of  the  United  States,  in  any  cases  where  plain, 
adequate,  and  complete  remedy  can  be  had  at  law."  Now, 
the  jurisdiction  of  chancery  differs  from  a  jurisdiction  exer* 
cised  according  to  the  common  law  in  no  material  particulars. 

*  I  Bla.  Com.  420,  421 ;  Rawle  on  Const,  ch.  24,  p.  226 ;  6  Wheat  399. 

*  Robinson  v.  Campbell,  3  Wheat  212,  221,  223. 

3  Story  on  Const,  sect  1645.     See  also  Ibid.,  sect  1769. 

*  Pennsylvania  V.  Wheeling  Bridge  Co.,  13  How.  563.     Also  3  Wheal.  233. 
5  Gains  v.  Relf,  15  Pet  9;  Lorman  v.  Clark,  2  McLean,  568-71. 
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The  rules  of  property,  of  evidence,  of  justice,  and  pc 
law,  are  the  same  in  each ;  the  chief  difference  is  only  : 
mode  of  proof,  and  in  some  additional  remedies  given, 
equity  has  been  said  to  be  the  common  law  of  the 
improved  to  suit  an  advanced  stage  of  civilization. 
law  of  equity  was  indeed  adopted  here  as  a  branch  of  tki 
man  law. 

Let  us  now  see  what  is  implied  in  the  next  portion  < 
grant,  extending  the  judicial  authority  over  "  all  case; 
ing  under  the  Constitution  and  laws  of  the  United  St 
The  Federal  Constitution  is  admitted  to  be  the  fundan 
"law  of  the  land."  Any  acts  of  Congress,  or  of  the  1 
lature  of  any  State,  or  any  parts  of  the  Constitution  a 
State,  which  are  repugnant  to  the  Constitution  of  the  L 
States,  are  void.  Even  Congress  cannot,  by  author 
ratification,  give  the  slightest  effect  to  a  State  law  or 
stitution  in  conflict  with  the  Constitution  of  the  \. 
States.'  Now,  it  is  equally  certain  that  the  Constitutio 
laws  of  the  United  States  are  predicated  upon  the  exif 
of  the  common  law  of  England.'  The  Constitution 
b  but  an  "  instrument  of  enumeration  and  not  of  defin 
and  for  the  definition  essential  to  its  life  we  mu 
necessity,  refer  to  the  common  law.  The  same  may  b 
of  the  laws  of  the  United  States.  With  but  the 
statutes  of  the  United  States  in  our  hands,  not  a  step 
be  taken  in  the  Federal  courts.  These  statutes  pre; 
no  forms  of  pleading,  and  contain  no  rules  of  propei 
principles  of  evidence.  The  common  law  is  the  repo 
of  these.  From  these  considerations  it  is  certain  th; 
United  States  courts  must,  to  some  extent,  recognii 
common  law,  in  their  national  capacity.  Not  tha 
national  jurisprudence  is  based  upon  the  common  law, 
same  manner  in  which  this  is  true  of  the  jurispnidei 
the  various  States.  We  recognize  the  difference, 
national  jurisprudence  is  founded  primarily  upon  the 
stitution  and  laws  of  the  United  States.     Tke  common 

<  13  Wall.  646;   15  Vt^all.  610;  >  Rich.  116.  %%%. 

■  I  Gall.  4S9;  I  Baldw.  558.  3  1;  Johns.  4SS  ;  4  Whc«L  31 
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adopted  by  the  national  courts  so  far  as  is  necessary  and 
proper  to  carry  their  powers  into  execution. 

Let  us  next  endeavor  to  ascertain  the  extent  of  this  rec- 
ognition of  the  common  law  by  the  national  courts,  which 
can  only  be  revealed  by  an  examination  of  their  decisions. 

The  strongest  stand  in  favor  of  the  negative  of  our  gen- 
eral proposition  was  taken  in  the  case  of  Wheaton  v.  Peters,' 
where  the  court  held  that  "  there  can  be  no  common  law 
of  the  United  States.  The  Federal  government  is  com- 
posed of  sovereign  and  independent  States,  each  of  which 
may  have  its  local  usages  and  customs  and  common  law. 
There  is  no  principle  which  pervades  the  Union,  and  has 
the  authority  of  law,  that  is  not  embodied  in  the  Constitu- 
tion and  laws  of  the  Union.  The  common  law  could  only 
be  made  part  of  the  Federal  system  by  legislative  adoption. 
If  a  common-law  right  is  asserted  in  a  United  States  court, 
such  court  must  look  to  the  State  in  which  the  case  arose." 
This  view  has  been  repeatedly  affirmed.'  This  extreme 
view  is  probably  best  met  by  the  admirable  opinion  of  Vice- 
Chancellor  Sandford,  in  Lynch  v.  Clarke:  "In  my  judg- 
ment," says  he,3  "  there  is  no  room  for  doubt  but  that,  to 
a  limited  extent,  the  common  law  (or  the  principles  of  the 
common  law,  as  some  prefer  to  express  the  doctrine)  pre- 
vails in  the  United  States  as  a  system  of  national  juris- 
prudence. To  what  extent  it  is  applicable  I  need  not 
hazard  an  opinion,  either  in  general  terms  or  in  particular 
instances,  beyond  the  case  in  hand ;  but  it  seems  to  be  a 
necessary  consequence,  from  the  laws  and  jurisprudence 
of  the  colonies,  and  of  the  United  States  under  the  articles 
of  confederation,  that,  in  a  matter  which  by  the  Union  has 
become  a  national  subject,  to  be  controlled  by  a  principle 
coextensive  with  the  United  States,  in  the  absence  of  con- 
stitutional provision  on  the  subject,  it  must  be  regulated  by 
the  principles  of  the  common  law,  if  they  ^re  pertinent  and 
applicable."     Du  Ponceau,  in  his  Dissertation  on  the  Na- 

»  8  Pet  591. 

'  8  Pet  658;  2  McLean,  568;  12  Pet  524:  11  Blackf.  205. 
3  I  Sandf.  583. 
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ture  and  Extent  of  the  Jurisdiction  of  the  Courts  of 
United  States,  goes  even  further,  saying :  "  I  consider 
common  law  of  England  as  the  jus  commune  of  the  Un 
States.  *  *  *  I  think  I  can  lay  it  down  as  a  cor 
principle,  that  the  common  law  of  England,  as  it  was  at 
time  of  the  Declaration  of  Independence,  still  continue 
be  the  national  common  law,  so  far  as  it  is  applicable  to 
present  state,  and  subject  to  the  modification  it  has  rece 
here." 

Assuming  then,  what  we  shall  soon  iind  to  be  true, 
the  common  law,  as  a  system  of  remedy  and  jurisdic! 
has  been  partially  adopted  \Sy  the  Federal  courts,  it  rem 
to  ascertain  the  precise  extent  of  such  adoption. 

As  regards  dvii  cases,  this  is  a  question  of  great  diffici 
The  Judiciary  Act  of  1789  declared  that  the  laws  of 
several  States,  except  where  the  Constitution,  treaties 
statutes  of  the  Union  otherwise  required,  should  be  regat 
as  rules  of  decision  in  trials  at  common  law  in  the  co 
of  the  United  States,  in  cases  where  they  applied.  It 
subsequently  decided '  that  this  statute  only  extendec 
the  statutes  and  permanent,  local  usages  of  a  State,  and 
construction  thereof  adopted  by  the  local  tribunals,  am 
rights'  and  titles  to  real  estate ;  and  to  matters  immov: 
and  intra-territorial  in  their  nature  and  character.  Bi 
does  not  extend  to  the  decisions  of  the  State  courts  as  < 
stituting  laws,  nor  to  questions  of  a  general  nature  noi 
all  dependent  upon  the  local  statutes  and  usages,  ai 
questions  of  general  commercial  law.'  Generally  speak 
those  State  laws  which  arc  made  rules  of  decision  in 
Federal  courts  are  those  which  apply  to  the  rights  of  per 
and  property.^  And  though  the  Federal  courts  follow 
decisions  of  the  State  courts  on  the  construction  of  S< 
laws,  unless  they  come  in  conflict  with  the  Constitutioi 
laws  of  the  United  States,*  and  also  those  statutes  of 

'  Swift  c  Tjson,  16  PeL  1.     The  action  wai  assuMfsil  on  ■  bill  of  exchi 

■  See  Ames  v.  Smith,  t6  Pet.  303. 

3  United  Statei  v.  Wonson,  i  Gall.  18. 

*  10  Wheat  159;   t  Paine,  564. 
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several  States  which   prescribe  rules  of  evidence  in  civil 
cases  in  trials  at  common  law,'  yet  it  seems  that  when  the 
question  is  to  be  determined  by  common  law  rules  only,  —  as, 
for  instance,  with  regard  to  the  construction  of  a  deed,"  or 
to  that  of  a  private  act,^  or  as  to  liability  for  a  nuisance,^  or 
on  a  question  of  equity  law,'  and  to  questions  not  at  all 
dependent  upon  local  statutes  or  usages,— ^ as,  for  instance, 
to  contracts  and  other  instruments  of  a  commercial  and 
general  nature,  like  bills  of  exchange  and  insurance  con- 
tracts,^—  the  decisions  of  the  State  courts  are  not  binding. 
With  regard  to  criminal  cases  the  rule  can  be  more  defi- 
nitely ascertained,  though  widely  different  opinions  prevailed 
at  the  outset,  in  the  Circuit  Courts,  as  to  the  nature  and  ex-  . 
tent  of   the   criminal   jurisdiction  vested   in  the   national 
courts.     The  question,  whether  the   United   States  courts 
could  exercise  a  common-law  jurisdiction  in  criminal  cases, 
first  came  before  the  courts  in  United  States  v,  Worral.' 
The  court  was  divided  in  opinion,  though  the  majority  held 
that  the  United  States,  as  a  Federal  government,  have  no 
common  law  by  which  an  indictment  at  common  law  could 
be  sustained.     This  case  arose  in  the  Circuit  Court  at  Phila- 
delphia.    The  defendant  was  indicted  and  convicted  of  an 
attempt  to  bribe  the  commissioner  of  the  revenue,  and  it 
was  contended,  in  arrest  of  judgment,  that  the  court  had  no 
jurisdiction,  as  such  attempt  was  not  expressly  a  violation  of 
any  constitutional  or  legislative  prohibition  of  the  United 
States.     This  question  was  brought  under  the  consideration 
of  the  Supreme  Court  for  the  first  time  in  United  States  v. 
Hudson   and   Goodwin.^    This  case   arose   in   the   Circuit 
Court  of  Connecticut.     The  question  was  whether  the  Cir- 

'  M'Neil  V.  Holbrook,  i%  Pet  S4. 

*  Fozcroft  V.  Mallett,  4  How.  353. 

3  Williamson  v.  Perry,  8  How.  495. 

4  Chicago  V.  Robbins,  a  Black,  418. 
^  Neves  v.  Scott,  13  How.  268. 

^  Austin  V.  Miller,  5  McLeaa,  153;  Glouster  Ins.  Co.  v.  Younger,  a  Curt 
322;  Bragg  V.  Meyer,  i  McAlL  408. 
7  2  Dallas,  384. 

*  7  Cranch,  32. 
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offences  are  indictable  at  common  law.'  In  other  words,  the 
Federal  courts,  though  adopting  the  forms  and  the  defini- 
tion and  description  of  the  crimes,  the  rules  of  evidence 
and  general  procedure,  of  the  common  law,  depend  entirely 
for  jurisdiction  upon  statutory  enactments  for  the  enumera- 
tion of  crimes,  and  the  declaration  of  punishments.  The 
States  of  Ohio  and  Louisiana  stand  in  this  precise  position 
as  regards  the  criminal  jurisdiction  of  their  courts.^  The 
wisdom  of  this  conclusion  seems  questionable,  and  certainly 
was  so  considered  by  the  judges  in  the  case  above  cited,^  as 
well  as  by  Judge  Chase,  who  rendered  the  first  decision  on 
the  subject  (which  decision  gave  rise  to  the  short-lived  Sedi- 
tion Act),  and  who  remarked :  ♦  "  Upon  the  whole  it  may 
be  an  inconvenience  in  the  administration  of  justice,  that  the 
common-law  authority,  relating  to  crimes  and  punishments, 
has  not  beeii  conferred  upon  the  government  of  the  United 
States,  which  is  a  government  in  other  respects  also  of  .a 
limited  jurisdiction;  but  judges  cannot  remedy  political  im- 
perfections, nor  supply  any  legislative  omission."  And  cer- 
tainly, until  our  criminal  code  can  define  expressly  and 
literally  every  offence  that  ought  to  be  punished,  or  as  con- 
cisely as  does  the  common  law,  the  "  inconvenience  "  of  the 
non-adoption  of  the  common  law  by  the  United  States 
courts,  in  this  particular,  will  be  felt. 

We  now  come  to  the  second  grant  of  judicial  power,  which 
confers  on  the  Federal  courts  exclusive  jurisdiction  over 
*' all  cases  of  admiralty  and  maritime  jurisdiction'*  In  the 
early  case  of  United  States  v.  M|Gill,s  it  was  decided  that 
these  words  must  be  taken  to  refer  to  the  admiralty  and 
maritime  jurisdiction  of  J^ngland.  And  it  has  since  been 
held  that  the  maritime  law  was  a  part  of  the  common  law, 
and  the  practice,  modes  of  proceeding,  and  remedies,  in  the 

'  3  Wheat.  336 ;  5  Wheat  76 ;  4  Cranch,  500 ;  a  McLean,  433 ;  Rawle 
Const,  ch.  29 ;  Story  Const  341 ;  Whart  St  Trials,  88  n ;  Sergt  Const 
Law,  345. 

'  See  Key  v.  Vattier,  i  Ohio,  132 ;  also  10  Ohio,  345 ;  1 1  Ohio,  404 ;  10 
Ohio  St  287;  12  Ohio  St  469;  i  Kent's  Com.  335  n.  b, 

3  I  Wheat  415.  4  2  Dall.  394.  s  4  Dall.  426-^9. 
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whoever  may  be  parties  to  the  suit,  the  subject-matter  must 
come  within  the  classes  already  treated  of,  being,  namely, 
civil  or  criminal  suits,  at  law,  in  equity,  or  in  admiralty,  and 
we  have  already  seen  to  what  extent  the  common  law  is 
recognized  in  these  suits. 

Summing  up  our  results  we  find  that  — 

L  When  the  jurisdiction  over  the  subject-matter,  and  the 
parties,  attaches  by  the  Constitution  and  laws  of  the  United 
States,  the  national  courts  exercise  and  enforce  it  according 
to  such  of  the  settled  rules  and  principles  of  the  common' 
law  as  are  suited  to  the  genius  of  our  people,  and  are  not 
repugnant  to  the  spirit  of  the  Constitution  and  laws. 

2.  In  cases  "at  law,"  in  the  Federal  courts,  the  proceed- 
ings must  conform,  not  to  the  general  common  law  of  the 
State  within  which  the  act  is  done,  but  only  to  such  positive 
statutes  and  long-established  local  customs  of  said  State 
(and  the  construction  thereof  given  by  the  State  courts)  as 
are  not  in  violation  of  the  Constitution  of  the  United  States 
or  some  act  of  Congress. 

3.  Proceedings  in  equity  in  the  Federal  courts  conform 
with  the  chancery  proceedings  of  the  High  Court  of  Eng- 
land. And,  both  in  cases  "  in  law  and  equity,"  the  com- 
mon law  is  adopted  to  the  extent  of  making  it  a  rule  in  the 
pursuit  of  remedial  justice  in  the  Federal  courts. 

4.  In  the  exercise  of  their  criminal  jurisdiction,  —  though 
adopting  the  forms,  rules  of  evidence,  and  general  pro- 
cedure, as  well  as  the  definition  and  description  of  crimes, 
of  the  common  law,  —  the  national  courts  must  look  to  the 
statutory  enactments  for  the  enumeration  of  the  crimes,  in 
ascertaining  whether  they  have  jurisdiction. 

5.  The  maritime  law  adopted  by  the  Federal  courts  is  a 
part  of  the  law  of  nations,  and,  as  such,  a  portion  of  the 
common  law  of  England. 

6.  The  law  of  nations,  recognized  in  suits  in  which  ambas- 
sadors and  public  ministers  are  parties,  constitutes  a  portion 
of  the  common  law  of  England,  and  is  adopted  by  our 
national  courts  in  cases  where  it  applies. 

In  other  words,  though  our  national  jurisprudence  is  based 
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composed  of  the  abjest  judges,  and  acting  under  such  ad- 
vantages, the  true  principles  of  justice  must  be  reached,  if 
they  are  within  the  reach  of  human  genius.  Singly,  as  well 
as  collectively,  we  say  they  do  much  to  place  our  common 
law  on  a  more  steady  and  regular  foundation  than  it  now, 
has.  At  least,  so  far  as  their  influence  goes,  it  may  be  rescued 
from  that  inconsistency  and  variance  for  which  it  has  been 
so  long  and  so  deservedly  reproached.'' 

Percy  Werner. 

Cincinnati,  Ohio. 
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WRONGFUL  DISMISSAL   OF  SERVANTS ^TH 
D  UTY—  A  CTION—  DEFENCE  —  E  VIDENCE. 

There  is  much  confusion  in  both  the  English  and  Amer 
cases,  in  regard  to  the  nature  of  the  action  that  a  servant 
bring  against  his  master  after  he  has  been  wrongfully- 
missed.  In  several  cases  courts  have  recognized  the  fie 
■  of  a  "  constructive  "  service,  while  in  a  greater  number  s 
fiction  is  repudiated ;  and  again  other  courts  have  procee 
with  no  very  clearly  defined  notion  of  the  kind  of  action  1 
were  trying.  In  the  early  case  of  Gandell  v.  Pontigny 
nisi  prius  case),  the  doctrine  of  constructive  service 
recognized  and  acted  upon.  It  was  there  held  that  a  sen 
wrongfully  discharged  may  wait  until  the  termination  of 
period  for  which  he  was  hired,  and  then  sue  in  indebit 
assumpsit  for  the  entire  wages  he  would  have  earned  hac 
not  been  dismissed.  To  the  same  effect  are  Collin 
Price,'  and  Pagani  v.  Godalfi.*  Gandell  v.  Pontigny,  h 
ever,  was  overruled  in  Archard  v.  Homor,*  and  this  last  < 
was  approved  in  Smith  v.  Hayward.^  Hartley  v.  Harm 
was  a  case  where  a  contract,  at  the  rate  of  so  much  per 
num,  had  been  entered  into,  the  engagement,  by  its  term: 
be  terminated  by  a  month's  notice  on  either  side.  ' 
servant,  having  been  wrongfully  dismissed,  brought 
against  the  master,  and  in  a  special  count  it  was  alleged  t 
a  month's  notice  was  not  given.  The  action  was  not  ft 
wrongful  dismissal,  there  was  no  question  of  service  i 
dered  for  any  broken  period ;  the  contract  was  complet 
executed  so  far  as  it  regarded  the  service  rendered.  It  1 
held  that  the  servant  could  not  recover  on  the  special  co 
for  his  actual  service,  but  that  he  could  have  a  comn 


'  4  Campb.  375  -,1.1.1  SUrk.  N.  P.  157.  •  j  Bing.  131  (1818). 

3  2  C«r.  k  P.  370  (I8a6).  ■*  3  C«r.  &  P.  349. 

s  7  Ad.  ft  E.  544  (1837).  '  II  Ad.  &  E.  79S. 
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count,  as  on  a  fully  executed  contract,  and  that  he  might 
set  himself  right  in  a  second  action.  It  will  be  seen  that 
this  action  was  brought  only  for  a  month's  wages  then  due. 
The  damages  in  such  a  case  are  liquidated. 

In  Fewings  v.  Tisdal/  where  the  hiring  was  for  a  month's 
wages,  it  was  held  that  a  special  contract  of  hiring  was  con- 
stituted, and  that  the  plaintiff,  having  been  paid  up  to  the 
moment  of  dismissal,  could  not  recover  any  more  on  a  com- 
mon indebitatus  count  for  work  and  labor.  And  where  a 
'  seaman  was  engaged  for  a  voyage  and  was  wrongfully  dis- 
missed by  his  employer,  it  was  held  that  he  had  a  right  of 
action  against  his  employer  in  the  nature  of  a  tort  for  such 
wrongful  dismissal.' 

Several  cases  have  arisen  in  the  English  courts  where  an 
action  of  indebitatus  assumpsit  was  allowed.  In  some  of 
these  cases  it  was  expressly  decided  that  such  an  action 
lay,  and  in  others  the  question  was  not  raised.  In  1850,  in 
Goodman  v.  Pocock,3  it  was  held  that  under  an  indebitatus 
count,  the  servant,  having  been  wrongfully  dismissed  before 
the  end  of  the  period  for  which  he  was  employed,  could  not 
recover  his  wages  up  to  such  termination,  or  for  a  construc- 
tive service,  but  only  in  respect  to  his  service  up  to  the  time 
of  his  dismissal.  In  Smith  v.  Kingsford,^  it  was  held  that 
indebitatus  assumpsit  would  lie  to  recover  wages  earned  or 
due  before  the  dismissal  of  the  servant.  Fawcett  v,  Cash,^ 
was  assumpsit^  where  the  servant  recovered  for  his  wages  as 
agreed  upon,  but  which  accrued  after  his  discharge.  No 
question  was  raised  upon  the  pleadings.  Callo  v,  Brouncker  ^ 
was  similar;  likewise  Robinson  v,  Hindman,^  and  William 
V.  Byrne.®  In  Hartley  v,  Harman,^  it  was  held  that  assump- 
sit would  not  lie  for  damages  for  a  wrongful  discharge,  but 
only  for  wages  earned  before  dismissal.  It  was  said  that 
the  plaintiff  could  have  declared  in  a  special  count  for  the 

'  I  Exch.  295.  '  Hulle  v.  Heightman,  2  East,  145  (1802). 

3  69  Eng.  Com.  L.  576.  ♦  3  Scott,  279  (I836). 

s  5  Barn.  &  Adol.  904  (1834).       *  4  Car.  &  P.  518  (1830). 
^  3  E«p.  23s  (i8oi).  8  7  Ad.  &  E.  177  (1837). 

9  II  Ad.  &  E.  798  (1840). 

VOL.  VIII.  NO.  5  ■  29 
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worth  of  the  wages,  and  in  a  common  count  for  the  damages 
by  an  unlawful  discharge.  The  declaration  had  a  common 
count  for  damages,  and  that  he  could  bring  another  action 
for  the  wages  due  down  to  the  time  of  dismissal/  In  Her- 
cum  V,  Sterrick,"  it  was  held  that  the  servant  could  recover 
for  wages  due  before  discharge  under  a  common  count. 
Exactly  the  contrary  was  held  in  Fewings  v,  Tisdal,^  and 
in  Keys  v,  Harwood.^ 

The  case  of  Goodman  v,  Pocock  *  was  an  action  of  indebi^ 
tatus  assumpsit,  brought  by  a  clerk  wrongfully  discharged  in 
the  middle  of  a  quarter,  for  his  services  during  the  broken 
quarter.  It  appeared  that  he  had  formerly  brought  an  action 
for  such  wrongful  dismissal,  the  declaration  therein  contain- 
ing a  special  count  for  such  dismissal.  The  jury  was,  in  the 
former  case,  directed  not  to  take  into  account  the  services 
actually  rendered  during  the  broken  quarter,  as  they  were 
not  recoverable  except  under  an  indebitatus  account,  and 
they  gave  damages  accordingly,  so  stating  it  in  their  verdict. 
It  was  held,  in  such  second  action,  that  it  could  not  be 
maintained,  because  the  plaintiff,  by  his  former  action  on 
the  special  contract,  had  treated  it  as  an  open  contract,  and 
he  could  not  afterwards  recover  under  the  indebitatus  ac- 
count as  for  services  under  a  rescinded  contract ;  and  that, 
in  the  former  action,  the  jury  ought  to  have  been  directed 
to  take  the  services  rendered  during  the  broken  quarter  into 
account  in  awarding  damages  under  the  special  count  for 
such  wrongful  dismissal.  This  is  the  leading  English  case 
upon  the  necessary  pleadings  in  such  actions,  and  received 
the  careful  attention  .of  the  judges. 

Mr.  Smith,  in  his  note  to  Cutter  ?/.  Powell,^  says  that  a 
servant  wrongfully  dismissed  has  his  election  of  three  reme- 
dies :  First,  a  special  action  for  breach  of  contract,  and  this 
remedy  he  may  pursue  at  once ;  second,  he  may  wait  until 
the  termination  of  the  period  for  which  he  was  employed, 
and  then,  perhaps,  sue  for  his  whole  wages  in  indebitatus 

*  See  Frazcr  v.  Bunn,  8  Car.  &  P.  704.   *  10  Mes.  &  W.  553  (1842). 

3  I  Exch.  29s  (1847).  4  2  C.  B.  905 ;  15  L.  J.  (C  P.)  207. 

5  69  Eng.  Com.  L.  576.  *  2  Sm.  L.  C  20. 
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assumpsit,  relying  on  the  doctrine  of  constructive  services,  — 
citing  Gandell  v,  Pontigny ;  third,  he  may  treat  the  contract 
as  rescinded,  and  may  immediately  sue  on  a  quantum  meruit 
for  the  work   he  actually  performed, — citing   Planche  v. 
Colburn.'     In  Goodman  v,  Pocock,  the  second  statement  is 
expressly  disapproved  of.     Mr.  Smith,  as  to  that  proposition, 
relied  upon  an  exchequer  case,*  which  reversed  the  judg* 
ment  of  the  Common   Pleas.^    The  judgment  of  the  Ex- 
chequer Chamber  was  reversed  by  the  House  of  Lords/ 
Fewings  v.  Tisdal,^  an  earlier  case,  also  disapproved  of  such 
a  doctrine. 

And  it  is  clear,  upon  principle,  that  indebitatus  assumpsit 
cannot  be  maintained  for  the  whole  wages,  relying  upon  the 
doctrine  of  constructive  service,  for  the  simple  reason  that 
the  allegation  of  his  being  indebted  for  work  done  is  untrue. 
How  can  it  be  said  that  such  an  action  can  be  maintained 
for  services  which  never  have  been  performed  ?  -Coleridge, 
J.,  in  Goodman  v,  Pocock,-  says :  "  The  servant  may  either 
treat  the  contract  as  rescinded  and  bring  indebitatus  as- 
sumpsit, or  he  may  sue  on  the  contract,  but  he  cannot  do 
both ;  and  if  he  has  two  counts,  he  must  take  the  verdict  on 
one  only."  So,  likewise,  said  Erie,  J.,  in  the  same  case ; 
and  he  assigned  as  a  reason  why  Mr.  Smith's  second  propo- 
sition was  not  maintainable,  was  because  the  servant  would 
not,  if  it  were  true,  be  permitted  to  engage  in  any  other 
work,  and  would  be  compelled  to  remain  idle  and  unem- 
ployed, while  it  was  undoubtedly  the  law  that  he  should  use 
due  diligence  in  seeking  other  like  employment  in  the  same 
vicinity,  and  not  eat  the  bread  of  idleness.  And  the  same 
distinguished  judge  so  declared  it  to  be  the  law  in  the 
House  of  Lords.* 

It  will  thus  be  seen  that  the  result  of  the  English  author- 
ities is,  that  a  servant  wrongfully  dismissed  has  no  action 
for  wages,  except  for  past  service  rendered  and  the  sums 

>  8  Bing.  14.         '  Elderton  v.  Emmens,  6  C.  B.  i6a         3  4  C.  B.  479. 
4  Emmens  v,  Elderton,  4  H.  L.  C.  624.  5  i  Exch.  29$. 

^  Beckham  v.  Dnke,  2  H.  L.  606;  Emmens  v.  Elderton,  4  H.  L.  645, 
per  Justice  Crompton. 
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of  money  that  have  become  due  therefor.     As  far  as  any 
other  claim  on  the  contract  is  concerned,  he  must  sue  for 
the  injury  he  has  sustained  by  his  discharge  in  not  being 
allowed  to  serve  and  earn  the  wages  agreed  upon,     (i.)  He 
may  treat  the  contract  of  hiring  as  continuing,  though  broken 
by  the  master,  and  may  recover  damages  for  the  breach. 
This  is  the  ordinary  action  for  damages,  and  not  the  com- 
mon-law  action   of   indebitatus  assumpsit;  that  action,  as 
stated,  only  lies  for  wages  earned  before  the  discharge^  and 
if  none  were  earned,  and  the  contract  was  repudiated  by 
the  master  before  the  time  the  services  were  to  commence,  it 
cannot  be  maintained   at  all.     (2.)  He  may  consider  the 
contract  rescinded ;  in  which  case  he  can  sue  on  a  quantum 
meruit  for  services  actually  rendered.     These  two  remedies 
are  appropriate  to  a  wrongful  discharge.     The  third  remedy 
does  not  properly  belong  to  this  subject,  but  will  be  con- 
sidered, —  namely,  he   has   a  right   to  sue   for  wages^  for 
sums  actually  earned  and  due  by  the  terms  of  the  contract. 
Where  the  doctrine  prevails  that  the  sejrvant  cannot  recover 
on   quantum  meruit  for  the   services    actually  performed, 
because  the  contract  is  not  severable,  or  because  it  is  an 
entirety,  and  no  right  of  action  lies  for  part  performance, 
the  action  must  be  for  damages  Occasioned  by  such  illegal 
discharge.     If,  by  the  terms  of  the  contract  the  wages  are 
not  due  until  at  some  period  after  the  time  of  the  discharge, 
it  necessarily  results  that  he  must  wait  until  that  time  arrives 
before  he  can  maintain  his  suit  to  recover  the  amount  he 
would   have   earned.*     Many  cases   in  America   recognize 
these  principles.     The   leading   case   is    Howard  v.  Daly,* 
where  the  question  is  thoroughly  discussed,  and  the  recent 
English  authorities  cited   and   followed.     In  Thompson  v. 
Wood,3  there  is  a  dictum  that  recognizes  the  doctrine  of 
constructive  service ;  and  likewise  in  Huntington  v,  Ogdens- 
burgh,  etc..  Railroad  Company.* 

^  HasscU  V.  Nutt,  14  Texa»,  260.  «  61  N.  Y.  362.  3  i  Hilt.  96. 

4  33  How.  Pr.  416  ;  s,c,^  Am.  Law  Reg.  143.  So  does  Fowler  r.  Armour. 
34  Ala.  194 ;  Armficl^  v.  Nash,  31  Miss.  361 ;  Gordon  v,  Brewster,  7  Wis. 
355;  Booge  v.  Pacific   R.  Co.,  33   Mo.  212;  Davis  v.  Ayres,  9  Ala.  292; 
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Several  courts  of  final  resort  have  either  directly  or  in- 
directly repudiated  this  doctrine  of  constructive  services.* 

In  a  case  in  the  Supreme  Court  of  the  United  States, 
Judge  Washington  in  substance  said,  that  where  there  is  a 
special  agreement  open  and  subsisting  at  the  time  the  cause 
of  action  arises,  a  general  indebitatus  assumpsit  cannot  be 
maintained;  but  if  the  agreement  has  been  wholly  per- 
formed, or  if  the  further  execution  of  it  has  been  prevented 
by  the  act  of  the  defendant,  or  by  consent  of  the  parties ;  or 
if  the  contract  has  been  performed  in  respect  to  any  one  dis- 
tinct subject  in  it,  the  plaintiff  may  recover  upon  a  general 
indebitatus  assumpsit*  It  is  very  clear  that  the  learned 
judge  understood  that  if  a  servant  was  wrongfully  dismissed 
no  action  of  indebitatus  assumpsit  would  lie,  except  for  those 
services  performed.^  And  where  an  instalment  of  the  wages 
falls  due,  the  servant  may  bring  an  action  at  once  for  such 
instalment ;  and  as  each  successive  instalment  falls  due,  a 
like  action  may  be  brought  for  each  one.*  This  was  the 
judgment  of  the   court  in  Cook  v,  Whorwood,*  where   it 

Martin  v,  Everett,  1 1  Ala.  375 ;  Bradshaw  v.  Branan,  5  Rich.  465 ;  Jones  v, 
Jones,  2  Swan,  605 ;  Congregation  v,  Peres,  2  Coldw.  620 ;  Colburn  v.  Wood- 
worth,  31  Barb.  381;  Cox  v,  Adams,  i  Nott  &  M.  284;  Davis  v,  Crawford, 
3  Const  (S.  C.)  401;  McCIure  v.  Pyatt,  4  McCord,  26;  Rye  v,  Stubbs,  I 
Hill  (S.  C),  384;  Hamlin  v.  Race,  78  111.  422;  1.  c.  3  Cent.  L.  J.  558;  Kirk 
V.  Hartman,  63  Pa,  St.  97. 

'  Ricks  V,  Gates,  5  Ind.  115;  Weed  v,  Burt,  78  N.  Y.  191;  1.  c.  7  Daly 
267;  Madden  v.  Porterfield,  8  Jones  L.  166;  Sherman  v^  Champlain  Transp. 
Co.,  31  Vl  162;  Willoughby  v.  Thomas,  24  Gratt  521 ;  Heim  v.  Wolf,  i  E. 
D.  Smith,  70;  Moody  v.  Leverick,  14  Abb.  Pr.  (n.  &)  145;  Rogers  v.  Park- 
ham,  8  Ga.  190;  Britt  v.  Hays,  21  Ga.  157;  McDaniel  v.  Parks,  19  Ark. 
671;  Bromley  v.  School  District,  47  Vt  381;  Cook  v.  Sherwood,  11  W, 
R.  595. 

'  Perkins  v.  Hart,  11  Wheat  237. 

3  Algeo  V,  Algeo,  10  Serg.  &  R.  235;  Donaldson  v.  Fuller,  3  Serg.  &  R. 

505. 

4  Hartley  v.  Harman,  11  Ad.  &  E.  798;  Davis  v,  Preston,  6  Ala.  83; 
Colburn  v,  Woodworth,  31  Barb.  381;  Heim  v.  Wolf,  i  E.  D.  Smith,  70; 
Moody  V.  Leverick,  14  Abb.  Pr.  (n.  s.)  145 ;  Weed  v,  Burt,  7  Daly  267;  s,  c, 
78  N.  Y.  191 ;  dictum  in  Thompson  v.  Wood,  i  Hilt  93 ;  Armfield  v,  Nash, 
31  Miss.  361 ;  Huntington  v.  Ogdensburgh,  etc.,  R.  Co.,  7  Am.  Law  Reg. 
143 ;  '•  c,  33  How.  Pr.  416 ;  Hamlin  v.  Race,  78  III.  422 ;  s.  c.  z  Cent.  L.  J.  558. 

5  2  Sannd.  337. 
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was  held  that  several  actions  on  an  award  to  pay  several 
sums  at  different  times  might  be  brought  by  the  plaintiff, 
as  each  several  sum  fell  due.  If  the  action  is  brought 
before  the  time  the  instalment  was  to  fall  due,  or  before 
the  time  for  the  termination  of  the  contract,  it  cannot  be 
maintained.'  But  it  seems  that  these  cases  are  not  in  har- 
mony with  those  cases  which  hold  that  assumpsit  will  not 
lie  for  the  wages  that  would  have  been  earned  after  the  dis- 
charge, had  not  the  servant  been  dismissed ;  nor  are  they  in 
harmony  with  those  cases,  wherein  suit  has  been  brought 
after  the  time  for  the  termination  of  the  contract  for  services, 
which  hold  that  no  evidence  can  be  given  of  the  amount  the 
master  agreed  to  pay  the  servant.  For  how  can  it  be  said 
that  the  servant  is  entitled  to  recover  each  instalment  as  it 
falls  due,  when  the  contract  has  been  broken  and  no  longer 
exists,  so  that  a  suit  can  be  maintained  thereon,  based  upon 
the  promise,  implied  or  otherwise,  contained  in  such  broken 
contract  ? 

Those  cases  which  hold  that  the  jury  may  take  into  con- 
sideration the  probability  of  the  servant's  obtaining  other 
like  employment,  in  estimating  his  damages,  are  more  in 
harmony  with  those  cases  which  deny  the  doctrine  of  con- 
structive service. 

In  Goodman  v.  Pocock,  it  is  said  that  the  servant  cannot 
bring  an  action  of  indebitatus  assumpsit  and  have  also  a 
special  count  on  the  broken  contract.  If  he  does  he  can 
only  take  the  verdict  on  one  count.  If  he  take  it  on  the 
special  count,  judgment  rendered  thereon  will  be  a  bar  to 
another  action,  even  for  those  services  rendered.  But  this 
case  is  at  variance  with  a  large  class  of  cases  which  hold 
that  the  declaration  may  contain  two  counts,  one  in  assumpsit, 
and  the  other  a  special  count  for  damages.* 

Whether  tfie  contract  is  one  in  which  payment  is  to  be 
made  in  instalments,  is  to  be  ascertained  as  in  any  other 

'  Bradshaw  v.  Branan,  5  Rich.  465 ;  Hassell^v.  Nutt,  14  Texas,  260. 

*  Madden  v,  Porterfield,  8  Jones  L.  166;  Ricks  v.  Yates,  5  Ind.  115; 
Colburn  V.  Woodworth,  31  Barb.  381;  Hartley  v.  Harman,  it  Ad.  &  E.  798; 
French  v.  Brookes,  6  Bing.  354. 
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contract  If  the  servant's  wages  are  payable  monthly,  a 
separate  action  may  be  brought  as  each  month's  wages  fall 
due,  and  a  prior  judgment  will  not  bar  a  subsequent  action.' 
And  the  plaintiff  recovers  only  the  amount  that  was  due  at 
the  time  the  suit  was  brought,  although  at  the  time  of  the 
trial  all  the  instalments  were  due.* 

If  the  master  refuses  to  have  anything  further  to  do  with 
the  servant,  and  turn  him  away,  such  action  would  amount 
to  an  actual  breach  of  the  contract,  and  all  the  cases  hold 
that  a  right  of  action  in  favor  of  the  servant  accrues  at 
once.    But  if  the  master  merely  refuses  to  furnish  the  ser- 
vant employment,  such  refusal  does  not  amount  to  a  breach 
of  the  contract.3    This  last  case  was  decided  after  Emmens 
V.  Elderton,*  where  Mr.  Justice  Crompton  said :  "  If  there  is 
a  contract  to  keep  in  employment,  it  seems  necessarily  to 
follow  that  a  dismissal  from  the  employment  is  a  breach 
of  it ; "  but  this  does  not  go  the  length  of  saying  that  a 
mere  refusal  to  furnish  work  amounts  to  a  dismissal.     And 
Mr.  Justice  Talford,  in  the  same  case,^  commenting  upon 
Aspdin  V.  Austin,^  and    Dunn  v.  Sayles,^  says   that  they 
establish  the  rule  that  if  the  servant  is  "  able  and  willing  to 
render  service  he  is  entitled  to  demand  his  wages ;  but  that 
he  cannot  insist  on  being  able  to  earn  them."     Such  is  the 
correct  view  of  this  question.*    Why  should  the  servant  be 
allowed  to   insist  upon  actual  employment  if  the   master 
chooses  to  pay  him  the  stipulated  amount  when  he  per- 
forms no  service?    The  servant  is  not  injured  by  the  mas- 
ter's action.9     Were  it  the  case  of  an  apprentice  at  some 
trade,  who  expected  to  receive  actual  benefit  by  such  em- 

'  Hantingtoii  v.  Ogdentburgh,  etc.,  R.  Co.,  7  Am.  L.  Reg.  143;  s.  c,  33 
How.  Pr.  416 ;  Armfield  v,  Nash,  31  Miss.  361 ;  Heim  v.  Wolf,  i  £.  D. 
Smith,  70. 

'  Hamlin  v.  Race,  78  111.  422 ;  1.  r.  3  Cent  L.  J.  558 ;  Teles  v.  Hazen,  57 
How.  Pr.  516.  Contra,  up  to  the  time  of  the  trial,  Maguire  v,  Woodside,  2 
Hilt  59;  Fowler  v.  Armour,  24  Ala.  194. 

3  Cook  V,  Sherwood,  11  \Y.  R.  595.  4  4  H.  L.  C.  645. 

5  4  H.  L.  C.  650.  ^  5  Q.  B.  671.  7  5  Q.  B.  685. 

^  Rhodes  v.  Forwood,  15  Moak,  124;  L.  R.  i  H.  L.  256. 

9  Emmens  v,  Elderton,  4  H.  L.  644. 
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ployment  in  the  way  of  skill  to  be  acquired  thereby,  and 
such  expectation  was  a  part  of  the  consideration,  or  so 
understood  by  the  master  and  servant,  then  a  very  different 
case  would  be  presented,  and  no  doubt  a  refusal  to  furnish 
employment  would  be  a  breach  of  the  contract.  Where  the 
master  put  the  servant  in  custody,  upon  a  charge  of  larceny, 
and  afterwards  procured  his  release,  it  was  held  not  a  breach 
of  the  contract ;  *  or,  merely  shutting  up  the  warehouse  in 
which  the  servant  worked,  is  not." 

So,  where  the  plaintiff  was  hired  to  teach  school  for  a 
district  for  a  term  of  six  months ;  and  after  he  had  taught 
three  months  most  of  the  patrons  became  dissatisfied,  and 
only  two  or  three  pupils  remained ;  the  stove  legs  and  pipes 
were  carried  away  from  the  school-house,  and  the  plaintiff 
had  to  close  his  school,  but  was  requested  by  the  prudential 
committee  to  hold  himself  in  readiness  to  go  on  with  the 
school  the  remainder  of  the  term,  which  he  did ;  and  no 
effort  wa:s  made  to  put  the  school-house  in  a  condition  for 
school  to  continue;  the  court  treated  the  contract  as  un- 
broken, and  an  action  of  assumpsit  was  held  to  be  maintain- 
able.3  This  was  practically  holding  that  the  district  was 
not  bound  to  furnish  actual  employment.  No  precise  form 
of  words  is  necessary,  on  the  master's  part,  to  reject  the 
servant's  services ;  a  denial  of  the  obligation  of  the  contract 
after  it  is  created  is  equivalent  to  a  refusal  to  allow  him  to 
enter  upon  or  continue  the  service.^  An  employment  for 
no  definite  time  is  a  hiring  at  the  will  of  both  parties,  and 
the  servant  may  be  discharged  without  notice.* 

He  cannot  recover  wages  upon  a  rescinded  illegal  con- 
tract.<5 

If  the  master  notifies  the  servant  before  the  time  for  the 
commencement  of  the  services  as  agreed  upon,  that  he  will 
not  provide  him  with  employment,  and  that  he  rescind  the 
contract,  this  dispenses  with  an  actual  tender  upon  the  part 

»  Smith  V,  Kingsford,  3  Scott,  279.  •  Cook  v,  Sherwood,  11 W.  R.  595. 

3  Bromley  v.  School  District,  47  Vt.  381.     4  Howard  v.  Daly,  61  N.  Y.  368. 
5  Kirk  V.  Hartman.  63  Pa.  St.  97.  ^  Peck  v.  Burr,  6  Seld.  294. 
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of  the  servant  of  his  services ; '  but  if  he  receives  no  notice 
be  must  make  a  tender  of  his  services,  or  show  a  willingness 
to  perform  them.*    A  tender  and  offer  to  perform  is  equiva- 
lent to  a  performance  so  far  as  the  measure  of  damages  is 
affected.^    And  if  the  servant  engage  in  other  employment 
after  his  discharge,  or  other  breach  of  the  contract,  or  do 
any  other  act  incompatible  with  his  return,  he  is  not  bound 
to  return  to  his  master,  even  though  solicited  by  him.^     It 
would  be  otherwise  were  he  free  to  return,  for  in  such  case 
there  must  be  a  readiness  to  perform ;  yet  a  refusal  to  return 
could  not  effect  the  recovery  of  the  damages  accrued  in  the 
past,  but  only  those  that  might  accrue  in  the  future.^     If  an 
action  for  breach  of  the  contract  had  been  brought,  and 
judgment  rendered  for  the  damages  actually  sustained,  a 
request,  after  bringing  the  suit,  by  the  master,  that  the  ser- 
vant return,  and  a  refusal  could  have  no  effect  upon  either 
the  master  or  servant,  even  though  he  were  free  to  return, 
because  such  (as  will  be  hereafter  seen)  judgment  is  a  com- 
plete bar  to  any  second  action.     It  would  be  different  were 
such  action  brought  for  the  wages  actually  earned,  or  for  the 
amount  of  an  instalment. 

In  Planche  v,  Colburn,^  the  defendant  engaged  the  plaintiff 
to  write  a  treatise  for  periodical  publication.  The  plaintiff 
commenced  the  treatise,  but  before  he  had  completed  it,  the 
defendant  abandoned  such  publication ;  it  was  held  that  the 
plaintiff  might  sue  for  compensation  without  tendering  or 
delivering  the  book.  It  does  not  appear  from  this  case,  as 
reported,  whether  the  suit  was  for  wages  then  due,  or  for 
damages  on  account  of  the  breach  of  the  contract.    The 

*  Howard  v.  Daly,  61  N.  Y.  36a;  Walis  v,  Warren,  4  Exch.  361 ;  Levy 
V.  Hubert,  7  Taunt  314;  Carpenter  v.  Holcomb,  105  Mass.  284. 

■  Howard  v.  Daly,  61  N.  Y.  362;  Moody  v,  Levcrick,  14  Abb.  Pr.  (N.  s.) 

US- 

3  Walworth  v.  Pool,  4  Eng.  (Ark.)  394;  Whittaker  v,  Sandifer,  i  Duv. 

261. 

4  Saunders  v.  Anderson,  2  Hill  (S.  C),  486;  Howard  v.  Daly.  61  N.  Y. 
362. 

s  Sherman  v,  Champlain  Transp.  Co.,  31  Vt.  162. 
^  8  Bing.  14. 
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case  is  very  unsatisfactorily  reported.*  And,  under  a  con- 
tract "  to  devote  my  time  and  best  energies  from  daylight  in 
the  morning  until  nine  o'clock  in  the  evening  to  A.,  for  the 
term  of  one  year/'  for  a  stipulated  sum  by  the  day,  with  a 
provision  that  the  wages  shall  continue  the  same  until  the 
expiration  of  the  term,  in  case  of  the  previous  death  of  A., 
the  performance  of  reasonable  service  after  the  death  of 
A.  within  the  term,  upon  the  request  of  his  executor,  is  a 
condition  precedent  to  the  right  to  recover  wages  after  such 
request." 

As  soon  as  the  contract  is  broken,  and  the  servant  dis- 
charged, it  is  his  duty  to  seek  other  like  employment.'  In 
Sherman  u.  Comstock,^  it  is  said  that  the  law  abhors  an  idle 
man,  and  will  not  lend  its  hand  to  enable  a  servant  to  eat  the 
bread  of  idleness ;  idleness  itself  is  a  breach  of  moral  obli- 
gation. See  Walworth  v.  Pool,^  where  this  case  is  quoted 
from  and  approved.  In  Beckman  v,  Drake,^  it  is  held  he  is 
bound  to  use  "diligence; "  and  in  Emmens  v.  Elderton,'  the 
words,  "  due  diligence '*  are  used,  and  the  former  case  cited 
to  sustain  the  point  made.  In  Howard  v.  Daly,*  it  is  said 
that  the  servant  must  "use  reasonable  care  in  entering  into 
employment**  which  is  equivalent  to  due  diligence.  Such, 
undoubtedly,  is  the  law.  The  servant  is  not  bound  to  use 
extraordinary  diligence  to  procure  another  place,  nor  to  pro- 
cure one  equally  or  more  remunerative  than  the  one  from 
which  he  was  wrongfully  dismissed.  If  employment  of  less 
value  is  offered  to  him  in  the  same  vicinity,  and  one  of 
greater  value  in  a  distant  community,  he  may  accept  the 
former,  although  the  acceptance  of  the  latter  would  reduce 

'  See  Goodman  v.  Pocock.  69  Eng.  Com.  L.  581. 

»  Burden  v.  Yale,  6  Allen,  125. 

3  Emmens  v.  Elderton,  4  H.  L.  644;  Beckham  v.  Drake,  2  H.  L.  607; 
s.  c,  4  C.  B.  479,  note;  6  C  B.  160;  17  L.  J.  (n.  s.)  C.  P.  307;  Howard 
V.  Daly,  61  N.  Y.  370;  Dillon  v.  Anderson,  43  N.  Y.  231;  Hamilton  v. 
McPherson,  28  N.  Y.  76;  Chamberlin  v.  Morgan,  68  Pa.  St  168;  King  v. 
Steiren,  44  Pa.  St  99 ;  Whitaker  v.  Sandifer,  i  Duv.  261 ;  Ricks  v.  Yates,  5 
Ind.  us;  Sherman  v,  TransporUtion  Co.,  31  Vt  162. 

2  H.  L.  606.  74  H.  L.  645.  «  61  N.  Y.  370. 
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the  amount  of  the  damages  he  would  be  entitled  to  recover ; 
for  he  is  not  bound  to  seek  other  employment  at  a  distance 
and  among  strangers.' 

In  ascertaining  what  is  due  diligence,  the  kind  of  the 
employment,  the  time  of  the  discharge  and  the  custom  of 
the  trade  or  country  must  be  considered.  Thus,  where  the 
plaintiff  was  employed  as  an  actress  on  the  20th  of  April, 
the  services  to  commence  about  September  15  th,  and  to 
terminate  on  July  ist,  of  the  next  year;  and  in  the  latter 
part  of  September  she  was  told  that  her  services  were  not 
desired  (she  never  having  entered  upon  them),  it  was  said 
that  if  other  like  employment  had  been  offered  her  in  that 
city  (New  York),  it  would  have  been  her  duty  to  have  ac- 
cepted it ;  but  having  made  some  effort  and  having  failed, 
under  the  known  usage  in  that  business  of  forming  com- 
panies of  actors  at  certain  seasons  of  the  year,  and  the 
slight  success  of  making  an  engagement  after  September 
15th,  she  was  justified  in  waiting  to  the  close  of  the  theatri- 
cal season.*  So  of  an  overseer  turned  off  at  a  season  of  the 
year  when  he  could  not  get  other  employment.^  It  must  be 
Uki  employment,  or  of  the  same  kind.^  It  is  said  he  is  only 
required  to  seek  ''  employment  of  the  same  general  nature 
and  description  with  that  which  the  contract  between  the 
parties  contemplated."  ^  Thus  an  actress  need  not  seek  ser- 
vice as  a  clerk,  or  a  railroad  superintendent  as  a  farmer,  or 
an  overseer  as  a  common  day  laborer,  or  a  foreman  in  a  type 
foundry  as  an  ordinary  hand  in  another  foundry.^ 

If  an  offer  of  employment  is  made  to  be  performed  at  a 
distance  from  where  the  servant  had  contracted  to  labor,  he 
is  not  bound  to  accept  it.  He  is  not  bound  to  go  beyond 
the  vicinity  of  the  place  where  he  was  at  work.     If  it  is 

'  Hamilton  v.  McPherson,  28  N.  Y.  72;  Gillis  v.  Space,  63  Barb.  177. 
•  Howard  v,  Daly,  61  N.  Y.  371. 

3  Meade  v.  Ratledge,  11  Texas,  44;  Byrd  v,  Boyd,  4  McCord,  246;  see 
Chamberlain  v,  Morgan,  68  Pa.  St.  168;  King  v.  Steiren,  44  Pa.  St  99. 

4  Howard  v,  Daly,  61  N.  Y.  370;  Beckham  v,  Drake,  2  H.  L.  C.  606. 

5  Costigan  v.  Mohawk,  etc.,  R.  Co.,  2  Denio,  609;  Walworth  v.  Pool,  4 
Eng.  (Ark.)  394. 

^  Beckham  v.  Drake,  2  H.  L.  607;  Gillis  v.  Space,  63  Barb.  177. 
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services  to  be  performed  in  the  same  region,  then  he  must 
accept  it;  otherwise  not.*  The  actress  was  not  bound  to 
leave  New  York  City  to  find  employment;  nor  a  school 
teacher  to  go  to  a  distant  town.^  Thus,  where  a  teacher  was 
engaged  to  teach  a  winter  school,  it  was  intimated  that  she 
would  not  be  compelled  to  teach  a  summer  school  at  a  much 
lower  rate  of  wages  and  of  a  primary  grade.^ 

If  a   former  action  has   been  brought  for  damages,  on 
account  of  a  breach  of  the  contract,  it  will  be  a  bar  to  a 
second  action,  although  if  it  had  not  been  brought  at  so 
early  a  date  a  greater  sum  for  damages  could  have  been 
recovered  at  the  time  such  second  action  is  brought.^     In 
those  cases  where  a  special  and   common  count  can   be 
joined,  a  judgment  thereon  would  be  a  bar.     But  when  suit 
is  brought  to  recover  an  instalment  of  the  wages,  judgment 
thereon  would  not  be  a  bar,  as  before  stated.     It  would  be 
a  great  injustice,  in  the  last  instance,  to  hold  that  such  a 
judgment  would  bar  a  future  action  that  falls  due  afterward, 
unless  the  jury  were  permitted  in  the  former  action  to  take 
into  consideration  the  possibility  or  impossibility  of  obtaining 
other  like  employment.     For,  according  to  the  cases,  such 
future  instalment  cannot  be  recovered  until  the*time  has 
arrived  at   which   it  was   to  have   fallen   due;  and  if  the 
recovery  of  one  instalment  is  a  bar  to  the  recovery  of  a 
future  instalment,  then  the  servant  will  be  compelled  to  wait 
until  the  last  falls  due  before  he  can  bring  suit  against  the 
master.     Such  a  rule  would  work  a  manifest  hardship  to  the 
servant.     He  probably  contracted  that  his  services  should 
be  paid  for  by  the  week,  month,  or  quarter,  so  that  he  could 

'  Walworth  v.  Pool,  4  Eng.  (Ark.)  394;  and  Costigan  v.  Mohawk,  etc,  R. 
Co.,  2  Denio  606. 

*  Gillis  V,  Space,  63  Barb.  177;  Shannon  v,  Comstock,  21  Wend.  457; 
Hecktcher  v,  McCrea,  24  Wend.  304.  3  Gillis  v.  Space,  63  Barb.  177. 

4  Goodman  v,  Pocock,  15  Ad.  &  E.  576;  Ricks  v.  Yates,  5  Ind.  115; 
Madden  v,  Porterfield,  8  Jones  L.  166;  Booge  v.  Pacific  R.  Co.,  33  Mo.  313; 
Dunn  V,  Murray,  9  Barn.  &  Cress.  780;  Routledge  v.  Hislop,  6  Jur.  (N.  s.) 
398;  /.  c.  8  W.  R.  363;  2  El.  &  El.  549;  Lilly  v.  Elwin,  ii  Q.  B.  742; 
Sherman  v.  Champlain  Transp.  Co.,  31  Vt  162 ;  Willoughby  v.  Thomas,  34 
Gratt.  521 ;  Colburn  v,  Woodworth,  31  Barb.  381. 
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support  himself  and  family.  If  he  must  sue  for  one  instal- 
ment, at  the  risk  of  losing  the  remainder,  then  he  must 
run  a  great  risk,  either  way  he  may  proceed,  —  either  sue 
or  wait,  —  in  having  himself  and  family  suffering,  —  nay, 
even  perishing,  —  for  the  necessaries  of  life.  The  law  never 
contemplated  such  a  condition  of  affairs. 

It  will  thus  be  seen  that  whether  the  former  action  is  a 
bar  or  not  depends  entirely  upon  the  state  of  the  plead- 
ings and  the  nature  of  the  action.  As  we. have  seen,  as 
soon  as  the  contract  is  broken  the  servant  has  a  right  of 
action  for  the  breach ;  and  a  judgment  therein  will  be  a  bar, 
although  it  is  for  only  a  trifling  sum,  —  the  extent  of  the 
defendant's  damage  at  the  time.' 

If  the  servant  has  engaged  in  other  employment  after  his 
discharge,  the  master  may  show  this  in  mitigation  or  reduc- 
tion of  damages.     He  must  plead  it' 

Although  he  is  not  injured  in  fact  by  the  discharge,  he 
is  entitled  to  recover  nominal  damages.^  The  master  may 
show  negligence  or  unskilfulness  in  the  servant,  but  this  will 
not  prevent  the  plaintiff  from  recovering  the  worth  of  his 
services.*  Of  course,  if  the  servant  left  the  master's  employ, 
that  would  be  a  complete  defence  (except  for  what  had 
been  actually  earned),  and  the  servant  would  be  liable  to 
any  special  damage  his  master  may  have  sustained,  either 
in  an  action  brought  by  the  master,  or  by  way  of  set-off;  ^ 
and  if  the  servant  was  put  at  other  labor  than  that  named 
in  the  contract,  and  he  performs  it,  he  cannot  afterwards 

*  Hartley  v.  Harman,  ii  Ad.  &  E.  798;  Heim  v.  Wolf,  2  E.  D.  Smith, 
70;  Thompson  v.  Wood,  i  Hilt.  93. 

'  Congregation  v,  Peres,  2  Coldw.  620;  Chamberlain  v.  Morgan,  68  Pa. 
St.  168;  King  r.  Steiren,  44  Pa.  St.  99;  Sherman  v.  Cbamplain  Transp.  Co., 
31  Vt.  162;  Cottigan  v.  Mohawk,  etc.,  R.  Co.,  2  Denio,  609;  Elderton  v. 
Emmens,  6  Man.  Gr.  &  Sel.  178;  Byrd  v,  Boyd,  4  McCord,  246;  Walworth 
V.  Pool,  4  Eng.  (Ark.)  594;  Howard  v,  Daly,  61  N.  Y.  362;  Gillis  v.  Space, 
63  Barb.  177. 

3  Emmens  v,  Elderton,  4  H.  L.  645 ;  Beckman  v,  Drake,  2  H.  L.  607. 

^  McCormick  v,  Ketchum,  48  Wis.  643;  Eaken  v.  Harrison,  4  McCord, 
^A9i  Suggs  V.  Blow,  17  Mo.  359. 

s  Huttman  v.  Boulnois,  2  Car.  &  P.  510;  Philbrook  v.  Belknap,  6  Vt.  383. 
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cease  because  he  was  required  to  perform  such  other  labor, 
but  must  Stay  until  the  time  agreed  upon  for  the  expiration 
of  his  service.* 

The  Statute  of  Frauds  applies  to  contracts  for  services. 
Thus  a  parol  contract  not  to  be  performed  within  a  year  is 
within  the  statute.'  So  is  a  contract  to  labor  for  three  years 
at  a  certain  rate  per  day.^  Likewise  is  the  contract  void 
where  the  servant  is  to  receive  his  pay  in  real  estate.* 

A  parol  contract  to  grub  a  certain  tract  of  land  for  $30 
is  void ;  and  it  was  said  that  it  could  not  be  enforced  for  any 
purpose,  either  of  claim  or  defence.^  But  the  fact  that  the 
contract  was  void,  or  cannot  be  enforced,  does  not  prevent 
the  servant  from  recovering  on  a  quantum  meruit  what  his  ser- 
vices were  worth  to  his  master;^  and  the  master  cannot  in 
defence  set  up  that  such  contriact  is  void,'  or  the  non-perform- 
ance of  such  void  agreement.® 

A  number  of  authorities  hold  that  evidence  cannot  be 
given  of  the  value  of  such  services  as  agreed  upon,  because 
such  contracts  are  absolutely  void  under  the  statute ;  9  while 
other  authorities  treat  such  evidence  as  an  admission  of  the 
master  as  to  the  value  of  such  services ;  *®  and  others  do  not 
state  upon  what  grounds  it  was  admitted."  Thus,  where  the 
servant  was  to  be  paid  in  land,  it  was  said  if  the  value  of 
the  land  was  not  named  in  the  contract,  evidence  was  ad- 

«  Hair  v.  Bell,  6  Vt.  35. 

'  Shute  V.  Dour,  5  Wend.  204;  Giraud  v,  Richmond,  2  Man.  Gr.  &  Sel. 
835 ;  Drumniond  v.  Burrill,  13  Wend.  307 ;  Squire  v.  Whipple,  I  Vt  69;  Sands 
V.  Arthur,  84  Pa.  St.  479. 

3  Tuttle  V,  Sweet,  31  Me.  555;  see  Hill  v.  Hooper,  i  Gray,  131. 

4  Lisk  V,  Sherman,  25  Barb.  433;  Ham  v.  Goodrich,  37  N.  H.  185;  Shaw 
V,  Shaw,  6  Vt.  69;  King  v.  Brown,  2  Hill,  485;  Comstock  v.  Ward,  22  111. 
248;  The  William  Butcher  Steel  Works  v.  Atkinson,  68  III.  421. 

5  Scotten  V,  Brown,  4  Harr.  324. 

^  Mack  V.  Bragg,  30  Vt  571.  f  King  v.  Welcome,  5  Gray,  41. 

^  Comes  V,  Lamson,  16  Conn.  246;  Clark  v,  Terry,  25  Conn.  395. 
9  The  William  Botcher  Steel  Works  v.  Atkinson,  68  111.  421 ;  Erben  v. 
Lorillard,  19  N.  Y.  299 ;  Galvin  v.  Prentice,  45  N.  Y.  162. 

^^  Emmery  v.  Smith,  46  N.  H.  151 ;  Ray  v.  Young,  13  Texas,  550;  Simi 
V,  McEwen,  27  Ala.  184. 
'*  Tague  V.  Haywood,  25  Ind.  427 ;  Borlingame  v,  Borlingame,  7  Cow.  92 
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missible  to  show  its  value.'  It  will  be  seen  hereafter  that  a 
number  of  cases  hold  such  evidence  admissible,  and  that  the 
amount  agreed  upon  by  the  parties  is  prima  facie  the 
amount  the  servant  is  entitled  to  recover. 

If  the  contract  is  to  be  performed  within  a  year  it  is  not 
within  the  statute ;  and  testimony  as  to  the  time  at  which 
the  defendant  entered  upon  the  service  is  not  admissible  to 
raise  a  presumption  that  the  parties  recognized  the  contract 
as  one  perfected  and  complete  on  that  day.*  In  Valken- 
burgh  V.  Crofrert,3  it  was  held,  that  even  though  the  contract 
was  fully  performed,  the  servant  could  not,  on  quantum 
meruit^  recover  more  than  the  price  agreed  upon,  although 
his  services  were  worth  more ;  for  the  contract  may  be  said 
to  regulate  the  amount  or  value  of  the  services,  even  though 
the  action  was  not  specifically  upon  it,  but  wholly  for  work 
and  labor  generally.^  No  new  contract  can  be  implied  from 
any  acts  done  under  such  an  existing  contract.  The  princi- 
ples of  equity  as  to  part  performance  in  contracts  relating  to 
lands  are  not  to  be  extended  to  contracts  relating  to  services.^ 
On  the  other  hand,  it  was  held  that  so  long  as  the  master 
chose  to  treat  such  contract  as  valid  and  binding  the  servant 
cannot  rescind  it  and  treat  it  as  void.^ 

Proof  of  the  contract,  and  that  he  has  held  himself  out 
as  willing  to  fulfil  the  contract,  is  sufficient.^  In  those  cases 
which  held  that  the  amount  agreed  upon  to  be  paid  cannot 
be  given  in  evidence,  it  necessarily  results  that  the  plaintiff 
must  adduce  evidence  of  the  value  of  his  services  to  the 
defendant,  if  he  has  not  been  permitted  to  perform  them,  or 
their  probable  value.  If  no  time  was  fixed  in  the  written 
contract  for  the  commencement  of  the  service,  parol  proof 
may  be  admitted   to   show  their  actual   commencement.' 

'  King  V,  Brown,  a  Hill,  485 ;  Comstock  v.  Ward,  22  111.  248 ;  Ham  v. 
Goodrich,  37  N.  H.  185. 

'  Comes  V,  Lamson,  16  Conn.  246.  3  7  N.  Y.  Week.  Dig.  164  (1877). 

4  See  Brown's  Statnte  of  Frauds,  sect  126. 

'  Brittain  v.  Rossiter,  18  Am.  Law  Reg.  716;  Snelling  v.  Huntingfield,  i 
C.  M.  &  R.  20.  ^  Shaw  v.  Shaw,  6  Vt.  69. 

'  Moody  V.  Leverick,  14  Abb.  Pr.  (n.  si)  145 ;  Howard  v.  Daly,  61  N.  Y* 
362.  '  Meade  v.  Rutledge,  1 1  Texas,  44. 
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After  the  defendant  has  introduced  evidence  of  the  plain- 
tiff's negligence  and  want  of  skill,  the  plaintiff  may  intro- 
duce testimony  that  he  was  competent  and  qualified  for  the 
employment,  or  that  he  was  skilful,  faithful,  or  serviceable 
therein.'  In  Heame  v.  Garrett,*  it  was  held  that  the  plain- 
tiff wai3  entitled  to  recover  the  full  amount  "  on  proof  that 
he  had  not  been  able  to  get  other  remunerative  employ- 
ment." This  is  certainly  not  the  law.  The  plaintiff  shoald 
not  be  required  to  disprove  the  defendant's  defence  before 
he  had  established  it,  or  offered  any  evidence  of  it. 

The  defendant  can  show  that  the  plaintiff  engaged  in 
other  employment,  of  any  kind  whatever;  or  that  he  could 
have  procured,  or  was  offered  employment  of  the  same  kind 
in  the  same  vicinity ^  and  its  value  or  the  amount  he  received, 
in  order  to  reduce  the  amount  of  the  damages  to  be  recov- 
ered. And  the  burden  is  upon  the  defendant  to  make  such 
proof.  "He  [the  defendant]  is  the  wrong-doer,  and  the 
presvimption  between  him  and  the  person  wronged  should 
be  made  in  favor  of  the  latter."  3  If  no  such  evidence  is 
introduced  by  the  defendant,  he  is  entitled  to  recover  the 
full  amount  of  his  damages  as  proven.^ 

Where  the  plaintiff  was  employed  as  a  salesman,  it  was 
held  that  the  defendant  could  not  show  that  he  sold  less 
goods  than  his  fellow-clerks  in  the  same  business,^  nor 
show  that  he  represented  that  he  was  a  "first-rate  sales- 
man." "  Such  a  general  statement,"  said  the  court,  "  by 
way  of  self-commendation,  unaccompanied  by  affirmation 
of  any  specific  fact,  and  without  evidence  that  the  words 
used  had  acquired  a  precise  and  definite  meaning  among 
men  of  business,  was  not  a  representation  of  fact  on  which 
the  defendant  had  a  right  to  rely."  ^  So,  where  the  suit  was 
commenced  for  the  recovery  of  the  wages  due  him,  before 

<  McCormick  v,  Ketchum,  48  Wis.  643.  *  49  Texas,  619. 

3  Costigan  v,  Mohawk,  etc.,  R.  Co.,  2  Denio,  606 ;  Walworth  v.  Pool,  4 
Eng.  (Ark.)  394 ;  King  v,  Steiren,  44  Pa.  St.  99 ;  Kirk  v,  Hartman,  63  Pa. 
St  97 ;  Congregation  v.  Peres,  2  Coldw.  620. 

4  Howard  v.  Daly,  61  N.V.  371;  Gillis  v.  Space,  63  Barb.  177. 

5  Greene  v.  Washburn,  7  Allen,  390.  ^  Blair  v,  Lafltn,  127  Mass.  518* 
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the  expiration  of  the  time  for  which  he  was  employed,  it 
was  held  that  the  master  could  not  give  evidence  upon  the 
trial  to  show  the  extent  of  the  damages  occasioned  by  the 
servant's  leaving  his  employment  before  the  expiration  of 
the  term  of  services  claimed  by  him.*  The  defendant  may 
plead  and  show  that  the  servant  has  made  an  assignment  in 
bankruptcy,  in  which  event  the  right  of  action  is  in  the 
assignee.'  It  was  well  said  in  Emmens  v.  Elderton,'  "  that 
the  measure  of  damages  is  an  indemnity  to  the  plaintiff  for 
his  loss  by  the  breach."  Again :  *'  When  this  relation  is  de- 
termined, the  party  employed  is  at  liberty  to  find  other 
emplo3anent ;  and  if  other  equally  eligible  employment  is  at 
his  option,  the  indemnity  for  the  lods  by  breach  of  contract 
would  be  a  small  amount;  but  if  the  circumstances  are  re- 
versed, the  employment  under  the  contract  may  be  such 
that  the  damages  may  exceed  the  salary." 

"  The  measure  of  damages  for  the  breach  of  the  promise 
now  in  question  is  obtained  by  considering  what  is  the  usual 
rate  of  wages  for  the  employment  here  contracted  for,  and 
what  time  he  lost  before  a  similar  employment  could  be 
obtained."  ^  In  those  cases  where  it  is  held  that  the  servant 
is  not  bound  to  prove  the  actual  value  of  his  wages,  the 
amount  stipulated  in  the  contract  is  prima  facie  the  measure.' 
Where  the  plaintifT  is  required  to  make  actual  proof  of  their 
value,  he  will  only  be  entitled  to  a  verdict  for  the  amount 
proven,  less  the  amount  he  had  earned  in  other  employment^ 
or  could  have  earned  by  using  due  diligence  in  employment 

• 

*  Blodgett  V.  Berlin  Mills  Co.,  52  N.  H.  215;  s,  c.  12  Am.  Law  Reg.  661. 

*  Beckman  v.  Drake,  2  H.  L.  578;  j.  r.  9  Mes.  &  W.  79;  8  Mes.  &,  W. 
846;  II  Mes.  &  W.  315. 

3  4  H.  L.  656.  4  Beckman  v,  Drake,  -a  H.  L.  606. 

5  Howard  v.  Daly,  61  N.  Y.  371;  Gillis  v.  Space,  63  Barb.  177;  Heim 
V.  Wolf,  I  E.  D.  Smith,  70;  Gandell  v.  Pontigny,  4  Camp.  475;  Aspdin  v, 
Austin,  5  Ad.  &  E.  (n.  s.)  671 ;  Smith  v,  Thompson,  8  Man.  Gr.  &  Sel.  44; 
Decker  v,  Hassel,  26  How.  Pr.  528;  Webster  v.  Wade,  19  Cal.  291;  Miller 
V.  Mariners'  Church,  7  Greenl.  51 ;  Bradley  v,  Denton,  3  Wis.  557 ;  Ricks  v. 
Yates,  5  Ind.  115;  French  v.  Brookes,  6  Bing.  354;  Bradshaw  v,  Broman,  5 
Rich.  465;  Byrd  v.  Boyd,  4  McCord,  246;  Heame  v.  Garrett,  49  Texas,  619. 
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of  the  same  general  kind,  which  devolves  upon  the  defendant 
to  prove.    . 

The  measure,  it  is  said,  cannot  exceed  the  amount  named 
in  the  contract.'  As  previously  said,  the  defendant  may 
show  the  amount  of  the  wages  he  had  earned,  or  could  have 
earned,  previous  to  the  time  of  bringing  the  suit.  It  does 
not  require  a  citation  of  authorities  to  maintain  this  state- 
ment. 

Where  an  overseer  was  employed  upon  condition  that  he 
was  to  receive  one-fourth  part  of  the  crop,  and  when  the 
same  was  well  advanced  in  growth  he  was  turned  away  by 
his  employer  without  just  cause,  he  was  permitted  to  recover 
the  value  of  the  one-fourth  of  the  crop,  —  not  as  it  stood 
when  he  was  dismissed,  but  as  it  was  fully  matured.*  So, 
where  the  plaintiff  agreed  to  cultivate  the  defendant's  land 
for  two  years  for  a  share  of  the  crops,  both  parties  under- 
standing that  the  crop  would  be  larger  in  the  second  year 
than  in  the  first ;  and  the  defendant  at  the  end  of  the  first 
year  payed  the  plaintiff  his  share  of  the  year's  crop,  and 
refused  to  let  him  cultivate  for  the  second  year,  it  was  held 
that  the  plaintifT  might  maintain  an  action  for  work  done 
and  materials  furnished ;  that  he  had  expended  labor  the 
first  year  for  which  he  then  expected  to  reap  the.  benefit 
the  second  year,  and  that  that  was  the  same  as  money  paid 
in  advance.3  And  where  the  plaintiff  was  paid  a  salary  by 
the  year  and  a  commission  on  the  gross  amount  of  the  sales 
he  made,  it  was  held  that  the  jury  could  take  into  considera- 
tion what  such  commissions  might  have  been  during  the 
year,  although  they  would  not  have  been  payable  until  the 
end  of  the  year.^  So,  likewise,  may  the  jury  take  into  con- 
sideration, it  is  said,  the  probabilities  of  the  servant  having 
other  employment  (where  the  action  is  for  breach  of  the 

*  Meade  v*  Rutledge,  1 1  Texas,  44 ;  Sherman  v.  Champlain  Transp.  Co., 
31  Vl  162;  Money  v.  Taylor,  5  Swan,  447,  Miller  v.  Goddard^  34  Me.  102, 
'  '  Chancey  v.  Robertson,  2  Const  (S.  C.)  404. 

3  Williams  v,  Bemis,  108  Mass.  91. 

4  Blair  v,  Laflin,  127  Mass.  518;  Dennis  v.  Maxfield,  10  Allen,  138. 
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contract)  during  the  period   for  which  he  was  employed. 

If  the  employer  is  a  company,  and  it  is  afterward  ordered 

to  be  wound  up  by  the  court,  that  fact  may  be  taken  into 

consideration.'     But  in  Costigan  v.  Mohawk  and  Hudson 

River  Railroad  Company,*  it  was  held  that  the  jury  could 

not  take  into  consideration,  in  order  to  reduce  the  damages, 

the  supposition  that  the  person  iniproperly  dismissed  might 

have  found  ^/A/r  employment  for  the  whole  or  some  part 

of  the  unexpired  term  during  which  he  had  been  engaged 

to  serve  the  defendant.     There   is  thus  a  direct  conflict 

between  these  last  two  cases  cited. 

W.  W.  Thornton. 

iNDIANAPOUSy  IND. 

'  Hartlan  v.  General  Exchange  Bank,  14  L.  Times  (n.  s.),  86^ 
'  3  Denio,  606. 
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DECISIONS  OF  THE  FEDERAL   COURTS   ON 
QUESTIONS  OF  STATE  LAW. 

Leaving  out  of  view  those  cases  where  the  Federal  courts 
have  jurisdiction,  because  the  suit  is  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States, 
the  jurisdiction  conferred  by  the  Constitution  upon  the 
Federal  judiciary  may  be  arranged  under  two  great  heads, 
in  which  the  nature  of  the  jurisdiction  exercised  will  be 
found  to  be  strikingly  different.  In  the  first  place,  these 
courts  have  jurisdiction  in  all  cases  where  a  question  arises 
under  the  Constitution  of  the  United  States,  or  a  law  or 
treaty  made  in  pursuance  thereof,  and  in  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  and,  in  the  second  place, 
they  have  jurisdiction  wKere  the  parties  to  the  suit  are 
of  certain  characters.  In  the  one  class  of  cases,  they  have 
jurisdiction  from  the  subject-matter  of  the  case,  and  in  the 
other  they  have  jurisdiction  merely  from  the  character  of 
the  parties  to  the  suit.  In  the  first  class  of  cases,  the  suit 
has  had  its  origin  in  a  controversy  growing  out  of  a  pro- 
ceeding under  some  one  of  the  branches  of  power  confided 
to  the  Federal  government,  and  the  Federal  courts  have 
jurisdiction  irrespective  of  the  parties  between  whom  the 
suit  has  arisen ;  while,  in  the  second  class,  there  is  no  ques- 
tion of  Federal  law  involved,  and  the  jurisdiction  of  the 
courts  of  the  United  States  attaches  solely  for  the  reason 
that  the  special  suit  in  question  has  chanced  to  arise  between 
parties  of  certain  special  characters.  In  many,  and  prob- 
ably in  the  vast  majority,  of  the  cases  involving  precisely 
the  same  point  of  law,  the  parties  will  not  chance  to  be 
of  such  special  character,  and  the  United  States  courts  will 
not  have  jurisdiction;  the  parties  will  be  confined  to  an 
assertion  of  their  rights  in  the  State  courts. 

It  is  the  settle(i  law,  —  and  probably  no  one  will  doubt 
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I 

I  its  soundness^ — that,  in  the  first  class  of  cases,  where  the 

Federal  courts  have  jurisdiction  of  the  subject-matter  of  the 
case,  they  will  decide  the   point  of  Federal  law  involved 
solely  according  to  the  Federal  jurisprudence ;  they  will 
not  hold  themselves  bound   by  precedents   in   the   State 
courts ;  but,  on  the  contrary,  they  will  examine  the  point 
independently,  and  decide  it  as  they  themselves  think  prin- 
ciple demands.     What    is   more,  their  decisions   on   such 
questions  undoubtedly  become  binding  precedents   to  all 
the  State  courts  in  similar  cases.     If  the  question  is  whether 
a  certain  law  passed  by  a  State  has  impaired  the  obligation 
of  contracts,  they  will,  of  course,  not  hold  themselves  bound 
by  the  decisions  of  the  State  courts  in  the  same  matter 
The  question  which  it  is  their  peculiar  function  to  decide  in 
such  a  case  is,  whether,  within  the  meaning  of  the  United 
States  Constitution,  such  law  has  impaired  the  obligation 
of  a  contract.     Even   in   these   cases,  they  will   generally 
accept  the  interpretation  put   by  the  State  courts  on  the 
law  of  the  State,  as  showing  its  real  meaning,  and  then  con- 
sider whether,  such  being  its  meaning,  it  has  violated  the 
obligation  of  a  contract.*     But  they  will,  of  course,  not  do 
this,  when  the  real  question  is  whether  the  State  law  did  or 
did  not  amount  to  a  contract  with  the  other  party.     It  is 
necessary  that  they  themselves  should  decide  such  question, 
in  order  to  render  the  provision  of  the  Federal  Constitution 
of  any  effect,  and  accordingly  they  do  themselves  decide  it, 
and  guard  with  jealousy  their  right  so  to  do.* 

The  real  question  for  the  United  States  courts  to  decide 
in  such  a  case  is.  What  is  the  extent  and  meaning  of  the 
United  States  Constitution  prohibiting  a  State  from  impair- 
ing the  obligation  of  contracts  ?3  Such  a  question  is  emi- 
nently  one   for  the  United  States  courts  to   decide,  and, 

'  Wright  V.  Nagle,  ii  Otto,  791.     And  see  Hall  v.  DeCuir,  5  Otto,  4S5 

*  State  Bank  of  Ohio  v,  Knoop,  16  How.  369,  391 ;  Bridge  Proprietors  v. 
Hoboken  Co.»  i  Wall.  116 ;  Delmas  v.  Insurance  Co.,  14  Wall.  661 ;  Boyce 
V.  Tabb,  18  Wall.  546. 

3  See  this  well  illustrated  in  Bank  v,  Buckingham,  5  How.  317,  and  in  R. 
R.  Co.  V.  Gaines,  7  Otto,  698. 
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accordingly,  they  have  from  the  earliest  days  been  in  the 
habit  of  deciding  such  cases  for  themselves,  without  regard 
to  the  rulings  of  the  State  courts  in  the  same  matter.  And 
this  principle  of  decision  has  been  applied  to  all  cases  falling 
within  the  first  divisibn  we  have  made — to  all  cases  where 
the  subject-matter  of  the  controversy  is  one  arising  under 
some  branch  of  power  confided  to  the  Federal  government. 

It  may  be  merely  mentioned  in  passing  that,  in  those  cases 
where  the  United  States  courts  have  jurisdiction  because 
the  suit  is  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  they  decide  the  case  as 
they  themselves  think  the  law  demands,  and  do  not  follow 
the  decisions  of  the  State  courts ;  the  rule  of  decision  to 
be  applied  in  such  cases  is  said  to  be  quasi  of  an  inter- 
national character,  and  any  efTort  to  follow  the  decisions  of 
the  State  courts  as  to  all  matters  involved  in  such  suit  would 
soon  be  found  impossible,  as  the  rules  laid  down  in  the  two 
States  would  be  very  likely  to  be  diametrically  opposite. 
But,  even  in  these  cases,  they  follow  the  State  decisions  as 
to  the  character  of  the  rights  acquired  under  proceedings 
under  State  laws,  and  only  refuse  to  follow  these  decisions, 
where  the  question  grows  to  be  quasi  international  —  as  in 
the  interpretation  of  a  compact  between  two  States.' 

In  the  second  class  of  cases  we  have  made,  where  the 
United  States  courts  have  jurisdiction  merely  owing  to  the 
character  of  the  parties  to  the  suit,  it  is  a  much  more  vexed 
question,  on  what  principle  cases  should  be  decided.'  It  will 
be  the  main  object  of  this  paper  to  review  the  decisions  on 
this  point.  In  making  this  review,  we  shall  find  ourselves 
pretty  much  confined  to  those  cases  where  the  juris(liction 
of  the  United  States  courts  attaches,  because  the  suit  is  be- 
tween citizens  of  different  States.  Such  suits  are  extremely 
common,  and  are  said  to  be  growing  more  common ;  their 
importance  is,  therefore,  beyond  question. 

The  character  of  the  jurisdiction  exercised  in  such  cases 
would  seem  to  be  essentially  different  from  that  first  referred 

<  Marlatt  v.  Silk,  ii  Pet  i. 
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to.  The  subject-matter  of  the  case  concerns  exclusively  the 
laws  of  another  forum,  and  the  case  comes  before  the  United 
States  courts,  merely  owing  to  the  adventitious  fact  that  the 
suit  in  question  has  arisen  between  parties  of  a  special 
character.  A  citizen  of  one  State  has,  for  instance,  in- 
herited a  claim  to  lands  in  another  State,  but  the  lands  are 
in  the  actual  possession  of  another  person,  a  citizen  of  the 
last-named  State,  who  claims  to  own  them,  by  virtue  of 
long-continued  possession.  The  statute  of  the  State  where 
the  lands  lie  providing,  that,  in  certain  cases,  long-continued 
possession  shall  confer  a  good  title,  a  question  arises  whether 
or  not  this  special  case  falls  within  that  provision.  Owing 
to  the  fact  that  the  parties  to  the  controversy  are  citizens  of 
different  States,  the  United  States  courts  have  jurisdiction  of 
a  suit  between  them  ;  but  the  question  involved  is  not  one 
of  Federal  law,  —  it  is  one  involving  simply  the  interpretation 
of  a  State  statute.  It  is  the  precise  question  which  is  likely 
to  arise  in  many  cases  where  both  parties  to  the  suit  are 
citizens  of  the  State  where  the  land  lies.  What  tribunal  is 
the  proper  one  to  fix  the  law  deciding  such  co;itroversy  ? 
It  is  a  general  principle  that  it  is  the  function  of  the  judicial 
department  of  any  government  to  interpret  the  laws  of  that 
government;  and  clearly,  therefore,  the  decision  of  such  a 
question  should  rest  with  the  State  tribunals,  and  their 
decision  be  accepted  as  final  and  administered  by  the* 
United  States  courts,  which,  as  was  pointed  out  long  ago, 
occupy  in  such  a  case  the  position  of  a  court  enforcing,  as 
between  certain  parties,  the  laws  of  another  sovereignty. 
They  are  the  only  tribunals,  which,  it  can  be  supposed,  will 
be  thoroughly  able  to  give  a  reasonable  and  accurate  inter- 
pretation to  such  laws.  They  must  be  more  conversant  with 
the  intricacies  of  their  own  local  law  than  any  other  court 
can  be ;  they  must  know,  better  than  any  other  body  can, 
what  was  the  old  law  and  what  was  the  mischief  that  led  to 
the  remedy,  or  what  principles  are  applicable  and  what  in- 
applicable to  their  peculiar  condition  of  society  and  civiliza- 
tion. To  argue  ab  inconvenunti,  it  is  a  physical  impossibility 
that  the  Supreme  Court  of  the  United  States  should  decide 
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for  themselveSi  intelligentlyi  on  the  infinite  variety  of  ques- 
tions which  may  and  do  arise  and  come  before  them,  involv- 
ing the  intricacies  of  the  law  of  New  York,  Colorado,  Maine, 
or  Florida. 

The  courts  of  the  States  are,  then,  the  tribunals  most 
likely  to  ascertain  accurately  what  is  the  law  of  their  respec- 
tive States,  and  they  are,  clearly,  on  principles  of  jurispru- 
dence, universally  recognized,  the  tribunals  on  which  that 
duty  is  cast.  In  the  language  of  Chief  Justice  Marshall : ' 
"  This  court  has  uniformly  professed  its  disposition,  in  cases 
depending  on  the  laws  of  a  particular  State,  to  adopt,  the 
construction  which  the  courts  of  that  State  have  given  to 
these  laws.  This  course  is  founded  on  the  principle,  sup- 
posed to  be  universally  recognized,  that  the  judicial  depart- 
ment of  every  government,  where  such  department  exists, 
is  the  appropriate  organ  for  construing  the  legislative  acts 
of  that  government.  Thus,  no  court  in  the  universe,  which 
professed  to  be  governed  by  principle,  would,  we  presume, 
undertake  to  say  that  the  courts  of  Great  Britain,  or  of 
France,  or  of  any  other  nation,  had  misunderstood  their 
own  statutes,  and  therefore  erect  itself  into  a  tribunal  which 
should  correct  such  misunderstanding.  We  receive  the 
construction  given  by  the  courts  of  the  nation  as  the  true 
sense  of  the  law,  and  feel  ourselves  no  more  at  liberty  to 
depart  from  that  construction  than  to  depart  from  the  words 
of  the  statute.  On  this  principle,  the  construction  given  by 
this  court  to  the  Constitution  and  laws  of  the  United  States 
is  received  by  all  as  the  true  construction ;  and,  on  the  same 
principle,  the  construction  given  by  the  courts  of  the  several 
States  to  the  legislative  acts  of  those  States,  is  received  as 
true,  unless  they  come  in  conflict  with  the  Constitution, 
laws,  or  treaties  of  the  United  States." 

The  views  of  many  of  those  who  were  instrumental  in 
framing  the  Constitution  and  in  procuring  its  adoption  would 
seem  to  have  been  very  similar,  for  it  was  early  enacted  by 
the  thirty-fourth  section  of  the  Judiciary  Act  of  1789,"  that, 

'  Elmendorf  v.  Taylor,  10  Wheat.  159. 
■  Rev.  Stats.  U.  S.,  sect.  721. 
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"The  laws  of  the  several  States,  except  where  the  Consti- 
tution,  treaties,  or  statutes  of  the  United  States  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply." 

In  accordance  with  these  principles,  it  has  come  to  be 
clearly  established  as  the  general  rule  that,  in  cases  where 
the  United  States  courts  have  jurisdiction  merely  from  the 
character  of  the  parties  to  the  suit,  they  will  follow  the 
decbions  of  the  courts  of  the  State,  to  the  law  of  which  the 
case  has  reference.  Not  that  such  decisions  form  binding 
precedents  to  them,  as  the  decisions  of  a  superior  court  do 
to  an  inferior;  but  that,  on  principles  of  comity,  which  are 
recognized  the  world  oyer,  they  will  follow  them.  As  has 
been  pointed  out  in  the  decisions,  and  as  is  very  clear,  any 
other  line  of  decision  must  have  the  result  of  producing 
two  rules  of  property  in  the  same  State.  Persons  will  have 
exactly  the  same  right ;  and  yet,  owing  to  the  fact  that  one 
of  them  may  be  entitled  to  sue  in  the  Federal  courts,  while 
the  other  is  confined  to  those  of  the  State,  the  one  can 
recover  nothing,  while  the  other's  remedy  is  perfecj.  Such 
a  result  would  naturally  cause  doubt  as  to  the  soundness 
of  the  ground  on  which  it  rests. 

The  general  rule  is  very  clear  and  comprehensible,  and, 
if  it  stood  alone,  would  render  it  comparatively  easy  to  know, 
in  any  particular  case,  what  is  the  law ;  but  so  many  excep- 
tions have  been  made,  especially  within  the  last  twenty 
years,  that  it  is  conceived  to  be  very  difficult  now  to  state 
whether,  in  any  special  case,  the  general  rule  or  an  excep- 
tion will  have  application. 

To  facilitate  the  discussion  of  the  matter,  it  will  be  con- 
sidered under  two  heads,  which,  it  is  thought,  are  indicated 
by  the  decisions  on  the  subject,  — firsts  where  the  question 
to  be  decided  turns  on  a  question  of  general  jurisprudence 
(and,  more  especially,  of  general  commercial  law)  or  the 
construction  of  a  written  instrument ;  and,  second^  where  it 
turns  on  the  meaning  of  the  Constitution,  statute,  or  common 
law  of  a  State.  • 
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which  the  suit  is  depending  does  not  necessarily  make  its 
decision  in  accordance  with  what  it  believes  to  be  true 
principle ;  it  simply  inquires  what  is  the  law  on  the  subject 
in  the  State,  to  the  law  of  which  the  case  has  reference ; 
that  once  known,  the  case  is  disposed  of.  This  is  a  principle 
we  constantly  see  enforced,  and  is  one,  moreover,  recognized 
by  courts  all  the  world  over. 

If  it  be  the  true  principle,  it  would  seem  that  all  contracts 
in  this  country,  when  no  provision  of  the  Federal  authority 
is  violated,  must  be  made  subject  to  the  common  or  statute 
law  of  some  one  of  the  States,  for  no  other  system  exists 
which  the  parties  can  be  held  to  have  had  in  view.  There 
is  no  common  law  of  the  United  States,  and,  so  long  as  the 
provisions  of  the  United  States  Constitution  or  laws  or 
treaties  are  not  violated,  there  can  be  no  statutory  or  Con- 
stitutional law  of  the  United  States  on  the  subject.  Now, 
as  we  are  only  considering  those  cases  where  no  provision 
of,  or  made  in  pursuance  of,  the  powers  vested  in  the  Fed- 
eral government  can  arise,  statutory  enactments  by  Con- 
gress and  the  provisions  of  the  United  States  Constitution 
may  be  excluded  from  our  view ;  and,  as  regards  customary 
law  on  the  subject,  that  is  clearly  a  branch  over  which  no 
power  has  been  given  to  any  department  of  the  general 
government.  Each  State  is,  in  this  respect,  a  separate  com- 
munity»  wherein  systems  of  customary  law  can,  and  do  grow 
up,  having  application  only  within  the  limits  of  the  individ- 
ual State.  That  such  is  the  fact  is  proved  by  the  well- 
known  fact  that  the  customary  law  of  the  various  States 
differs  materially  in  many  important  particulars.  A  man 
may,  by  removing  but  a  short  distance,  find  himself  in  a 
place  where  the  customs  of  the  people,  as  enforced  in  the 
courts,  are  utterly  different  from  what  they  were  in  the  place 
he  has  left.  Moreover,  the  evidence  of  the  customary  law 
found  in  judicial  decisions,  which,  we  are  told  by  funda- 
mental writers,  is  an  element  of  great  importance  in  fixing 
that  law,  is  to  be  found  almost  absolutely  exclusively  in  the 
reports  of  decisions  by  the  State  courts.  Where  are  the 
decisions  of  the  Federal  courts  which  establish  any  system 
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Bank/  though  it  is  curious  to  observe  that  two  of  the  jus- 
tices dissented  even  in  this  case,  which  was  certainly  one  of 
general  commercial  law,  and  the  law  of  which  would  seem 
to  have  been  authoritatively  settled  thirty-eight  years  before 
by  Swift  V.  Tyson,  and  never  to  have  been  departed  from  or 
questioned.  This  principle  of  the  non-applicability  of  State 
law  —  for  what  are  the  decisions  of  the  State  courts,  which 
they  refuse  to  apply,  but  evidence  of  the  law  of  the  State  ?  — 
has  been  carried  so  far  that  they  held  in  Watson  v.  Tarpley,' 
that  the  siatuU  of  a  State  in  regard  to  a  matter  of  general 
commercial  law  was  of  no  effect  in  a  suit  where  the  parties 
chanced  to  have  the  right  to  sue  in  the  Federal  courts.  This 
seems  to  be  flying  in  the  very  teeth  of  the  thirty-fourth 
section  of  the  Judiciary  Act,  which  still  remains  on  the  stat- 
ute book. 

The  principle  that  the  State  decisions  are  not  to  be  fol- 
lowed in  cases  turning  on  questions  of  general  jurisprudence 
has  been  mainly  illustrated  where  the  question  involved  was 
one  of  commercial  law;  but  not  a  few  instances  may  be 
found  where  it  has  been  applied  in  other  cases.  Besides  the 
examples  above  given,  where  it  was  applied  to  suits  on  notes 
and  bills  of  exchange,  it  has  been  applied  to  suits  on  inland 
policies  of  insurance,^  as  well  as  on  marine  ;  ^  to  suits  as  to 
the  rights  of  holders  of  coupon  bonds ;  >  to  a  question  aris- 
ing on  the  law  of  negligence ;  ^  to  a  question  whether  or  not 
a  certain  use  was  a  public  use  or  not ;  f  and  the  same  idea  of 
the  general  principles  of  jurisprudence  has  been  frequently 
referred  to  in  cases  in  equity.' 

'  12  Otto,  14.  *  18  How.  517. 

3  Carpenter  v.  Ins.  Co.,  16  Pet.  495. 

<  Robinson  v.  Ins.  Co.,  3  Sumn.  220 ;  Williams  v,  Ins.  Co.,  3  Sumn.  270 ; 
Ins.  Co.  V.  Younger,  2  Curtis,  322. 

s  Mercer  Co.  v,  Hacket,  I  Wall.  83;  Town  of  Venice  v.  Murdoch,  2  Otto, 
494,  and  many  other  cases. 

^  Chicago  V.  Robbins,  2  Black,  418. 

7  Olcott  V.  Supervisors,  16  Wall.  678. 

*  United  States  v.  Howland,  4  Wheat,  108;  Robinson  v.  Campbell,  3 
Wheat  212;  Livingston  v.  Story,  9  Pet  632;  Russell  v.  Southard,  12  How. 
139;  Neves  v.  Scott,  13  How.  268. 


FEDERAL  COURTS  ON   QUESTIONS   OF  STATE  LAW.      463 

dectaons  are  not  to  be  followed  in  cases  depending  upon 
principles  of  general  jurisprudence,  is  to  be  found  in  cases 
turning  on  the  meaning  of  written  instruments  between  the 
parties.  Such  an  instrument,  they  say,  must  mean  the  same 
the  world  over,  its  meaning  depending  upon  the  language 
used,  and  they  are,  therefore,  not  concluded  by  what  the 
State  court  may  have  thought  to  be  its  meaning.  Accord- 
^gly>  in  these  cases,  the  United  States  courts  will  decide 
independently ;  and  this  has  been  done  even  in  cases  where 
the  instrument  concerned  real  property.  Not  that  they  will 
not  follow  a  settled  line  of  decisions,  holding  that  certain 
words  in  a  will  or  deed  have  a  certain  effect.  This  they  will 
follow; '  but,  apart  from  such  special  case,  they  will  inter* 
pret  the  instrument  for  themselves,  even  when  it  concerns 
real  property.  Thus,  in  1838,  in  Thomas  v.  Hatch,^  Judge 
Story,  sitting  in  the  Circuit  G>urt  of  the  United  States  in 
Maine,  refused  to  follow  a  decision  of  the  Supreme  Court 
of  Maine  as  to  the  meaning  of  a  deed  for  land  in  that  State, 
and  the  same  doctrine  appears  to  have  been  enforced,  in 
184s,  in  Foxcraft  v.  Mallett.^  The  law  in  regard  to  the 
interpretation  of  wills  is  also  the  same  now,  though  there 
are  early  decisions  to  the  contrary.  In  Jackson  v.  Chew,^ 
and  again,  in  Henderson  v.  Griffin,'  the  Supreme  Court 
of  the  United  States  had  followed  without  question  the 
decision  of  the  State  courts  as  to  the  meaning  of  the  wills 
concerned.  In  the  former  case,  they  remark  that  their 
labor  is  much  lightened  by  following  that  rule  which  had 
universally  guided  them  of  following  the  decisions  of  the 
State  courts,  which  establish  a  rule  of  property ;  while,  in 
the  latter  case,  they  follow  without  examination  a  single 
decision  in  South  Carolina  on  the  meaning  of  the  will.  In 
1844,  however,  in  Lane  v.  Vick,^  this  rule  is  widely  departed 
frorti,  and  is  indeed  squarely  overruled,  though  the  court 
does  not  even  mention  Henderson  v.  Griffin.    Lane  v.  Vick 

*  JadMon  V.  Chew,  la  Wheat.  153.  ^  12  Wheat  153  (1827), 

■  3  Sumn.  176.  5  5  Pet.  151  (1831). 

3  4  How.  333.  *  3  How.  464. 
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tlie  parties  depend  upon  the  meaning  of  a  deed,  will,  or 
other  written  instrument,  —  and  this  may  include  a  private 
Act  of  Assembly,  though  not  a  charter,  —  the  fact  that  the 
meaning  of  such  instrument  has  been  interpreted  by  the 
State  court  is  not  sufficient     Where  any  of  the  parties  can 
sue  in  the  Federal  courts,  the  rights  involved  must  remain 
uncertain,  until  those  courts  also  have  given  their  interpre- 
tation. 

We  come  now  to  consider  the  broad  subject  of  the  law 
to  be  administered  in  the  Federal  courts,  where  the  case 
turns  upon  a  question  purely  of  State  law,  whether  common, 
statutory,  or  constitutional.     And  here  we  enter  upon  by 
far  the  most  difficult  branch  of  our  subject.     For,  though 
this  is  the  class  of  cases  in  which  the  Supreme  Court  of  the 
United  States  has  in  the  past,  even  more  than  in  the  pres- 
ent, repeatedly  called  attention  to  the  fact  that  it  is  of  all 
others  the  class  of  cases  in  which  th«  decisions  of  the  State 
courts  should  be  accepted  by  the  Federal  courts  as  final  and 
conclusive  as  to  the  meaning  of  the  State  law,  and  most 
especially  of  the  meaning  of  a  statute,  —  as  forming  quasi  a 
part  thereof,  —  and,  though  the  soundness  of  this  view  is  so 
plain  as  merely  to  need  its  statement  in  order  to  appeal  to 
the  reason  of  any  man ;   yet,  owing  to   peculiar  circum- 
stances, it  is  possibly  the  very  class  of  cases  in  which  the 
general  rule  has  been  most  frequently  departed  from  in  the 
reported  cases.     It  is  with  almost  a  sense  of  hopelessness 
that  one  approaches  a  review  of  the  multitude  of  distin- 
guishing and  conflicting  cases  on  this  subject.     No  really 
sound  fixed  principle  can  be  deduced  from  them.     A  gentle- 
man, who  has  lately  given  the  most  elaborate  study  to  the 
decisions  of  the  Supreme  Court  of  the  United  States  on 
questions  of  a  purely  constitutional  nature,  has  come  to  the 
conclusion  that  they  have  resulted  in  what  he  well  calls  "  a 
chaos  of  doctrine,"  and  he  has  collected  together  in  one 
part  of  his  work  a  sort  of  pot-pourri  of  the  decisions,  show- 
ing thereby  what  it  is  that  has  led  him  to  his  conclusion;^ 

'  Hard's  Theory  of  our  National  Existence,  p.  96. 
VOL.  YHi.  NO.  5.  31 
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far  as  we  know,  is  contained  in  a  dictum  of  Chief  Justice 
Taney  in  Ohio  Life  Insurance  and  Trust  Company  v.  De- 
bolt,'  but  the  view  expressed  was  not  at  all  necessary  to  the 
decision  of  the  case,  was  not  concurred  in  by  the  other  jus- 
tices,' and  was,  in  short,  the  merest  dictum  conceivable. 
More  or  less  similar  expressions  of  opinion  are,  however,  to 
be  found  in  other  opinions  of  the  same  learned  justice.^  It  is 
true  that  quite  a  number  of  departures  from  the  general  rule 
of  following  State  decisions  will  be  found  in  the  earlier  * 
reports,  but  the  vast  bulk  of  such  cases,  and  especially  that 
class  which  we  have  just  spoken  of,  are  to  be  found  only  in 
the  reports  of  the  last  twenty  years. 

The  desire  to  follow  the  decisions  of  the  State  courts 
has  been  very  marked  in  some  cases.  Thus,  Chief  Justice 
Marshall,  in  1829,^  being  informed  in  the  argument  of  a 
case  that  the  question  on  which  the  case  turned  (which  was 
the  meaning  of  certain  State  laws)  was  pending  in  another 
suit  in  the  Supreme  Court  of  the  State,  held  the  cause  in 
the  Supreme  Court  of  the  United  States  under  advisement 
until  the  State  court  should  decide  the  question,  and  then 
announced  his  decision  in  accordance  therewith.  In  a  sim- 
ilar case,  in  1843,'  Judge  Story  did  the  same  thing  while 
sitting  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

There  is  possibly  a  still  stronger  case.  In  1832,^  the 
Supreme  Court  of  the  United  States  overruled  two  of  its 
prior  decisions,  rendered  in  1816  and  1829,  respectively,  for 
the  sole  reason  that  the  courts  of  the  State  of  Tennessee 
had  decided  the  point  in  a  manner  opposed  to  that  in  which 
the  Supreme  Court  of  the  United  States  had  decided  it ; 
the  question  in  all  three  cases  was  the  same,  and  depended 

*  See  Sute  Bank  of  Ohio  v,  Knoop,  16  How.  369 ;  and  see  also  Jefferson 
BrtDch  Bank  v.  SkeUy,  I  Black.  456. 

3  See  Rowan  v.  Runnels,  5  How.  154. 

4  Bank  v,  Dudley,  2  Pet.  492. 

^  Springer  v.  Foster,  3  Story,  585. 
^  Green  v.  Neal's  Lessee,  6  Pet  39a. 
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decision.  The  identical  words  contained  in  similar  statutes 
of  other  States  had  been  uniformly  interpreted  to  mean,  not 
literally  what  they  say,  but  without  the  limits  of  the  State. 
So  general  was  the  statute,  and  so  uniform  had  been  its 
interpretation,  that  the  reading  of  the  words  as  meaning 
out  of  the  State  in  question,  had  certainly  come  to  be  in 
America  quite  as  much  a  principle  of  general  jurisprudence 
as  is  any  principle  of  commercial  law.  It  is  a  case  where  a 
party  would  have  been  extremely  likely  to  assume,  as  a 
matter  of  course,  that  the  words  meant  as  indicated,  and  to 
risk  valuable  rights  on  such  assumption,  without  second 
thoughts.  The  interpretation  of  the  words,  in  American 
statutory  language,  to  have  that  special  meaning,  was  obvi- 
ously more  fixed  and  more  to  be  relied  upon  than  is  any 
supposed  principle  of  general  commercial  law.  And  when 
it  is  added  to  all  this,  that  the  Supreme  Court  of  the  United 
States  had,  eight  years  previously,  rendered  an  express 
decision  on  the  meaning  of  the  same  words  in  the  Georgia 
statute,  surely  a  case  is  presented  where  the  reasons  for 
departing  from  the  rule  of  following  State  decisions  were  as 
strong  as  they  well  could  be  in  any  case. 

In  Davie  v.  Briggs,'  where  the  same  question  again  comes 
before  them  from  North  Carolina,  they  follow  the  decisions 
of  the  State  courts  that  the  words  **  beyond  seas "  are  not 
identical  with  "  out  of  the  Commonwealth,"  thus  departing 
from  their  own  interpretation  of  the  same  words  in  the 
Georgia  statute  in  Murray  v.  Baker. 

In  Christy  v.  Pridgeon,*  where  the  meaning  of  the  Mexi- 
can colonization  law  came  before  them  in  a  case  from  Texas, 
they  expressly  say  that  they  will  follow  the  decisions  of  the 
State  courts,  after  the  independence  of  Texas,  as  to  the 
meaning  of  that  law.  And  they  add  that  it  makes  no  diflfer- 
ence  that  the  construction  of  that  law  by  the  courts  of  Texas 
differs  from  that  put  upon  it  by  States  since  acquired  from 
Mexico ;  that,  if  so,  they  will  follow  the  different  rulings  as 
to  titles  to  lands  in  the  different  States. 

«  7  Otto,  628.  •  4  Wall.  196. 
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la  all  of  these  cases,  the  rule  is  enforced  and,  as  already 
mentioned,  in  Xjreen  v.  Neal,  they  expressly  departed  from 
principles  laid  down  by  themselves  in  two  prior  cases,  which 
they  had  thought  in  accordance  with  the  opinion  of  the 
State  court,  in  order  to  conform  their  decision  to  the  oppo- 
site rule,  which  was  then  clearly  shown  to  be  the  opinion  of 
the  State  court. 

As  to  mere  questions  of  practice  and  proceedings,  it  wr.s 
eaiiy  held  that  the  United  States  courts  were  not  bound  to 
follow  the  State  customs.'  By  statute  it  is,  however,  now 
provided  that  the  practice,  pleadings,  and  forms,  and  modes 
of  procedure  in  civil  cases  in  the  Circuit  and  District  Courts 
of  the  United  States,  other  than  in  equity  and  admiralty 
cases,  shall  conform  as  near  as  may  be  to  the  practice,  etc., 
in  the  courts  of  record  of  the  State  in  which  the  United 
States  Court  sits ;  *  and  that  in  proceedings  in  equity  and  of 

Leffingwell  v,  Warren,  2  Black,  599;  Seybert  v.  Pittsbarg,  i  Wall.  272; 
Christy  V.  Pridgeon,  4  Wall.  196;  Nichols  v.  Levy,  5  Wall.  433;  Provident 
Inst  V.  Massachusetts,  6  Wall.  630;  Lane  Co.  V.  Oregon,  7  Wall.  71 ;  Ran- 
dall V.  Bingham,  7  WalL  523 ;  Gut  v.  The  SUte,  9  WalL  35 ;  United  Sutes  v. 
Gailinghottse,  4  Ben.  194;  Amory  t^.  Laur/nce,  3  Cliff.  523 ;  City  of  Rich- 
mond V,  Smith,  15  Wall.  429;  Allen  v.  Massey,  17  WalL  351;  Walker  v. 
Harbor  Commissioners,  17  Wall.  648;  Aicardi  v.  The  SUte,  19  Wall.  635; 

•     

Bailey  v.  McGuire,  22  Wall.  216;  The  Princess,  8  Ben.  209;  Oliver  v. 
Omaha,  3  Dill.  368;  Township  v.  Todd,  i  Otto»  452;  Township  of  Elmwood 
V.  Marcy,  2  Otto,  289 ;  Chenning  Canal  Co.  v.  Lowery,  3  Otto,  72 ;  Atlantic, 
etc,  R.  Co.  V.  Hopkihs,  4  Otto,  11;  County  of  Leavenworth  v. 
Barnes,  4  Otto,  70 ;  Peik  v.  Railroad  Co.,  4  Otto,  164 ;  Stone  v.  Wisconsin, 
4  Otto,  181 ;  Township  of  E.  O.  v.  Skinner,  4  Otto,  255  ;  Township  of  S.  O. 
V.  Perkins,  4  Otto,  261 ;  United  States  v.  Fox,  4  Otto,  315 ;  Boyd  v.  Ala- 
bama, 4  Otto»  645;  Davis  V.  Indiana,  4  Otto,  792;  Adams  v«  Nashville,  5 
Otto.  19;  County  of  Cass  v.  Johnston,  5  Otto,  360;  Hall  v,  De  Cuir,  5  Otto# 
48$;  County  of  Henry  v,  Nicholay,  5  Otto,  619 ;  County  of  Macon  v.  Shores, 
7  Otto,  96;  Lambom  v.  Commissioners,  7  Otto,  181 ;  Davie  v.  Briggs,  7 
Otto,  628;  Railroad  Cos.  v,  Gaines,  7  Otto,  698;  Citizen's  Bank  v.  Board,  8 
Otto,  140;  Orvis  V.  Powell,  8  Otto,  176;  Railroad  Co.  v,  Georgia,  8  Otto, 
359;  Fairchild  Co.  v,  Gallatin,  10  Otto,  47 ;  County  of  Carson  v,  Gilbert, 
10  Otto,  585;  Kain  v.  Gibboney,  11  Otto,  362;  Scipio  v.  Wright,  11  Otto, 
665;  Litchfield  Co.  t^.  Webster,  ii  Otto,  773;  Wright  v.  Nagel,  11  Otto, 
791 ;  Weightman  v.  Qark,  13  Otto,  256;  Bondurant  v,  Watson,  13  Otto,  281. 

'  Palmer  v,  Allen,  7  Cranch,  550 ;  Parsons  v.  Bedford,  3  Pet.  433. 

*  Rer.  Stats.  U.  S.,  sect  914. 


FEDERAL  COURTS  ON   QUESTIONS  OP  STATE   LAW.      4/3 

As  already  said,  also,  in    1826,  in   Shelby  v.  Guy,'  some 
doubts  were  expressed  as  to  the  propriety  of  questioning  a 
prior  decision  of  their  own  in  a  similar  case,  in  order  to 
conform  themselves  to  the  State  decisions  as  to  the  meaning 
of  the  Statute  of  Limitations  of  the  State.     But  in  1841,  in 
Groves  v.  Slaughter,'  a  case  in  which  Clay,  Webster,  and 
Walker  were  of  counsel,  and  where  it  seems  that  the  most 
elaborate  consideration   was   given   to  the   subject,^  much 
doubt  is  thrown  on  the  principle.     The  point  was,  whether  a 
provision  of  the  Constitution  of  Mississippi,  relating  to  the 
introduction  of  slaves  into  that  State  after  a  certain  date, 
was  merely  directory  to  the  Legislature,  or  whether  it  per  se 
prohibited  the  introduction.     Cases  were  cited  from  Missis- 
sippi, holding  the  latter  view  on  the  point,  but  were  dis- 
tinguished and   not  followed;  and  the  arguments  and  the 
opinion  went  to  the  effect  that  such  decisions  ought,  not 
to  be  followed,  —  that  the  United  States  Supreme  Court 
should  decide  the  case  for  itself,  and  not  be  influenced  by 
the  decisions  in  the  State.     The  cases  turning  on  questions 
of  general  commercial  law  (1842),  and   the  interpretation 
of  ordinary  written  instruments  between  the  parties  (1844), 
have  also  been  already  cited,  and  need  now  be  only  men- 
tioned again.     Later,  in  1847,  ^^  ^^^  ^^^  ^^  Rowan  v.  Run- 
nels,^ the  first  decisive  refusal  to  follow  the  State  courts  was 
made,  in  a  case  turning  on  the  meaning  of  the  State  Con- 
stitution.    That  case  depended  on  the  same  point  as  Groves 
V.  Slaughter,  and  it  was  plainly  shown  and  admitted  that 
the  courts  of  Mississippi   had  decided   that   the  provision 
mentioned  had  the  effect  per  se  to  prohibit  the  introduction 
of  slaves.     The  court,  in  an  opinion  delivered  by  Taney, 
adhere  to  their  previous  ruling  in  Groves  v.  Slaughter ;  they 
recognize  the  respect  to  be  accorded  to  decisions  of  State 
courts,  but  hold  that,  where  they  have  once  decided  a  point, 
they  will  not  change  their  ruling,  so  as  to  follow  later  deci- 
sions of  the  State  courts.     They  say  they  ought  not  to  give 

»  II  Wheat  361.   .  "15  Pet.  449. 

3  See  the  appendix  to  the  volume  of  reports  for  very  fall  arguments  of 
counsel.  ^  5  How.  134.  '  "* 
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tioiis  a  proviso  in  favor  of  persons  beyond  seas ;  later,  the 
original  manuscript  was  found  and  did  not  contain  that  pro- 
viso. It  was  on  this  point  that  the  case  turned,  and  it  had 
been  decided  in  Michigan  that  the  manuscript  contained  the 
true  law.  They  decline  to  follow  this  decision,  and  hold 
otherwise.  •  The  opinion  throws  out  the  view  that,  where  the 
Circuit  Court  has  decided  a  point,  the  Supreme  Court  of  the 
United  States  will  not  reverse  that  decision,  because  the 
State  Court  has  subsequently  decided  otherwise ;  and  this 
view  is  enforced  in  Morgan  v.  Curtenius,'  and  in  Roberts  v. 
BoUes." 

In  Chicago  v.  Robbins,^  where  the  question  was  in 
regard  to  that  branch  of  the  law  of  'negligence,  which  re- 
lates to  persons  in  an  independent  occupation,  they  decline 
to  follow  the  law  of  Illinois  as  shown  by  the  decisions  of 
her  courts,  and  say  that,  where  private  rights  are  to  be  de- 
termined by  the  common  law  alone,  they  do  not  follow  the 
State  courts.  This  case  seems  to  be  inconsistent  with  the 
views  expressed  and  enforced  in  many  other  cases,  in  which 
the  customary  law  of  the  State,  as  evidenced  by  judicial 
decision,  is  followed  without  question,  though  it  may  be  en- 
tirely different  from  such  law  in  other  States  and  from  the 
old  common  law.  Among  such  cases  may  be  cited  Bod  ley 
V.  Taylor,*  Wheaton  v.  Peters,*  Carroll  v.  Safford,*  Beaure- 
gard V,  New  Orleans,'  Kain  t/.  Gibboney.^  Moreover,  it  is 
merely  not  consistent  with  principle,  for  it  can  hardly  be 
that  it  is  not  competent  for  the  people  of  a  State  materially 
to  change,  and  indeed,  reverse  the  rules  of  the  old  common 
law.  There  are  very  many  points  as  to  which  this  has  been 
done  in  diflbrent  States.  It  can  hardly  be  the  law  that 
these  changes  have  no  application  as  to  those  who  are  not 
citizens. 

The  view  thrown  out  in  Rowan  v.  Runnels  that,  to  follow 
in  all  cases  the  decisions  of  the  State  courts  on  questions  of 

■  20  How.  I.  5  8  Pet  593. 

*  II  Otto,  120.  ^  3  How.  441. 

3  2  Black,  418  (1862).  f  18  How.  497. 

4  5  Cranch,  191.  ®  11  Otto,  362. 
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meaning  of  an  ordinary  written  instrument  between  parties ; 
thirds  in  cases  where  the  Supreme  Court  of  the  United  States 
had  previously  decided  the  law  of  the  State  ,in  a  manner 
contrary  to  that  which  the  State  courts  held  subsequently. 
The  weight  of  authority  would  also  seem  to  be  that  cases 
in  equity  formed  an  exception.  Williamson  v.  Berry,'  and 
Chicago  V.  Robbtns,"  were  exceptional  cases  and,  if  they 
can  be  classified  at  all,  seem  to  belong  under  the  first  excep- 
tion, as  would  also  cases  in  equity.  Watson  v,  Tarpley,^ 
also  seems  to  be  of  an  entirely  exceptional  nature,  and  can- 
not be  classified  under  any  of  the  heads  we  have  made.  But 
the  class  of  cases,  which  took  its  origin  in  1863,  in  Gelpcke 
V.  Dubuque,  has  made  a  very  great  gap  in  the  general  prin- 
ciple—  a  gap  so  wide  and  so  far-reaching  as  to  have  had  a 
large  influence  in  augmenting  the  jurisdiction  of  the  Federal 
courts.  A  whole  line  of  cases  has  been  built  up  upon  that 
decision,  and  the  cases  brought  up  involving  similar  ques- 
tions seem  to  be  rather  growing  in  numbers  than  diminish- 
ing ;  the  law  on  the  subject  is  apparently  no  better  under- 
stood by  lawyers  or  judges  than  it  was  ten  or  fifteen  years 
ago,  despite  the  large  number  of  cases  which  have  been 
decided  and  which  ou'ght  to  have  had  the  effect  of  crystal- 
lizing and  settling  the  law,  if  it  were  capable  of  settlement 
on  general  principles.     Such  has  not  been  the  effect. 

Gelpcke  v.  Dubuque,*  came  up  to  the  Supreme  Court  by 
writ  of  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Iowa.  It  was  of  this  nature:  The  city  of 
Dubuque  had,  in  pursuance  of  an  act  of  the  Legislature  of 
Iowa,  subscribed  to  certain  railroad  bonds  in  1857.  '^'^^ 
constitutionality  of  acts  of  this  nature  in  Iowa  had  been 
much  litigated  in  the  State  courts,  and  had  been  affirmed  by 
divided  courts  in  several  cases  between  1853  and  1859;  sub- 
sequently, however,  the  State  courts  held  otherwise.  The 
question  ill  the  United  States  Supreme  Court  was  whether, 
in  this  case,  where  the  point  of  the  constitutionality  of  the 
act  of  the  Legislature  of  Iowa  came  before  them  for  the 

»  8  How.  495.  3  18  How.  517. 

•  2  Black,  418.  *  I  Wall.  175. 
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Warren  v,  Marcy,*  Douglass  County  v.  Pike.*  In  King  v. 
WiIson,3  it  does  not  appear  to  have  been  followed,  and  in 
Soustiby  v,  Keeley/  it  is  held  that  it  will  not  be  enforced 
where  its  enforcement  would  subject  a  party  to  the  proba- 
bility of  having  a  second  recovery  had  against  him  for  the 
same  debt. 

The  idea  enforced  by  these  cases  is  probably  best  ex- 
pressed in  the  language  of  Chief  Justice  Waite,  in  Douglass 
County  V,  Pike :  *     "  The  true  rule  is  to  give  a  change  of 
judicial  construction  in  respect  to  a  statute  the  same  efiect 
in  its  operation  on  contractual  rights  that  would  be  given  tp 
a  legislative  amendment,  that  is  to  say,  make  it  prospective, 
but  not  retroactive."     This  seems  to  be  the  gist  of  the  cases 
decided  on  the  subject,  which  constantly  throw  out  the  idea 
that  the  parties  have  made  their  contracts  on  the  faith  that 
the  first  line  of  decisions  will  not  be  modified.     But  where  is 
the  authority  for  any  one  to  act  on  the  faith  of  a  judicial  deci- 
sion ?    Who  can  ever  feel  assured  that  a  decision  or  line  of 
decisions  will  not  be  modified  or  completely  overthrown  by 
later  cases?    Is  it  not  known  to  the  whole  world  that  all 
courts  reserve,  and  frequently  exercise,  the  right  to  change 
their  rulings  ?     During  how  many  sessions  does  any  court 
sit,  without  directly  overruling,  or,  at  least,  eating  the  heart 
out  of,  old  decided  cases?    All  lawyers  know  that  this  is  a 
thing  constantly  done,  and,  surely,  the  Supreme  Court  of 
the  United  States  is  not  so  perfectly  free  from  this,  so  rank, 
evil  of  overthrowing  decisions  of  its  own,  as  to  be  able  to 
set  itself  up  as  the  great  guardian  of  such  rights  acquired 
on  the  faith  of  such  decisions.     From  the  language  of  the 
opinions,  one  would  suppose  that  that  court  had  been  given 
some  peculiar  supervision  over  contracts,  that  it  was  its  duty 
to  see  to  it  that  no  contractual  rights  are  violated.     But 
such  is  not  the  case.    Apart  from  its  authority  to  see*  that 
no  State  "  shall  pass  any  law  impairing  the  obligation  of 

"  6  Otto,  96.  >  I  DilL  555. 

'II  Otto,  677.  4  Am.  Law  Reg.,  Vol.  XXI.  p.  235. 

5  II  Otto,  677. 
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^ot  meant  to   apply  to  themselves  —  ought  to  apply.     It 
^^ms  simply  to  be  a  declaration  that,  in  cases  coming  be- 
^^^  them,  where  questions  of  State  law  are  involved  which 
*^^ve  been  decided  in  a  conflicting  manner  by  the  State  tri- 
bunals, though  the  law  may  appear  to  be  finally  settled  at 
the  time  the  case  is  decided  in  the  Supreme  Court  of  the 
United  States,  they  will  not  follow  such  later  decisions,  but 
will  guide  themselves  by  the  law  as  it  was  declared  at  the 
time  the  parties  entered  into  their  contract. 

In  order  to  arrive  at  a  decision  as  to  what  was  the  law 
when  the  contract  was  made,  they  do  not  confine  themselves 
to  an  examination  of  the  decisions  of  the  courts  upon  the 
subject,  but  look  also  to  the  actions  and  expressed  opinions 
of  ofHcers  of  the  executive  department  of  the  State.' 

The  effect  of  the  line  of  decisions  we  have  been  noticing 
is  very  curious  and  far-reaching.     It  is  probably  not  often 
taken  into  consideration,  but  it  certainly  may  occasionally 
have  an  effect  which  one  is  hardly  prepared  for.     We  pre- 
sume there  can  be  little  doubt,  —  certainly,  there  can  be 
none,  if  the  decisions  are   carried  out,  —  that,  as   regards 
the  owners  of  mortgages  older  than  March,  1879,  who  are 
entitled  to  sue  in  the  Federal  courts,  the  attorney's  commis- 
sion clause,  which  is  commonly  inserted   in   mortgages  in 
Pennsylvania,  is  a  valid  contract ;  for  Daly  v,  Maitland,'  in 
which  it  was  lately  held  that  that  agreement  was  in  the  nature 
of  a  penalty,  and  therefore  not  binding,  overruled  a  prior 
decision  to  the  contrary ,3  which  had  been  acted  upon  for 
some  years.     Again,  it  was  lately  held  in  Pennsylvania  that 
a  deed  once  left  at  the  recorder's  office  for  record  is,  in 
contemplation  of  law,  recorded,  though  it  be  entered  in  the 
wrong  book  and,  owing  to  such  defective  record,  does  not 
come  to  the  notice  of  a  second  purchaser.^    This  case  being 
a  reversal  of  the  prior  case  of  Luch's  Appeal,*  is  not  the 
law  of  Pennsylvania,  so  far  as  relates  to  those  whose  rights 

Havemeyer  v.  Iowa  Co.,  3  Wall.  294. 
88  Pa.  St.  384. 

3  Robinson  v.  Loomis,  i  Smith,  78. 

4  Clader  v,  Thomas,  89  Penn.  343. 
s  44  Pa.  St.  519. 

VOL.  vni.  NO,  5.  32 
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McDonald  v,  Smalley ; '  and  it  was  held  that,  where  a  bona 
fide  conveyance  of  title  is  made,  and  the  ownership  has 
passed,  it  is  immaterial  with  what  motive  the  conveyance 
has  been  made ;  the  court  will  not  inquire  into  that  question. 
Smith  V.  Kernochen,*  is  to  the  same  effect;  but  both  cases 
recognize  that  where  the  conveyance  is  merely  colorable, 
for  the  purpose  of  giving  jurisdiction  to  the  Federal  courts, 
and  the  real  title  still  remains  in  the  original  holder,  such 
conveyance  will  not  confer  jurisdiction;  this  exception  is 
enforced  in  Barney  v.  Baltimore  City.3 

In  Coffin  V.  Haggin,*  where  it  appeared  that  the  convey- 
ance had  been  collusively  made  between  the  grantor  and 
grantee  merely  for  the  purpose  of  getting  the  suit  into  the 
Federal  courts,  the  case  is  dismissed  for  this  reason  under 
the  provisions  of  the  act  of  March  3,  1875,  sect.  5,'  which 
provides  that,  where  it  appears,  in  a  case  in  the  Circuit  Court, 
that  "  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction 
of  said  Circuit  Court,"  or  "  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a 
case  cognizable  or  removable  under  this  act,*'  the  Circuit 
Court  shall  dismiss  the  case.  Coffin  v.  Haggin  quotes  a  very 
recent  case  *  in  the  Supreme  Court  of  the  United  States, 
where  the  same  doctrine  was  held.  It  would  appear 
also  that  the  first  section  of  the  act  of  March  3,  1875, 
has  a  strong  bearing  on  most  cases  turning  on  this  ques- 
tion,  —  "  nor  shall  any  Circuit  Court  or  District  Court  have 
cognizance  of  any  suit  founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
suit  to  recover  thereon,  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes,  negotiable  by  the  law 
merchant,  and  bills  of  exchange."     See,  on  the  other  hand, 

«  1  Pet.  610.  •  7  How.  198.  3  6  Wall.  288. 

♦  The  Reporter,  for  May  3,  1882,  Vol.  XIII.,  p.  547. 
5  Suts.  At  Large,  Vol.  XVIII.,  p.  472. 

*  Williams  v.  Notawa,  104  U.  S.  209. 
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debt,  and  where  is  the  evidence  of  that  desire  to  repudiate 
just  debts  which  is  clearly  meant  to  be  charged  to  them  ? 
We  know  of  none,  and  should  be  sorry  to  believe  that  repu- 
diation of  just  debts  is  so  common  and  wide-spread  as  it 
must  be,  if  these  cases,  which  are  so  frequent,  are  called  for 
in  order  to  prevent  that  mode  of  escaping  a  disagreeable 
duty.  The  cases  are  simply  ones  where  a  difficult  point  of 
law  has  been  decided  differently  at  different  times.  And  it 
should  be  borne  in  mind  that  the  supposed  desire  to  repu-^ 
diate  is  aimed  not  only  at  these  holders  of  the  bonds  who 
are  citizens  of  other  States,  but  at  their  own  citizens  as 
well. 

This  Gelpcke  v,  Dubuque  class  of  cases  is,  however,  the 
law.  It  stands  without  having  been  seriously  shaken,  and 
will  probably  continue  to  stand.  It  is  impossible  to  know 
to  what  degree  it  may  be  extended,  or  how  far  it  may 
modify  that  which  was  formerly  the  settled  law.  It  is  suffi- 
ciently clear  that  it  would  not  have  to  be  strained  to  a  great 
extent,  in  order  virtually  to  undermine  much  of  what  is  now 
settled.  In  a  case  not  long  since  decided  in  the  Supreme 
Court  of  Pennsylvania,  it  was  argued  to  the  court  that  it 
was  not  competent  to  them  to  change  their  ruling  made  in  a 
prior  case  involving  the  point  at  issue ;  and  the  writer  has 
heard  it  strenuously  maintained  in  conversation  that,  where 
the  Supreme  Court  of  a  State  does  reverse  its  prior  decision, 
their  decision  would  be  reviewable  in  the  Supreme  Court  of 
the  United  States,  on  the  ground  that  it  was,  in  effect,  a 
passing  by  the  State  of  a  law  impairing  the  obligation  of 
contracts.  These  facts  are  merely  mentioned  to  show  how 
far-reaching  the  principle  of  decision  is  supposed  to  be  by 
some  people ;  for,  certainly,  nothing  is  clearer  than  that  it 
was  never  meant  to,  and  never  can,  have  such  an  applica- 
tion. 

Butz  V.  Muscatine,*  is  a  case  that  stands  out  by  itself,  and 
does  not  appear  to  fall  within  the  principle  of  any  other 
case  to  be  found  in  the  reports.     The  question  there  was 

»  8  Wall.  575- 
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issued,  the  case  might  be  different.'  The  decision  is  accord- 
ingly reversed  and  a  procedendo  awarded.  This  decision 
produced  another  dissent  from  Mr.  Justice  Miller,  who 
speaks  of  the  disagreeable  duty  he  had  been  compelled  to 
perform  not  long  before,  in  "  entering  an  order  to  commit  to 
jail,  at  one  time,  over  a  hundred  of  the  best  citizens  of 
Iowa,  for  obeying,  as  they  thought  their  oath  of  office 
required  them  to  do,  an  injunction  issued  by  a  competent 
court  of  their  own  State,  founded,  as  these  gentlemen  con- 
scientiously believed,  on  the  true  interpretation  of  their  own 
statute,  —  an  injunction  which,  in  my  own  private  judgment, 
they  were  legally  bound  to  obey." 

This  case  appears  to  go  to  the  extent  of  holding  that, 
when  material  remedies,  and  of  course,  therefore,  material 
rights,  are  concerned,  the  Supreme  Court  of  the  United 
States  will  not  at  all  feel  itself  obliged  to  follow  the  deci- 
sions of  the  State  courts  as  to  the  meaning  of  State  statutes, 
unless  the  decision  in  the  State  court  was  rendered  before 
the  parties  enterefl  into  their  contract.  They  appear  to  con- 
sider it  their  peculiar  province  to  see  that  the  terms  of  the 
contract  are  carried  out,  and,  as  a  means  to  this  end,  to 
review  the  State  decisions,  and  decide  for  themselves 
whether  or  not  the  State  courts  have  rightly  interpreted  the 
statutes  of  their  own  State.  We  have  been  unable  to  find 
any  decision  in  which  direct  support  is  given  to  Butz  v. 
Muscatine,  nor,  on  the  other  hand,  do  we  know  where  it  has 
been  questioned,  unless  Township  of  Elmwood  v.  Marcey," 
had  that  effect.  Beyond  'doubt,  it  is  radically  at  variance 
with  scores  of  earlier  decisions.  It  seems  to  have  been  cer- 
tainly wrongly  decided,  but  if  not,  if  it  is  to  be  the  law  in 
the  future,,  then  in  every  case  where  the  law  was  not  posi- 
tively settled  by  judicial  decision  in  the  State  at  the  time 
the  suitors  entered  into  their  contract,  the  United  States 
courts  will  consider  whether  the  State  courts  have  rightly 

interpreted  State  laws,  and  will  not  follow  their  decisions,  in 

case  they  think  them  wrong. 

'  See  Supervisors  v.  United  States,  18  Wall.  71.  ■  2  Otto,  289. 
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continuation  of  the  very  same  offence?  It  is  true  that  in 
this  case  the  defendant  lost  nothing  but  his  money  —  the 
same  right  that  is  risked  in  cases  of  contracts  —  but,  in  the 
next  one,  it  may  be  his  life  or  his  liberty. 

In  Roberts  v.  Bolles,'  it  is  held  that  a  State  statute  passed 
subsequently  to  the  time  of  issue  of  the  bonds  on  which 
suit  is  brought,  and  which  had  the  effect  of  rendering  valid, 
securities,  which,  without  that  act,  were  of  no  effect  in  the 
hands  of  the  holder,  was  to  be  held  to  be  applicable  to  a  suit 
on  such  bonds.  It  should  be  added  that  the  same  decision 
is  apparently  arrived  at  from  another  view  of  the  law  appli- 
cable to  the  case ;  but  the  point  we  have  mentioned  has 
much  -weight  laid  upon  it,  and  is  spoken  of  as  removing  all 
doubt  upon  the  subject. 

In  Fairfield  County  v.  Gallatin,"*  they  depart  from  the  rule 
laid  down  in  Rowan  v.  Runnels,  that  they  will  not  reverse  a 
prior  decision  of  their  own  in  order  to  conform  to  a  later 
decision  in  the  State  courts,  and  do  follow  the  later  State 
decision.  They  distinguish  Rowan  v.  Runnels  by  the  fact 
that  in  the  present  case  they  were  not  aware,  when  they 
decided  the  first  case  on  the  question  before  them,  that  the 
State  court  had  already  decided  it  adversely ;  and  they  call 
attention  to  the  fact  that,  by  reversing  their  own  prior  deci- 
sion, and  following  the  view  of  the  State  court  (which  was 
in  favor  of  the  validity  of  the  bonds),  they  are  "  upholding 
contracts." 

How  Roberts  v.  Bolles  is  to  be  reconciled  with  these 
cases,  which  hold  that  the  contracts  of  parties  are  to  be 
interpreted  in  accordance  with  the  law  as  it  existed  at  the 
date  they  made  their  contract,  and  which  have  been  ex- 
tended to  include,  as  a  part  of  the  contractual  rights,  all 
material  remedies  which  existed  ^t  the  time  the  contract 

• 

was  made,  the  writer  is  at  a  loss  to  see.  Surely,  that  is  a 
rule  which  works  both  ways;  surely,  the  defendant  is  as 
much  entitled  to  the  benefit  of  it  as  is  the  plaintiff;  there  is 
no  conceivable  reason  why  it  should  only  have  application 

'  II  Otto,  120.  ■  10  Otto,  47. 
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difficult  task  to  say,  before  the  decision  is  rendered,  in  which 
way  it  would  go.  It  is  not  necessary  to  attempt  any  argu- 
ment to  show  that  this  is  the  case,  and  that  the  law  on  the 
subject  is  in  a  very  uncertain  state;  the  number  of  cases 
brought  up  proves  this ;  and,  if  any  further  proof  is  needed, 
it  is  only  necessary  to  make  an  examination  of  the  average 
number  of  dissents  filed. 

A  case  arose  lately  in  Pennsylvania,  which  illustrates  in  a 
very  practical  way  the  uncertainty  generally  prevailing  as  to 
what  the  United  States  courts  will  do  at  the  present  day, 
when  a  case  comes  before  them*  depending  on  a  question 
of  State  law.  This  case  does  not  turn  at  all  on  the  doctrine 
announced  in  Gelpcke  v.  Dubuque,  but  on  the  simple  qi^es- 
tion  which  is  to  prevail,  the  decision  of  the  Federal  courts 
or  that  of  those  of  the  State,  where  the  State  Supreme 
Court  has  decided  the  question  of  the  powers  of  a  corpora- 
tion granted  by  the  State  diflferently  from  the  way  in  which 
it  had  already  been  interpreted  by  the  United  States  Circuit 
Court.  It  might  be  supposed  that  this  was  an  absolutely 
settled  question  after  the  decisions  in  Smith  v,  Kernochen ;  ^ 
and  Nesmith  v,  Shelden.'  But  it  is  certainly  not  a  point 
which  is  clearly  settled ;  and,  if  the  newspaper  reports  may 
be  trusted,  such  is  the  opinion  of  the  Circuit  Court  of  the 
United  States  for  the^Eastern  District  of  Pennsylvania.  In 
the  Reading  Railroad  litigation,  after  the  Circuit  Court  of  the 
United  States  had  appointed  receivers  for  the  road,  it  issued 
an  injunction  to  restrain  the  carrying  out  of  what  was  known 
as  the  **  Deferred  Bond  Scheme,"  on  the  ground  that  the 
scheme  was  not  within  the  powers  of  the  corporation. ^ 
Subsequently,  the  power  of  the  same  corporation  to  issue 
the  same  deferred  bonds  arose  in  another  case,  and  was 
decided  in  exactly  the  opposite  way  by  the  Supreme  Court 
of  Pennsylvania,  by  a  majority  of  one  in  a  court  of  seven, 
affirming  the  judgment  of  the  court  below.*  For  reasons 
which  it  is  not  necessary  to  examine  closely,  the  point  as  to 

»  7  How.  198.  *  7  How.  812. 

3  McCaimont  v.  Reading  R.  Co.,  10  W.  N.  C.  338. 

4  Philadelphia,  etc.,  R.  Co.  v,  Stichter,  11  W.  N.  C.  325. 
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guagc:  "No   court   in   the   universe,  which   prefers   to  be 

governed   by  principle,  would,  we  presume,  undertake   to 

say  that  the  courts  of  Great  Britain,  or  of  France,  or  of  any 

other  nation,  has  misunderstood  their  own  statutes.     *     *     * 

On  the  same  principle,  the  construction  given  by  the  courts 

of  the  several  States  to  the  legislative  acts  of  those  States 

is  received  as  true,  unless  they  come  in  conflict  with  the 

Constitution,  laws,  or  treaties  of  the  United  States ; "  and 

frpoi  the  opinion  of  Judge  Washington,*  that  "  the  injustice 

as  well  as  the  absurdity  of  the  former  (the  Federal  courts) 

deciding  by  one  rule,  and  the  latter  (the  State  courts)  by 

another,  would  be  too  monstrous   to  find  a  place  in  any 

system  of  government." 

William  M.  Meigs. 

Philadelphia,  Pa. 
*  Golden  v.  Prince,  3  Wash.  313. 


BOOK   REVIEWS.  495 

The  introduction  and  the  four  books  of  the  original  work  (the 
original  subdivisions  remaining  unchanged)  are  condensed  into  one 
volume. 

The  original  text  is  preserved^  and,  wherever  the  editor  has  seen 
fit,  for  purposes  of  explanation,  to  use  his  own  language,  it  is 
enclosed  in  brackets.  The  introduction  condenses  into  sixteen 
pages  one  hundred  and  thirteen  of  the  original.  The  importance 
of  this  ''introduction/'  to  a  tyro  in  the  study  of  law,  has  been 
thoroughly  appreciated  by  the  editor,  and,  therefore,  while  all  that 
is  obsolete  and^unimportant  has  been  eliminated,  the  student  is 
brought  face  to,  face  with  the  fundamental  principles  which  enter 
into  the  composition  of  all  laws. 

The  happy  results  thus  achieved  in  the  introduction,  are  indica- 
tive of  the  style  of  the  remainder  of  the  work ;  all  that  is  of  prac- 
tical, importance  has  been  preserved,  and  in  no  instance  have 
important  principles  been  slighted.     The  index  is  also  good. 

Students  will*find  the  book  useful  and  time-saving.  A.  A.  ' 


Reports  of  Cases  Argurd  and  Determined  in  the  Supreme  Court  of 
THE  State  of  Missouri.  Thomas  K.  Skinker,  Sute  Reporter.  Vol. 
LXXIV.     Kansas  City:  Ramsey,  Millett  &  Hudson.     1882. 

In  this  volume  of  some  seven  hundred  and  twenty  pages,  quite 
well  printed,  we  have  reported  one  hundred  and  twenty-one  cases^ 
of  which  three  were  original  and  one  hundred  and  eighteen  were 
appeals.    Of  the  latter,  sixty-one  were  affirmed,  and  fifty-seven 
were  reversed.    Twenty-three  of  the  appeals  were  from   the  St. 
Louis  Court  of  Appeals ;  but  five  of  these  were  reversed.     Prob- 
ably even  some  of  the  latter  had  been  acted  on  pro  forma  only  in 
the  latter  court,  by  consent^  for  the  sake  of  advancing  the  cause  in 
the  final  court  (now  wofully  in  arrears),  but  the  reporter  does  not 
distinguish  such,  if  any.     The  Court  of  Appeals  obviously  fares 
well,  as  it  justly  deserves  to  do,  in  the  main,  at  the  hands  of  the 
ultimate  tribunal.     But  of  the  ninety-five  cases  appealed  directly 
from  the  various  Circuit  Courts,  fifty-two  were  reversed,  and  forty- 
three  affirmed ! 

Of  course,  every  novice  knows  there  is  a  vast  number  of  cases 
filed,  and  even  tried,  in  the  nisi prius  courts,  in  which  the  contest 
ends  there  for  reasons  of  necessity,  policy,  and  the  like.  There 
are  also  many  cases  appealed  for  delay  only^  and  in  order  to  secure 
favorable  terms  of  settlement.  A  goodly  share  of  the  appealed 
cases,  however^  we  all  know,  go  up  because  counsel  believe  the 
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the  court  rule  that  the  contract  price  is,  nevertheless,  prima  fade 
evidence  against  the  land-owner  of  the  value  of  those  materials  1 
Why  not  conclusive  evidence  as  well  ?  If  the  contract  is  res  inter 
alios  acta  as  to  the  land-owner,  how  can  it  furnish  evidence  of  any 
sort  against  him  of  the  value  of  the  materials  used  on  his  land? 

The  ruling  in  Fisher  v.  Tallman  (p.  39),  that  an  attaching  cred- 
itor can  not  maintain  an  action  to  redeem  the  land  attached  from  a 
mortgage,  is  likely  to  remain  unique. 

In  The  State  ex  rel.  Wilson  v.  Rainey  (p.  229),  the  Chief  Justice 
(Sherwood)  dissented  from  the  ruling  that  the  State  courts  will  not 
interfere  to  prevent  obedience  to  the  mandate  of  a  Federal  court 
enforcing  the  payment  of  one  of  its  own  judgments  I 
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Tables  for  AscertainiDg  the  Present  Value  of  Vested  and  Contingent  Rights 
of  Dower  and  Curtesy,  and  of  other  Life  Estates,  based  upon  the  Carlisle 
Table  of  Mortality.  Computed  and  compiled  by  Florien  Giauqne  and  H.  B. 
McClure.  i  vol.  Octavo,  pp.178.  Price,  she^p,  $5.00  net  Cincinnati: 
Robert  Clarke  &  Co.     1882. 

Reports  of  Cases  Decided  in  the  Circuit  and  District  Courts  of  the  United 
States  for  the  Ninth  Circuit  Reported  by  L.  S.  B.  Sawyer,  Counsellor-at-Law. 
VoL  VII.    pp.  699.    San  Francisco:  A.  L.  Bancroft  &  Co.     1882. 

The  Elements  of  Jurisprudence.  By  Thomas  Erskine  Holland,  D.  C.  L. 
Second  edition  (enlarged),    pp.544.    Oxford :  At  the  Clarendon  Press.     1883. 

Principles  of  the  English  Law  of  Contract,  and  of  Agency  in  its  Relation 
to  Contract.  By  Sir  William  R.  Anson,  Bart,  D.  C.  L.  Second  edition. 
Oxford :  At  the  Clarendon  Press.     1882. 

The  American  Reports.  Containing  all  decisions  of  general  interest  decided 
by  the  courts  of  last  resort  of  the  several  States,  with  notes  and  references. 
Vol.  XL.     Albany :  John  D.  Parsons,  Jr.,  Publisher.     1882. 
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All  subscribers  to  the  Southern  Law  Review  will  receive 
the  current  volume  until  its  completion,  and  will  also 
receive,  without  extra  cost,  the  American  Law  Review 
from  the  commencement  of  the  new  volume.  The  subscrip- 
tion price  will  remain  unchanged,  but  the  new  volume  will 
be  even  larger  than  its  predecessor. 

All  business  communications  should  be  addressed  to  the 
Review  Publishing  Company,  and  all  others  to  the  editor  at 
St.  Louis,  Mo. 
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In  the  note  of  pleas  for  the  defenders,  Richard  Moffat  admits  his  signature  to 
the  document,  but  alleges  that  it  was  obtained  by  the  pursuer  having  made  a 
charge  against  his  son,  the  other  defender,  William  Moffat,  of  embezzlement, 
and  instructed  police  officers  to  apprehend  him  on  that  charge,  and  threatened 
that  unless  Richard  Moffat  signed  the  note  as  cautioner,  his  son,  William 
Moffiit,  would  immediately  be  put  into  prison,  and  that  all  this  was  done  by  the 
porsuer  for  the  purpose  of  concussing  Richard  Moffat  to  sign  the  note,  no 
statement  being  exhibited  of  how  the  pursuer  and  the  other  defender  stood  as 
to  intromissions,  either  at  the  time  or  since.     The  defender  William  Moffat 
states  in  his  pleas  that  he  signed  the  note  under  threat  of  instant  imprisonment, 
and  it  is  also  stated  that  he  was  in  the  pursuer's  service  as  a  vanman,  and  col- 
lected  accoxmts  for  the  pursuer.     It  was  maintained  for  the  pursuer  that  the 
defences  were  irrelevant,  that  the  defenders  were  not  entitled  to  a  proof  of 
them,  and  that  the  pursuer  ought  at  once  to  get  decree  for  the  sum  claimed.     I 
cannot  as  at  present  advised  assent  to  this  oontention  of  the  pursuer.     If  the 
statements  made  for  the  defenders  are  true,  and  in  the  question  of  relevancy  I 
most  assume  their  truth,  neither  of  the  defenders  could  be  said  to  be  free  and 
▼olnntary  agents  at  the  time  the  bill  or  promissory  note  was  taken  from  them, 
and,  on  the  contrary,  it  must  have  been  signed  by  them  under  undue  pressure 
exerted  by  the  pursuer.     Besides  this,  the  transaction,  as  stated  by  the  defend- 
ers, was,  independently  of  the  pressure,  an  illegal  one,  and  contrary  to  the 
settled  rules  and  principles  of  law.     So  far  as  the  defender  Richard  Moffat 
was  concerned,  he  was  in  no  way  responsible  to  the  pursuer  for  the  debts  of 
his  son,  and  .the  only  motive  which  could  induce  him  to  sign  the  bill  and 
adopt  the  debt  was  the  hope  that  by  so  doing  he  would  relieve  his  son  from 
criminal  responsibility.     The  question  therefore  is,  whether  a  father,  appealed 
to  under  such  circumstances,  to  take  upon  himself  an  amount  of  civil  liability, 
with  the  knowledge  that  unless  he  does  so  his  son  will  be  exposed  to  a  criminal 
prosecution,  can  be  regarded  as  a  free  and  voluntary  agent     A  contract  to 
give  security  for  the  debt  of  another,  which  is  a  contract  without  consideration, 
is  above  all  things  a  contract  that  should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it     But  the  power  of  considering 
whether  he  ought  to  do  so  or  not  is,  in  my  opinion,  taken  away  from  a  father 
who  is  brought  into  the  position  of  either  refusing  or  leaving  his  son  in  a  peril- 
ous condition,  or  of  taking  upon  himself  the  amount  of  that  civil  obligation. 
There  is,  besides,  the  other  aspect  of  the  case,  whether  the  transaction  was  an 
illtgil  one.     At  the  time  the  bill  was  taken  from  the  defenders  it  is  said  for 
them  that  a  charge  of  embezzlement  was  made  by  the  pursuer  against  William 
Mofiat     Now  it  has  been  been  laid  down  by  the  highest  legal  tribunal  of  the 
country  (in  the  case  of  Bayley  in  1866)  that  it  is  a  law  dictated  by  the  sound- 
est considerations  of  policy  and  morality,  that  you  shall  not  make  a  trade  of  a 
felony,  and  that  if  you  are  aware  that  a  crime  has  been  committed,  you  shall 
not  convert  that  crime  into  a  source  of  profit  or  benefit  to  yourself.     That  is 
laid  to  have  been  the  case  here.     In  the  case  to  which  I  have  referred  a  father 
Appealed  to  take  upon  himself  a  civil  liability  with  the  knowledge  that  unless 
he  did  so  his   son  would  be  exposed  to  a  criminal  prosecution,  was  held 
not  to  be  a  free  and  voluntary  agent,  and  an  agreement  made  by  him  imder 
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tiken  from  the  pocket,  of  the  litigant     Such  a  matter  needs  not  explanation, 
but  correction. 

A  legal  coirespondenty  on  whom  we  rely»  assures  us  there  are  still  other 
things  in  that  clerk's  office  which  equally  need  reformation.  In  fact,  we  think 
the  profession  is  wont  to  be  too  inattentive  to  this  matter  of  clerk's,  sheriff 's, 
and  marshal's  fees.  No  honest  officer  will  object  to  a  scrutiny  of  his  fees : 
objection  or  indignation,  indeed,  betokens  conscious  wrong  in  such  officers. 
Where  the  compensation  of  the  officer  is  not  nominally  only,  but  really 
limited  to  a  certain  sum,  and  the  fees  are  ample  for  this,  the  excess  going  to 
the  State,  fees  are  not  usually  overtaxed.  But  in  cases  where  the  fees  of  the 
office  all  go  to  the  officer,  the  temptation  to  strain  every  point  in  his  own  favor 
is  toe  often  irresistible.  Fees  are  taxed  ex  parte,  and  the  officer  decides  all 
doubtful  points  in  iisivor  of  his  own  pocket.  Every  lawyer  should  examine 
with  painstaking  care  the  fees  of  each  officer  at  least  once,  so  as  to  know  that 
bis  client  pays  only  the  fees  allowed  by  law.  Professional  duty  demands  at 
least  this  attention  to  the  interests  of  those  who  are  usually  the  losing  party. 

It  is  notorious  that  even  now  cases  in  bankruptcy  remain  undisposed  of 
wherein  there  are  no  assets  or  pending  litigation,  but  the  cases  are  used  by 
the  baiikrupts  as  a  cover  from  creditors.  The  District  Courts,  could,  if  they 
would,  on  proper  notice,  dismiss  these  cases  for  want  of  prosecution ;  but  they 
fail  to  do  so  almost  everywhere.  A  correspondent  has  sent  us  the  draft  of  a 
bill  to  remedy  this  evil  by  enacting  that  if  not  closed  at  the  expiration  of  a 
given  time,  these  dormant  proceedings  shall  become  null  and  void,  and  the 
debtors  liable  to  creditors  in  all  respects  as  if  no  bankruptcy  proceedings  had 
been  had,  but  saving  to  assignees  the  administration  of  estates  still  in  charge. 
Such  a  bill  should  become  a  law  whether  or  not  Congress  shall  enact,  as  now 
seems  probable,  a  new  and  permanent  bankrupt  law. 

A  WHOLESOME  tendency  toward  professional  unity  and  fraternity,  and  the 
real  elevation  of  the  bar  is  seen  in  the  increased  interest  in  Bar  Associations. 
That  of  Missouri  will  meet  at  Sedalia  during  Christmas  week.  One  of  the 
attractions  will  be  an  address  by  Judge  Seymour  D.  Thompson.  The  Col- 
orado Bar  Association  has  just  held  a  meeting  at  Denver.  President  Mark- 
ham  laid  before  the  association  a  letter  urging  the  bar  to  use  its  influence  in 
favor  of  the  bill  for  the  relief  of  the  Supreme  Court  of  the  United  States 
known  as  the  Davis  Bill.  It  is  to  be  hoped  that  the  National  Bar  Association, 
at  its  meeting  next  summer,  will  show  a  marked  increase  in  attendance  and 
membership.  Its  value  to  members,  in  every  respect,  cannot  be  over-esti- 
mated. We  will  thank  officers  of  the  various  Bar  Associations  for  all  possible 
information  touching  organization,  dates  of  meetings  and  proceedings,  and  the 
like. 

The  work  represented  by  our  Digest  is  realized,  we  suspect,  by  few  of 
oar  readers.  Our  last  number  was  scanty  in  that  department,  for  the  obvious 
reason  that  in  summer  and  early  autumn  fewer  decisions  are  made  and  fewer 
reported  than  at  any  other  season.  Yet  even  then  our  Digest  represented  two 
hundred  and  six  cases,  reported  in  thirty-Bve  law  periodicals.  For  each  of 
these  cases  the  reader  was,  of  course,  referred  to  at  least  one  journal,  but 


NOTES.  505 

aflowed  ;f  100  by  Mr.  Latoache,  apparently  for  timber  and  slates.     Upon  the 
eridence,  and  on  inspection  of  the  buildings,  we  are  of  opinion  that  what  has 
been  done  by  the  tenant  were  not  mere  repairs,  bnt  are  to  be  considered  as 
penoanent  buildings  within  the  exception  to  sect.  4,  sub-sect,  a,  of  the  Act 
of  1870;  so  that  the  tenant  would  not  be  excluded  from  compensation  by  the 
mere  lapse  of  twenty  years  from  the  date  of  the  improvement     However,  in 
the  year  1858,  the  then  tenant,  the  father  of  the  present  tenant,  accepted  a 
lease  of  the  holding,  dated  the  24th  March,  1858,  for  twenty-one  years,  and 
containing  the  usual  covenants  to  keep  and  give  up  the  premises  in  repair. 
In  my  opinion,  we  are  bound  by  the  decision  of  the  majority  of  the  Court 
of  Appeal  in  Adams  v.  Dunseath  (16  Ir.  L.  T.  Rep.  59),  to  hold  that  the 
acceptance  of  the  lease  destroyed  the  right  to  compensation,  under  the  Act 
of  1870,  for  all  improvements  made  before  its  date,  and  therefore  excluded 
inch  improvements  from  the  prohibition  to  have  rent  charged  in  respect 
of  them,  contained  in  sect  8,  sub-sect.  9,  of  the  Act  of  188 1.     But,  to  adopt 
the  words  of  the  Lord  Chancellor,  in  Adams  v.  Dunseath,  'It  should  be 
observed  that,  though  the  absolute  prohibition  of  charging  rent  contained  in 
this  ninth  sub-section  is  thns  limited,  it  by  no  means  follows  that  rent  is  to  be 
charged  on  all  outside  the  scope  of  the  prohibition.     That  is  a  matter  for  the 
commissioners  in  the  exercise  of  their  discretion,  and  having  regard  to  what 
may  appear  to  them  to  be  just  and  right'     In  my  opinion,  although  we,  in 
this  case,  do  not  come  under  the  prohibition  contained  in  sect  8,  sub-sect  9, 
we  are  not  under  a  correlative  obligation  to  charge  the  highest  rent  upon  all 
we  are  not  prohibited  from  putting  any  rent  upon.     We  are — by  the  intro- 
ductory part  of  sect  8  —  to  fix  a  fair  rent,  'having  regard  to  the  interest 
of  the  landlord  and  tenant  respectively,  and  considering  all  the  circumstances 
of  the  case.'     Surely,  one  of  the  circumstances  of  the  case  to  be  taken  into 
consideration  in  determining  what  rent  is  'fair,'  maybe  that  the  tenant  has 
laid  out  large  sums  of  money  in  improvements  for  which  he  has  received  no 
compensation  in  fact,  although  he  may,  by  reason  of  the  supposed  compensa- 
tion by  the  taking  of  the  lease,  have  lost  his  right  to  compensation  under  the 
Act  of  1870,  and  therefore  to  the  benefit  of  the  absolute  exclusion  from  rent 
mder  sub-sect  9.     In  my  opinion,  therefore,  we  are  at  liberty  to  consider, 
having  regard  to  all  the  circumstances  of  the  case,  whether  it  is  just  and  fair 
that  any,  and,  if  so,  what  deduction  should  be  made  from  the  present  fuU- 
^Iting  value  of  the  lands,  in  respect  of  the  moneys  so  laid  out  in  improve- 
ments by  the  father  of  the  present  tenant     These   buildings  are   the  only 
improvements  of  importance  in  this  case.     The  tenant,  during  the  continuance 
of  the  lease,  laid  out  £40  in  repairs  to  the  house.     But,  under  his  covenant 
he  was  bound  to  keep  it  in  repair,  and  he  was  therefore  only  fulfilling  a  legal 
obligation,  and  cannot  claim  for  the  money  so  laid  out  as  on  improvements. 
The  only  improvement  on  the  land  which  is  claimed  is  the  stubbing  up  of 
f^Tze  out  of  one  field,  and  the  partial  clearing  of  a  watercourse.     On  the  other 
hand,  the  tenant  has  allowed  drains,  which  were  made  by  the  landlord,  to 
become  choked  up  and  useless,  and  has  thereby  deteriorated  the  land  to  at 
least  as  great  an  extent  as  he  has  improved  it     The  land  has  been  divided  by 
all  the  witnesses  into  three  classes  —  some  very  good  land,  some  upland  not 
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so  good,  and  some  wet  bottom  land.  As  to  the  valuations  of  the  witnesses, 
there  is  a  great  discrepancy,  and  only  two  seem  to  have  come  near  the  mark. 
Mr.  Fitzpatrick's  estimate  yvas  ;f  103  X3S.,  or  ;^ii5,  including  the  buildings; 
Mr.  Dillon's  was  £g6  6s.,  with  ;^io  for  buildings.  For  the  landlord,  Joseph 
Milne  and  Philip  Grierson  valued  the  holding  at  £iS<)  8s.,  and  £1^  2s.  4d. 
respectively.  In  our  opinion,  the  valuations  for  the  tenant  are  too  low,  and 
for  the  landlord  too  high.  Upon  the  evidence  in  court,  and  our  own  inspection 
of  the  holding,  we  are  of  opinion  that  the  present  rent  of  £iy>  is  not  only  a 
fair  but  a  moderate  rent  We,  however,  do  not  think  we  ought  to  increase  it, 
and  therefore  declare  it  to  be  the  judicial  rent.  We  were  asked  by  Mr.  Wright 
to  consider  whether  there  should  not  be  an  increase  instead  of  a  decrease  in 
this  case ;  but  then  we  have  a  notice  to  fix  the  value  of  the  tenancy.  Mr.  Dillon 
thought  it  would  be  worth  about  £1,000  at  his  valuation,  and  Mr.  Grierson, 
£iy200  at  the  present  rent;  but  we  think  ;^6oo  to  be  about  the  fair  valae  of  the 
tenancy  at  the  present  rent,  and  we  therefore  fix  it  at  that  sum. 
'*  Order  accordingly" 
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LIMITATION  OF  THE  DOCTRINE  OF  THE  DISSO- 
LUTION OF  A  CORPORATION  BY  THE  DEATH 
OF  ALL  ITS  MEMBERS. 

From  an  early  period  in  the  history  of  the  common  law  it 
seems  to  have  been  a  generally  recognized  rule  that  a  cor- 
poration aggregate  is  dissolved  by  the  death  of  all  its  mem- 
bers. Judicial  tribunals,  text-writers  on  law,  and  advocates 
in  their  arguments,  have  enunciated  this  principle  upon 
almost  every  occasion  where  the  subject  of  the  dissolution 
of  corporations  has  arisen.  In  the  iteration  of  the  modes 
of  extinguishing  corporate  bodies  they  have  been  quite 
uniform  in  the  use  of  the  following  language  to  express  one 
of  them,  namely :  "  The  loss  of  all  of  its  members,  or  of  an 
integral  part  of  itself,  by  death  or  otherwise." 

The  same  principle  is  involved,  whether  the  cause  of  the 
dissolution  be  the  death  of  all  the  members,  or  only  of  an 
integral  and  essential  part.  Either  event,  under  the  proper 
circumstances,  will  render  the  corporation  incapable  of 
restoring  itself,  or  of  acting  in  any  way. 

The  decisions  of  courts  and  opinions  of  commentators 
which  sustain  this  doctrine  will,  a  fortiori^  sustain  the  doc- 
trine of  the  dissolution  by  the  loss  of  all  the  members  of 
the  corporation.  Both  events  are  usually  mentioned  to- 
gether as  constituting  one  mode  of  extinguishment,  each 
operating  upon  the  same  principle(»  and  with  equal  potency. 

Upon  examiiftttion  of  the  earlier  cases,  and,  indeed,  of  the 
more  recent  ones,  where  this  doctrine  is  set  forth,  it  will  be 
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seen  that  the  statement  is .  generally  a  mere  obiter  dictum. 
It  is  seldom  found  to  be  the  point  in  issue,  and  is  rarely 
the  subject  of  direct  adjudication.  Wherever  given,  it  has 
pleased  the  expounder  to  state  the  rule,  without  any  quali- 
fication. The  numerous  authorities  consulted  by  the  writer 
have,  with  one  or  two  exceptions,  failed  to  take  notice  of  a 
restriction  which  should  now  be  placed  upon  it,  and  have 
made  it  applicable  to  all  classes  of  corporations  aggregate. 
But  the  comprehensiveness  of  the  rule,  as  declared  by  these 
authorities,  may  be  explained  by  the  nature  of  the  corpora- 
tions existing  when  the  rule  had  its  inception,  and  by  the 
reluctance  of  judges  and  commentators  to  vary  from  old 
and  established  forms  of  expressing  rules  and  principles  of 
law,  unless  there  be  an  absolute  necessity  for  so  doing. 
Then  most,  if  not  all,  the  corporate  bodies  were  municipal, 
ecclesiastical,  and  eleemosynary — corporations  in  which 
the  several  corporators  have  no  separate  property.  But 
later,  more  especially  during  the  present  century,  a  new  and 
a  more  numerous  class  of  corporations  than  either  of  the 
foregoing  has  come  into  existence  ahd  flourished  under  our 
laws;  and  in  the  property  of  these  the  several  members 
have  distinct  and  separate  shares.  Since  this  new  class  has 
arisen,  there  have  been  few  occasions,  so  far  as  the  writer 
can  ascertain,  for  the  practical  application  of  the  rule  in  its 
restricted  sense. 

One  of  the  first  intimations  that  we  have  of  the  existence 
of  such  a  rule  is  found  in  the  Year  Book,  2  Ed.  IV.,  where 
it  is  declared  that  if  a  corporation  has  the  power  of  continu- 
ing succession  it  is  not  dissolved.  But  several  centuries 
later,  though  still  in  the  infancy  of  the  doctrine,  we  find  a 
more  direct  allusion  to  the  rule.  In  i  Inst.  13  b,  Sir  Edward 
Coke,  in  speaking  of  the  doctrine  of  escheat,  says,  that  "  if 
land  be  given  to  an  abbot  and  his  successors,  in  this  case,  if 
the  abbot  and  all  of  the  persons  in  the  convent  die,  so  that 
the  body  politic  is  dissolved,  the  land  will  again  return  to 
the  donor."  It  is  evident,  from  the  language  here  used, 
that  at  least  ecclesiastical  corporations  were  at  this  time 
recognized  as  subject  to  the  rule,  and  there  is  no  reason  why 
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the  Other  classes  of  corporations  then  existing  would  hot 
be  similarly  affected  under  like  conditions. 

In  I  Rol.  Abr.  514,  i,  it  is  stated  that,  where  a  corpora- 
tion was  to  be  composed  of  a  certain  number  of  brothers 
and  a  certain  number  of  sisters,  and  all  the  sisters  were 
dead,  the  acts  done  by  the  brothers  were  void,  because  the 
corporation  was  dissolved.  Here  is  set  forth  the  doctrine  of 
the  termination  of  the  corporate  existence  by  the  death  of 
an  integral  and  necessary  part,  and  in  it  is  involved  the  prin- 
ciple which  controls,  in  the  doctrine  of  dissolution,  by  the 
death  of  all  the  members. 

Another  authority,  often  cited  in  support  of  the  rule,  is  2 
Kyd  on  Corp.  547,  where  the  commentator  emphatically 
says :  "  That  a  corporation  is  dissolved  by  the  death  of  all 
its  members  is  a  proposition  so  plain  that  it  seems  ludicrous 
to  mention  it." 

Again,  in  2  Bacon's  Abr.  31,  the  author  says  that  if  all 
the  members  of  an  aggregate  corporation  die,  the  body  pol- 
itic is  dissolved. 

The  rule  is  expressed  in  terms  of  similar  import  in  2  Kent's 
Com.  309 ;  in  Ang.  &  Ames  on  Corp.,  sect.  768,  and  in  Peters- 
dorff's  Abr.  652.  In  support  of  the  applicability  of  the 
rule  to  municipal  corporations  maybe  cited,  i  Dill,  on  Munic. 
Corp.,  sect.  165,  and  Wile,  on  Munic.  Corp.  325,  though  the 
latter  expresses  some  doubt  as  to  whether  there  can  be  an 
actual  and  total  dissolution  of  a  municipal  corporation  by  a 
loss  of  an  integral  part. 

In  Prince  on  Railroads,  11,  the  author  says,  that  a  corpor- 
ation may  be  "  dissolved  by  the  death  of  all  its  members, 
or  the  loss  of  an  integral  part  of  its  organization ;  but  in 
this  last  case,  only  when  it  has  lost  the  capacity  to  restore 
itself." 

In  this  volume  we  would  expect  to  find  a  statement  of  the 
rule  in  its  limited  and  restricted  sense,  or  at  least  such  an 
exposition  of  the  doctrine  as  would  exclude  railroad  cor- 
porations from  the  operation  of  the  rule.  But  here,  as  in 
the  preceding  authorities  cited,  no  reference  to  the  restric- 
tion is  made. 
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The  adjudged  cases,  wherein  the  rule  is  thus  broadly 
stated,  are  numerous,  though  its  mention  is  usually  merely 
incidental,  as  in  the  discussion  of  some  other  and  more  fre- 
quent mode  of  dissolution. 

An  early  English  case,  often  cited,  is  Rex.  v.  Pasmore,' 
where  the  question  as  to  the  dissolution  of  a  municipal  cor- 
poration arose.  The  court  held  that  "where  an  integral 
part  of  a  corporation  is  gone,  and  the  corporation  has  no 
power  of  restoring  it,  the  corporation  is  so  far  dissolved 
that  the  crown  may  grant  a  new  charter." 

Lord  EUenborough,  in  Rex  v.  Morris,'  held  that  the 
"  want  of  a  major  part  of  an  integral  part  of  a  corporate 
body,  whose  attendance  is  required  at  the  election  of  offi- 
cers, will  extinguish  the  corporation." 

A  similar  doctrine  is  taught  in  Rex  v,  Bellringer  \^  Rex  v. 
Miller,^  and  in  Rex  v.  Bauburg.^ 

Another  case,  not  less  frequently  referred  to,  is  that  of  the 
Municipal  Corporation  of  Colchester  v.  Seaber.^  Notwith- 
standing this  body  politic  was  for  more  than  twenty 
years  without  mayor  and  aldermen,  who  were  declared  by 
the  charter  to  be  intregal  parts.  Lord  Mansfield  held  that 
this  did  not  operate  a  dissolution,  but  only  reft  the  corpora- 
tion of  its  magistracy,  and  that  when  a  new  charter  was 
granted  the  rights  and  obligations  of  the  old  body  politic 
still  subsisted.  However,  the  rule  given  in  the  preceding 
cases  is  almost  universally  adopted  by  the  courts. 

In  most  of  the  American  cases  this  rule  is  stated  and  ap- 
plied, as  in  the  English  cases,  without  any  limitation.  Thus, 
in  Bradt  v,  Benedict,^  Pratt,  J.,  in  his  opinion  as  to  the  ex- 
tinguishment of  a  cotton  manufacturing  company,  recited 
the  various  modes  by  which  a  corporation  aggregate  might 
become  extinct.  Among  these  he  enumerated  as  one,  **  the 
loss  of  all  the  members,  or  of  an  integral  part,  by  death  or 
otherwise,"  but  failed  to  observe,  in  passing,  that  this  mode 
of  dissolution  does  not  apply  to  manufacturing  corporations. 

*  3  T.  R.  199.  3  4  T.  R.  8io.  5  3  Mod.  346. 

*  3  East  213.  4  6  T.  R.  278.  *  3  Burr.  870. 

7  17  N.  Y.  93. 
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Again,  in  C.  &  O.  Canal  Co.  v,  B.  &  O.  R.  R.  Co. ;'  and 
in  Penobs.  Boom  Corp'n  v.  Lamson,'  the  rule  is  declared  in 
equally  unrestricted  terms.  The  limitation  proper  to  be 
placed  upon  it,  and  which  has  been  ignored  by  these  au- 
thorities, arises  out  of  the  facts,  that  in  a  certain  class  of 
corporations  the  members  have  a  separate  property  in  the 
corporate  funds  and  franchise ;  that  they  have  the  poiyer  of 
transferring  their  shares  to  others,  and  that  the  possession 
of  these  shares  constitutes  the  index  of  membership.  It  is 
conceded  that  in  trading  or  moneyed  corporations,  in  whose 
property  each  corporator  has  a  separate  and  distinct  inter- 
est, no  vote  of  admission  is  requisite ;  for  any  person  who 
owns  stock  therein,  either  by  original  subscription  or  by  con- 
veyance, is  usually  entitled  to,  and  cannot  be  refused,  the 
rights  and  privileges  of  a  member.^ 

In  Overseers  of  Poor  v.  Sears,*  the  court,  per  Shaw,  C.  J., 
says :  "  In  all  bridge,  railroad,  turnpike,  manufacturing 
companies,  etc.,  having  a  corporate  stock,  membership  is 
constituted  by  a  transfer  of  the  shares,  according  to  the  by- 
laws, without  any  election."  Therefore,  in  a  corporation  of 
this  class,  if  all  members  should  die  at  once,  their  shares, 
like  any  other  personal  estate,  would  go  to  their  personal 
representatives,  who  would  manage  the  affairs  of  the  corpo- 
ration until  the  shares  could  be  allotted  to  the  proper  lega- 
tees or  distributees,  or  whomsoever  should  be  entitled  to 
them,  whereupon  such  holders  would  become  members  of 
the  body  politic.  As  it  was  with  the  ship  of  Theseus,  which 
is  said  to  have  been  preserved  for  ages  by  putting  in  new 
timber  when  an  old  piece  decayed,  so  it  is  with  a  moneyed 
corporation,  for  just  so  long  as  there  can  be  substitutes  put 
in  the  place  of  defunct  members,  by  a  transfer  of  the  shares, 
the  corporation  remains  intact.  The  doctrine,  as  here  stated, 
is  clearly  enunciated  in  i  Minor's  Inst.  597,  and  in  Field  on 
Corporations,  sect.  490,  and  is  sustained  in  several  adjudged 
cases. 

In  Russell  v.  McLellan,5  in  speaking  of  the  termination  of 

*  4  Gill  9t  J.  121.         3  Ang.  &  Ames  on  Corp.  652.  s  14  Pick.  63. 

■  16  Me.  224.  4  22  Pick.  131. 
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the  existence  of  a  manufacturing  and  trading  company,  the 
court  says  :  "  The  legal  title  in  the  corporation  remains,  not- 
withstanding the  individual  members  change.  The  stock, 
if  every  individual  member  should  decease  at  the  same 
moment,  would  be  distributed  according  to  the  statute  of 
distribution,  or  according  to  the  wills  of  the  individuals 
deceased. 

This  limitation  is  recognized  also  in  the  Boston  Glass 
Manufactory  v.  Langdon,*  where  Morton,  J.,  says  that  "  pe- 
cuniary or  business  corporations  "  are  not  extinguished  by 
the  death  of  all  their  members.  "  The  shares,"  he  observes, 
**  being  property,  pass  by  assignment,  bequest  or  descent, 
and  must  ever  remain  the  property  of  some  persons,  who, 
of  necessity,  must  be  members  of  the  corporation  as  long 
as  it  exists." 

Those  corporations,  therefore,  in  whose  property  the  sev- 
eral corporators  can  possess  no  separate  shares,  will  neces- 
sarily become  dissolved  upon  the  death  of  all  their  members. 
Thus,  in  the  case  of  an  ecclesiastical  corporation,  such  as 
the  Dean  and  Chapter,  if  all  the  members  should  decease, 
the  corporate  existence  is  ended.  Such  would  likewise  be 
the  result  of  the  death  of  all  the  members  in  eleemosynary 
and  municipal  corporations. 

Thos.  D.  Ross. 

New  Haven,  Conn. 

'  24  Pick.  52*. 
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NEGOTIABLE  INSTRUMENTS— COLLATERAL 

STIPULATIONS. 

One  of  the  essential  features  of  a  negotiable  instrument 
is  that  it  shall  be  made  transferable,  so  that  any  holder 
thereof  into  whose  hands  it  may  come  in  the  ordinary 
course  of  business  shall  have  a  right  to  maintain  an  action 
thereon,  in  his  own  name,  to  enforce  payment.  The  use  of 
such  conventional  terms  as  "or  order,"  "or  bearer,"  "or 
assigns,"  are  not  indispensable  to  invest  an  instrument  with 
this  character  of  negotiability;  any  words  of  equivalent 
meaning  or  import,  which  clearly  show  the  intention  of  the 
parties,  are  equally  efficient.*  A  contrary  doctrine,  how- 
ever, is  laid  down  in  some  of  the  our  text  books,'  and  ad- 
hered to  by  some  of  our  courts ;  ^  but  the  former  is  the 
better  doctrine,  and  the  prevailing  one  in  the  current  of 
decisions. 

A  negotiable  instrument  must  not  only  be  transferable, 
but  it  must  also  be  simple,  certain,  unconditional,  for  the 
payment  of  money  only,  and  not  subject  to  any  restrictions 
or  contingencies.^ 

It  has  been  held  that  an  instrument  headed  "  debenture," 
and  ended  with  the  seal  of  a  corporation,  but  in  all  other 
respects  in  the  form  of  a  promissory  note,  with  interest  at  a 
given  rate,  payable  semi-annually,  as  evidenced  by  interest 
warrants  "subject  to  income  tax,"  is  a  negotiable  promis- 

»  Farquhar  r.  Fidelity  Ins.  Co.  (U.  S.  C  C.  Pa.),  18  Alb.  L.  J.  330;  City 
of  Lexington  v.  Butler,  14  Wall.  282 ;  Brainerd  v.  Railroad  Co.,  25  N.  Y. 
496;  Blake  v.  Supervisors,  61  Barb.  149;  3  Kent,  77;  Story  on  Neg.  Inst 
(7th  ed.),  sects.  43  and  44. 

'  Daniels  on  Neg.  Inst 

3  Klauber  v.  Biggerstaff,  47  Wis.  551. 

4  Woods  V,  North,  84  Pa.  St  407;  s,  c,  24  Am.  Rep.,  201;  Farquhar 
V,  Fidelity  Ins.  Co.  (U.  S.  C.  C.  Pa.)  18  Alb.  L.  J.  330;  Story  on  Prom* 
Notes,  I ;  Story  on  Bills,  sects.  42^5 ;  Parsons  on  N.  and  B.  37. 
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sory  note.*  In  Fancourt  v.  Thome  *  the  following  was  held 
to  be  a  negotiable  note,  to  wit :  "  London,  i6th  September, 
1833.  On  demand,  I  to  pay  William  Thomas  Hadrell,  or 
order,  the  sum  of  five  hundred  pounds,  for  value  received, 
with  interest  at  the  rate  of  four  per  cent,  and  I  have  lodged 
with  the  said  William  Thomas  Hadrell  the  counterpart 
leases,  signed  by  George  Davis,  John  Jewell,  William  Hill, 
and  William  Gould,  for  ground  let  by  me  to  them  respect- 
ively, as  a  collateral  security  for  the  said  five  hundred 
pounds  and  interest.,  William  Thorne."  This  case  was 
evidently  correctly  held,  for  where  an  instrument  is  cer-  , 
tain  as  to  amount,  time  of  payment,  and  the  person  to 
whom  payable,  but  provides,  in  addition,  that  certain  secu- 
rities attached  thereto,  the  amount  of  which,  when  paid,  is 
to  be  appropriated  in  a  certain  way,  or  that  certain  rights  go 
with  it,  such  instrument  is  still  a  negotiable  one.^ 

But  any  collateral  stipulation  that  in  any  manner  limits  or 
qualifies  the  fundamental  principles  of  the  common  law 
above  set  forth,  just  that  far  vitiates  the  negotiability  of  the 
instrument  thus  limited  and  qualified.  Thus,  a  note  payable 
to  bearer  in  ten  years,  with  interest  semi-annually,  "to- 
gether with  an  attorney's  commission  ^fee)  of  five  per  cent 
for  collection  in  case  suit  be  instituted  thereon,  and  together 
with  all  the  charges  in  the  nature  thereof  that  may  be  levied 
upon  this  note,  or  upon  the  indenture  of  mortgage  accom- 
panying the  same,  or  the  principal  or  interest  moneys 
thereby  secured,  immediately  upon  their  assessment,"  was 
held  not  to  be  a  negotiable  instrument  in  Farquhar  v. 
Fidelity  Ins.  Co.,  supra.  The  court  say.  Judge  McKennon 
writing  the  decision,  that  "although  there  maybe  reason 
for  the  difference  of  judicial  decision's,  which  exist,  as  to  the 
effect  upon  the  commercial  character  of  a  note  of  a  pro- 
vision for  the  additional  payment  of  a  fixed  percentage  for 
collection,  which  is  expressed  upon  its  face^  yet  there  is  no 

'  In  re  General  Estates  Co.  ex  parte  City  Bank,  3  Ch.  App.  Cases,  L.  R. 

758. 

*  9  Q.  B.  312 ;  10  Jur.  639;  15  L.  J.  Q.  B.  344.      - 

3  I  Parsons  N.  &  B.  147. 
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conflict  of  opinion  as  to  the  effect  of  such  provision  where 
the  amount  of  the  addition  is  determined  by  extrinsic  evi- 
dence. An  indefinite  obligation  is  obviously  inadequate  to 
the  exigencies  of  commercial  paper,  which  derives  its  pecu- 
liar qualities  from  the  intended  freedom  and  facility  of  its 
circulation,  and  the  consequent  necessity  that  it  should 
cany  upon  its  face  unambiguous  evidence  of  the  maker's 
liability,  and  should  denote,  with  precision,  how  much  the 
maker  is  bound  to  pay  and  the  holder  entitled  to  receive.'^ 
"  Overlooking,  in  this  instance,  the  clause  touching  attor- 
ney's commission,  how  can  it  be  said  the  note  is  uncon- 
ditional or  certain  in  amount  ?  Being  both  conditional  and 
uncertain,  it  is  robbed  of  the  character  of  negotiability."  It 
has  also  been  held  that  a  note,  otherwise  negotiable,  which 
stipulates  to  pay  attorney's  fee  for  collection,  in  case  it  is 
not  paid  at  maturity  and  suit  is  brought  to  enforce  payment, 
is  thereby  rendered  non-negotiable  —  is  not  a  promissory 
note  at  all,  because  not  drawn  for  an  amount  certain,  by 
reason  of  such  stipulation  for  attorney's  fee.*  In  Jones  v. 
Radatz,  Gilfillan,  C.  J.,  says  that  the  decisions  have  per- 
mitted considerable  departure  from  the  original  simplicity 
of  commercial  paper,  and  that  stipulations  collateral  to  the 
obligation  — such  as  those  relating  to  security  or  the  remedy 
to  enforce  the  obligation  —  have  been  held  not  to  affect  the 
negotiable  character  of  the  instrument ;  **  but  we  know  of 
no  cause,"  says  he,  "  which  concedes  that  the  fixed  char- 
acter of  the  obligation  may  be  changed  either  by  making  it 
uncertain  as  to  amount,  or  time  of  payment,  or  person  by 
whom  or  to  whom  [payable,  or  making  it  depend,  to  any 
extent,  on  a  contingency,  without  depriving  the  instrument 
of  negotiability.  Certainty  in  these  respects  is  essential  to 
negotiability.  The  instrument  before  us  has  this  certainty 
as  to  the  f  135  and  interest.  But  the  whole  instrument  must 
be  taken   together.      The   promise   to  pay  the  ^135   and 

*  First  Nat  Bank  v.  Gay,  63  Mo.  33 ;  SamsUg  r.  Conly,  64  Mo.,  476 ; 
Jones  V.  Radau,  10  Rep.  737;  s.  c,  27  Minn.  240;  11  Cent.  L.  J.  512; 
Morgan  v.  Edwards,  u  N.  W.  Rep.  21;  Woods  v.  North,  84  Pa.  St  407; 
'.  r.  24  Am.  Rep.  201. 


5l6  NEGOTIABLE   INSTRUMENTS. 

interest  is  not  the  whole  promise  —  not  the  entire  obliga- 
tion created.  The  entire  promise  and  obligation  is  to  pay 
absolutely  that  sum  and  interest,  and  in  a  particular  con- 
tingency —  to  wit,  the  bringing  of  suit  by  the  payee  after 
default — to  pay  a  further  amount  not  fixed,  and  not  capable 
of  being  ascertained  from  the  instrument  itself.  The  sug- 
gestion in  some  of  the  cases,'  that  a  stipulation  to  pay 
attorney's  fee  in  case  of  suit  relates  merely  to  the  remedy, 
is  not  sound ;  for  the  payee,  if  he  recover  on  that  part  of 
the  promise,  must  recover,  not  because  he  is  obliged  to 
bring  suit,  but  because  it  is  part  of  the  contract  and  obliga- 
tion of  the  maker,  on  which  the  suit  is  brought,  that  he  will 
pay  them  upon  the  specific  contingency.  These  cases,  and 
Gaar  v.  Louisville  Banking  Co.,"*  appear  to  advance  the 
proposition  that  an  instrument  may  be  negotiable,  if  the 
amount  with  which  it  may  be  discharged  at  maturity  be 
fixed  and  certain,  even  though  the  amount  required  to  dis- 
charge it  after  it  has  passed  maturity,  or  recoverable  upon  it 
in  an.  action,  be  entirely  indefinite  and  uncertain.  We  think 
that  the  certainty  requisite  to  the  negotiability  of  the  instru- 
ment must  continue  until  the  obligation  is  discharged,  and 
that  any  provision  which  before  that  time  removes  such  cer- 
tainty prevents  the  instrument  being  negotiable  at  all.  The 
stipulation  in  this  instance  for  reasonable  attorney's  fees 
introduced  into  the  obligation  an  element  of  uncertainty, 
which  prevents  the  instrument  being  a  negotiable  note." 

It  has  also  been  held  that  where  a  note  contains  a  stipu- 
lation to  pay  a  legal  rate  of  interest  until  paid,  and  also  "  a 
reasonable  attorney's  fee  to  any  holder  thereof,  if  the  same 
shall  hereafter  be  sued  upon,"  that  it  was  not  an  agreement 
to  pay  usury,  but  an  agreement  to  pay  a  penalty  in  default 
of  payment  of  principal  at  maturity,  or  before  suit,  and  that 
such  a  contract  is  not  usurious.^  This  rule  of  law  is  well 
established  by  numerous  cases,  both  in  this  country  and  Eng- 
land, some  of  which  go  to  the  extent  of  holding  that  an 

*  Sperry  v.  Horr,  32  Iowa,  184;  Beaton  v.  Scoville,  18  Kas.  433. 

•  n  Bush,  180. 

3  Gaar  v.  LouisviUe  Banking  Co.,  ii  Bush,  180;  Tyler  on  Usury,  96. 
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agreement,  in  good  faith,  to  pay  even  double  the  amount  of 
both  principal  and  interest  on  the  non-payment  of  the  prin- 
cipal at  a  given  day,  is  not  usurious,  because  the  borrower 
has  it  in  his  power  to  wholly  discharge  himself  by  paying 
the  principal  according  to  his  contract/ 

In  Smith  v.  Silvers,'  it  is  held  that  an  agreement  in  a  note 
to  pay  attorney's  fee  in  case  suit  is  brought  to  enforce  its 
payment,  is  not  usurious,  and  will  be  enforced.  There  is 
an  earlier  case^  to  the  same  effect.  An  agreement  to  pay 
an  additional  sum  by  way  of  penalty  for  failure  to  pay  a 
note  at  maturity,  where  the  original  interest  was  at  a  lawful 
rate,  even  if  this  be  called  extra  interest,  it  is  not  such  usury 
as  would  affect  the  contract,  because  the  borrower  has  it  in 
his  power  to  pay  the  principal  and  avoid  the  penalty.* 

In  Nickerson  v,  Sheldon.s  it  was  held  by  the  Supreme 
Court  of  Illinois  that  a  stipulation  to  pay  attorney's  fee 
affected  the  negotiability  of  the  instrument;  but  in  later 
cases^  it  has  been  held  that  a  stipulation  in  a  mortgage  se- 
curing a  promissory  note  to  pay  attorney's  fee  in  case  of 
foreclosure,  to  be  paid  as  part  of  the  costs  of  collection,  is 
valid  and  binding,  and  in  another  case,^  where  a  note  con- 
tained a  stipulation  on  the  part  of  the  payee,  that  in  case 
suit  was  brought  to  enforce  the  collection  thereof,  he  would 
pay  ten  dollars  attorney's  fee,  it  was  held  that  such  a  fee 
was  not  due  until  after  the  suit  had  been  instituted,  and  that 
it  was,  consequently,  improper  to  include  such  fee  in  the  as- 
sessment of  damages.  In  Indiana  it  is  held,^  that  when  a 
note  stipulates  for  the  payment  of  reasonable  attorney's  fee 
in  case  of  suit  brought  thereon,  that  there  must  be  proof  of 
the  value  of  the  attorney's  services  before  the  fee  can  be 

*  Cutler  V.  Howe,  8  Mas$.  257 ;  Cutler  v,  Johnson,  8  Mass.  266 ;  Moore  v, 
Hylton,  I  Dev.  Eq.  429 ;  Jordan  v,  Lewis,  2  Stew.  426. 

*  32  Ind.  321. 

3  Billingsley  V.  Dean,  ix  Ind.  331. 
^  2  Parsons  N.  &  B.,  413  and  414. 

5  33  111.  372. 

^  Dunn  V,  Rodgers,  43  III.  260;  Clawson  v,  Munson,  55  III.  394. 

7  Nickerson  v,  Babcock,  29  111.  497. 

*  Wyant  v.  Pottorff,  37  Ind.  512. 
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recovered.  A  contrary  doctrine,  however,  prevails  in  some 
places.* 

There  is  a  number  of  well  considered  cases  which  hold 

« 

that  a  promissory  note  containing  a  stipulation  to  pay  attor- 
ney's fee,  in  case  suit  is  brought  to  enforce  its  payment,  is  a 
negotiable  instrument.'  In  Howenstein  v.  Barnes,^  the  court 
say  that  the  reasonings  upon  which  these  cases  base  their  de- 
cisions appear  to  be  correct,  and  that  the  conclusion  reached 
is[more  in  accord  with  the  advanced  views  of  the  present  time, 
as  well  as  with  the  general  principles  established  by  the  Su- 
preme Court  of  the  United  States,  in  Mercer  Co.  v.  Hackett,* 
and  other  cases  sustaining  the  negotiability  of  municipal 
bonds.  In  the  District  Court  of  Oregon  the  same  doctrine  has 
been  enunciated.^  In  the  case  of  the  Bank  of  British  North 
America  v,  Ellis,  Judge  Deady  says :  '*  This  court  held  that  a 
stipulation  to  pay  a  reasonable  attorney's  fee  to  the  holder 
of  a  promissory  note  in  case  suit  is  brought  to  enforce  the 
payment  of  the  same,  is  just  and  valid,' and  that  the  nego- 
tiability of  such  a  note  is  not  thereby  affected  or  impaired. 
A  stipulation  in  a  negotiable  instrument  for  attorney's  fee, 
which,  in  effect,  provides  for  certain  expenses  of  collection, 
in  case  the  same  is  not  paid  without  suit,  so  far  g^ves  secur- 
ity and  currency  to  such  instruments,  and  is,  therefore,  to 
be  regarded  with  favor,  as  being  a  just  and  convenient 
means  of  promoting  the  general  object  and  utility  of  the 
same.  Substantially,  this  stipulation  for  attorney  fee  is 
a  substitute  for  an  allowance  of  costs  at  common  law, 
and  enables  a  party  taking  a  negotiable  instrument  to  pro- 

'  Bank  v.  Gay,  63  Mo.  33;  Ekins  v.  Macklish,  Ambler,  184;  Samstag  9. 
Conly,  64  Mo.  476 ;  Woods  v.  North,  84  Pa.  St  407. 

*  Beaton  v.  Scoville,  18  Kas.  433;  Gaar  v,  Louisville  Banking  Co.  ii 
Bush.  180;  J.  r.  21  Am.  Rep.  209;  Sperry  v,  Horr,  32  Iowa,  184 ;  Dietrich  y. 
Bayhi,  23  La.  An.  767 ;  Smith  v.  Silvers,  32  Ind.  321  ;  Stoneman  v.  Pyle,  35 
Ind.  103 ;  J.  f.  9  Am.  Rep.  637 ;  Wyant  r.  Pottorff,  37  Ind.  512 ;  Walker  v. 
Woolen,  54  Ind.  164;  Dinsmore  v,  Duncan,  57  N.  Y.  573;  5.  c,  15  Am.  Rep. 
534;  Zimmerman  v,  Anderson,  67  Pa.  St  421 ;  s.  c.  $  Am.  Rep.  447. 

3  U.  S.  C  Ct  Kas.  20  Alb.  L.  J.  318;  s.  c,  8  Rep.  326. 

4  1  Wall.  83. 

5  Machine  Co.  v,  Marene,  8  Rep.  552 ;  Bank  of  British  North  America  v, 
Ellis,  9  Rep.  433. 
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vide,  by  agreement  with  the  maker  or  indorser  thereof,  that 
if  the  same  is  not  paid  without  suit,  the  holder  shall  recover 
his  attorney's  fee,  as  well  as  principal  and  interest.  The 
maker  having  agreed  to  pay  an  attorney  fee  to  the  holder 
thereof,  if  the  same  be  not  paid  without  action,  in  my  judg- 
ment, each  subsequent  party  thereto  assumes  a  like  respon- 
sibility to  such  holder."  This  case  goes  further  than  any  of 
the  other  reported  cases,  and  may  be  said  to  be  a  pioneer  in 
the  right  direction. 

It  is  well  said  that  the  reason  for  the  rule,  that  the  amount 
of  a  negotiable  instrument  to  be  paid  must  be  fixed  and  cer- 
tain, is  that  the  paper  is  to  become  a  substitute  for  money, 
and  this  it  cannot  do  unless  it  can  be  ascertained  from  it 
exactly  how  much  money  it  represents.  As  long,  therefore, 
as  it  remains  a  substitute  for  money,  the  amount  which  it 
entitles  the  holder  to  demand  must  be  fixed  and  certain ; 
but  when  it  is  past  due  it  ceases  to  have  that  peculiar  qual- 
ity denominated  negotiability,  or  to  perform  the  office  of 
money ;  and  anything  which  only  renders  its  amount  uncer- 
tain, after  it  has  ceased  to  be  a  substitute  for  money,  but 
which  in  no  wise  affected  it  until  after  it  had  performed  its 
offices,  cannot  reasonably  prevent  its  being  negotiable  paper. 
UntU  such  paper  matures,  the  amount  due  upon  it  is  fixed 
and  certain,  and  it  may,  therefore,  take  the  place  of  money. 
When  it  becomes  overdue,  that  fact  puts  an  end  to  its  career 

• 

as  a  negotiable  instrument  and  as  a  substitute  for  money ; 
and  it  is  then,  for  the  first  time  in  its  career,  that  the  amount 
to  which  the  holder  is  entitled  becomes  uncertain,  or  rather 
might  be  made  uncertain  by  bringing  a  suit  to  enforce  its 
collection.  This  is  the  more  rational  doctrine,  and  the  one 
doubtless  that  will  find  favor  with  our  courts  from  this  time 
forward. 

It  has  been  held '  by  S9me  of  our  courts  that  a  stipula- 
tion in  a  negotiable  instrument,  waiving  appraisment,  stay  of 
execution,  etc.,  does  not  affect  the  negotiability  of  such  an 

'  Zimmerman  v.  Anderson,  67  Pa.  St.  421 ;  j.  r.  5  Am.  Rep.  447. 
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instrument,  basing  their  decision  on  Fancourt  v.  Thorn," 
declaring  such  condition  not  to  be'  a  contingency." 

A  stipulation  in  a  note  or  bill  to  pay  current  rate  of  ex- 
change on  New  York,  renders  the  amount  specified  to  be 
paid  uncertain,  and  thus  deprives  the  instrument  of  the  char- 
acter of  negotiability,3  because  the  current  rate  of  exchange 
is  not  a  fixed  and  determined  quality, —  one  which  the  courts 
may  take  judicial  notice  of,  and  which  must  be  proven  by 
extrinsic  evidence, — but  fluctuating,  and  dependent  upon 
the  balance  of  trade  and  other  causes  incident  thereto. 
And  in  an  early  Pennsylvania  case,*  it  was  held  that  an  in- 
strument drawn  in  Philadelphia,  payable  in  Missouri,  which 
was  in  the  form  of  a  promissory  note,  but  containing,  in  ad- 
dition to  the  usual  undertaking,  the  words,  ''the  current 
rate  of  exchange  added,"  was  not  a  negotiable  instrument, 
and  void  as  to  the  amount  stipulated.  An  instrument  in  the 
form  of  a  promissory  note,  to  pay  a  specified  sum  at  a  de- 
signated place,  on  a  day  named,  ''  current  rate  of  exchange 
added,"  is  not  a  negotiable  instrument,  because  the  current 
rate  of  exchange  is  unascertained  and  uncertain.  It  has 
also  been  held  that  the  acceptance  of  an  uncertain  amount, 
to  wit,  "  the  balance  of  goods  not  sold,"  is  not  negotiable.' 

A  contrary  doctrine,  however,  has  been  held  in  a  number 
of  cases,*  which  seem  not  only  to  embody  the  current  of 
the  decisions,  but  also  the  weight  of  reason  and  authority. 

It  was  held  in  Re  General  Estates  Co.  ex  parte  City  Bank, 
above  referred  to,  that  an  instrument,  otherwise  an  ordinary 
negotiable  promissory  note,  with  interest  payable  semi-an- 
nually, as  evidenced  by  interest  warrants,  ''  subject  to  income 
tax,"  was  a  negotiable  promissory  note.     And  Judge  Cooley 

"  9  Q.  B.  312;  10  Jur.  639;  15  L.  J.  Q.  B.  344. 

'  Carlon  v,  Knealy,  12  M.  &  W.  139;  In  re  General  Estates  Co.  ex  parte 
City  Bank,  3  Ch.  App.  Cases  L.  R.  758. 

3  Lowe  V,  Bliss,  24  111.  168. 

4  Philadelphia  Bank  v.  Newkirk,  2  Miles,  442. 

5  Cushman  v,  Haynes.  20  Pick.  132;  Atkinson  v.  Manks,  i  Cow.  691. 

^  Bradley  V.  Lill,  4  Biss.  473;  Smith  v,  Kendall,  9  Mich.  240;  Johnson 
V,  Frisbie,  15  Mich.  286;  Leggett  v.  Jones,  10  Wis.  30;  Gnitacap  r.  Woul- ' 
luise,  2  McLean,  581. 
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has  declared  that  stipulations  in  a  promissory  note  to  pay 
current  exchange  or  express  charges  are  merely  nugatory.' 

The  case  of  Lowe  v.  Bliss,  supra,  was  decided  by  a 
divided  court  in  i860,  Judge  Breese  dissenting.  In  1861 
the  United  States  Circuit  Court  for  the  Northern  District  of 
Illinois  commented  upon  and  disapproved  the  majority 
doctrine  in  the  foregoing  case."  Judge  Drummond  says ; 
"  This  court  has  always  held,  that  the  fact  that  a  note  is 
made  payable  in  exchange,  does  not  prevent  its  being  a  prom- 
issory note ;  and,  with  all  due  respect  to  the  Supreme  Court 
of  this  State,  I  cannot  concur  in  the  opinion  expressed  in 
the  case  of  Lowe  v.  Bliss,  recently  decided."  And  in  a  case 
decided  by  the  Supreme  Court  of  Illinois,  in  1862,3  Judge 
Breese  held  that  an  instrument  admitting  a  certain  sum  to  be 
due,  which  may  be  paid  in  merchandise,  at  a  fixed  price,  is 
negotiable,  overruling  Lowe  v.  Bliss.  And  in  a  still  later 
case,*  where  a  note  was  payable  with  current  rate  of  ex- 
change at  the  place  where  it  was  drawn  and  was  to  be 
discharged,  that  it  was  payable  in  coin,  and  that  there  was 
no  exchange  connected  with  it ;  and  further,  that  the  words, 
"  with  current  rate  of  exchange,"  were  without  signification. 
However,  in  Ayrey  v,  Fearnides,*  where  the  undertaking 
was  to  pay  a  sum  certain  and  *'all  fines  according  to  rule," 
it  was  held  that  the  latter  claim  could  not  be  rejected  as 
mere  surplusage.     There  are  other  cases  to  the  same  effect.^ 

A  note  stipulating  payment  in  current  funds  is  a  valid 
note ;  ^  also  one  payable  in  "  Canada  currency."  ® 

A  promissory  note  or  a  bill  of  exchange  must  be  certain, 
and  for  the  payment  of  money  only;'   and  if  either  are 

*  Bullock  V.  Taylor,  39  Mich.  137. 
^  Bradley  v.  Lill,  4  Biss.  473. 

3  Bilderback  v,  Burlingame,  27  III.  337. 

4  Hill  V.  Todd,  29  111.  loi. 

5  4  M.  &  W.  168. 

^  Smith  V,  Nightengale,  2  Stark.  375;  Bolton  v,  Dugdale,  4  B.  &  Ad.  619; 
Clark  V.  Perceval,  2  B.  &  Ad.  660;  Read  v.  McNulty,  12  Rich.  (Law)  445 ; 
see  also  Smith's  Merc.  L.  253;  I  Pars.  Notes  &  Bills,  37. 

7  Phoenix  Ins.  Co.  v.  Allen,  11  Mich.  501. 

^  Black  V,  Ward,  27  Mich.  191. 

9  Chitty  on  Bills,  55. 
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drawn  in  the  alternative,  the  character  of  such  note  or  bill 
is  destroyed ; »  or  if  payable  upon  a  contingency  or  out  of  a 
certain  fund."  And  where  A.  draws  an  order  on  B.,  which 
order  does  not  amount  to  a  bill  of  exchange,  and  B.  accepts 
without  consideration,  it  is  a  nudum  pactum.^ 

It  is  the  well  settled  doctrine  of  our  courts,  that  where  an 
instrument  otherwise  negotiable  is  in  the  alternative,  and 
that  alternative  lies  with  the  debtor,  that  it  thereby  loses 
its  character  and  ceases  to  be  a  negotiable  instrument;  but 
a  different  rule  prevails  where  the  alternative  attaches  to  the 
creditor.  When  a  note  is  payable  absolutely,  so  far  as  the 
debtor  is  concerned,  and  the  creditor  has  an  option  to  con- 
vert the  obligation  of  the  debtor  into  another  and  different 
one,  it  is  negotiable.^ 

It  has  been  held  that  the  option  to  pay  interest  in  coin  or 
paper  money  does  not  destroy  negotiability ;  and  it  would 
seem  that  the  option  to  pay  another  rate  would  not  deprive 
an  instrument  of  its  negotiability,  where,  independently  of 
the  clause  concerning  interest,  it  has  all  the  requisites  of 
negotiability.  The  reason  of  this  is,  that  the  agreement  to 
pay  interest  is  a  mere  incident  or  accessory  of  the  debt 
itself;  5  and,  being  in  the  nature  of  an  accessory,  does  not 
draw  the  principal  with  it,  but  follows  after  the  principal,  by 
virtue  of  the  ancient  maxim  of  the  law,  accussorium  non  ducit^ 
sed  sequiture  suum  principalem!* 

In  Hodges  v,  Shuler,^  the  court,  in  passing  on  an  instru- 
ment which  provided  that  upon  "  the  surrender  of  this  note, 
together  with  the  interest  warrants  not  due,  to  the  treasurer 
at  any  time  until  within  six  months  of  its  maturity,  he  shall 
issue  to  the  holder  thereof  ten  shares  in  the  capital  stock  in 
said  company  in  exchange  therefor,  in  which  case  interest 

'  Atkinson  v.  Manks,  i  Cow.  691. 

*  Chitty  on  Bills,  37,  38;  Wils.  213;  Cook  v.  ^attcriec,  6  Cow.  108. 

3  Atkinson  v.  Manks,  i  Cow.  691. 

4  Dinsmore  ».  Duncan,  57  N.  Y.  573. 

5  Florence  v.  Drayson,  i  C.  B.  (n.  s.)  584;  Florence  v.  Jennings,  2C.  B. 
(N.  s.)  454;  2  Pars,  on  Notes  &  Bills,.  397. 

^  Broom's  Leg.  Max.  203;  Co.  Lit  159a,  151b. 
7  22  N.  Y.  114. 
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shall  be  paid  to  the  date  to  which  a  dividend  of  profits  shall 
have  been  previously  declared,  the  holder  not  being  entitled 
to  both  interest  and  accruing  profits  during  the  said  period/' 
say :  "  We  are  of  the  opinion  that  the  instrument  wants  none 
of  the  essentials  of  a  negotiable  promissory  note.  It  was 
an  absolute  and  unconditional  engagement  to  pay  money  on 
a  day,  and  although  an  election  was  given  to  the  promisees 
upon  the  surrender  of  the  instrument,  six  months  before  its 
maturity,  to  exchange  it  for  stock,  this  did  not  alter  its  char- 
acter or  make  the  promise  in  the  alternative  in  the  sense  in 
which  that  word  is  used  respecting  promises  to  pay,"  did 
not  give  the  option  to  the  debtor  but  to  the  creditor;  and 
such  instruments  are  always  negotiable.  A  clause  in  a  note 
giving  the  holder  thereof  the  option,  upon  maturity,  to  con- 
vert it  into  bonds,  does  not  destroy  its  negotiability.* 

A  note  payable  in  cash  or  a  specific  article  of  merchandise, 
is  not  a  negotiable  instrument,'  because  in  the  alternative 
and  the  discretion  or  election  in  which  it  shall  be  paid,  lies 
with  the  debtor. 

When  a  power  of  attorney  to  confess  judgment  is  attached 
to  and  forms  part  of  a  promissory  note,  such  power  of  attor- 
ney does  not  affect  the  negotiability  of  the  note ;  3  but  the 
power  of  attorney  is  not  negotiable,  and  when  the  note  is 
transferred,  becomes  invalid  and  inoperative.^  In  Overton 
V.  Tyler,5  where  a  promissory  note  was  in  the  usual  form, 
payable  to  bearer,  but  contained,  in  addition,  a  power  of 
attorney  to  confer  judgment  in  favor  of  the  holder  thereof 
for  the  amount  of  the  note  and  costs,  coupled  with  a  release 
of  errors,  and  a  waiver  of  stay  of  execution  and  of  the  rights 
of  inquisition  and  appraisement,  the  court  held  that  it  was  not 
a  negotiable  note.  They  say :  "A  negotiable  bill  or  note  is  a 
courier  without  luggage.  It  is  a  requisite  that  it  be  framed 
in  the  fewest  possible  words,  and  those  imparting  the  most 

*  Dinsmore  v.  Duncan,  57  N.  Y.  573. 

'  Mathews  v.  Houghton,  11  Me.  377;  Co.  Lit.  154a. 
3  Osbom  V,  Hawley,  19  O.  R.  130. 

*  Osbom  V.  Hawley,  19  O.  R.  130 ;  Marsden  v.  Soper,  1 1  Ohio  St.  503. 
5  3  Pa.  St.  (3  Barr)  346. 
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certain  and  precise  contract ;  and  though  this  requisite  be 
a  minor  one,  it  is  entitled  to  weight  in  determining  the  ques- 
tion of  intention.  To  be  within  the  statute,  it  must  be  free 
from  contingencies  or  conditions  that  would  embarrass  it  in 
its  course ;  for,  a  memorandum  to  control  it,  though  indorsed 
on  it,  would  be  incorporated  with  it  and  destroy  it.  But  a 
memorandum,  which  is  merely  directory  or  collateral,  will 
not  affect  it." 

An  agreement  in  a  note  to  pay  an  attorney's  fee,  if  the 
holder  is  required  to  resort  to  legal  proceedings  to  collect 
it,  has  been  held  valid  and  binding  on  the  promissors  in  a 
number  of  .cases.*  A  contrary  doctrine,  however,  is  main- 
tained in  a  number  of  well  considered  cases.  In  Wither- 
spoon  V,  Musselman,"  the  court  say :  "  We  are  clearly 
of  the  opinion  that  all  such  contracts  are  absolutely  void. 
They  are  contrary  to  the  policy  of  our  laws,  which  pre- 
scribe the  amount  of  attorney's  fees  that  may  be  taxed 
against  the  unsuccessful  litigant.  They  are  agreements  to 
pay  penalties,  tend  to  the  oppression  of  the  debtor,  and  to 
encourage  litigation."  3  The  United  States  District  Court  of 
Oregon  have  well  said,<  that  borrowers  and  lenders  seldom 
deal  on  equal  terms,  and  the  necessities  of  the  former  often 
constrain  them  to  accede  to  terms  and  conditions  which  are 
oppressive,  in  the  vain  hope  that  they  may  be  able  to  meet 
their  engagement  promptly,  and  thereby  avoid  the  payment 
of  the  charges  and  penalties  stipulated  for  in  case  of  failure. 
The  same  doctrine  has  been  held  in  Michigan.  In  Bullock 
V,  Taylor,  above  cited,  Judge  Cooley  says  that  such  a  sum 
is  nothing  but  a  penalty;  that  it  cannot  properly  be  rc- 
garded^as  stipulated  damages  on  a  default,  because  the  sum 
does  not,  as  a  usual  thing,  bear  any  proportion  to  the  sums 

»  Billingsby  r.  Dean,  ii  Ind.  331;  Smith  v.  Silvers,  32  Ind.  321; 
Mathews  z/.*Norxnan,  42  Ind.  176;  Machine  Co.  v.  Marene,  8  Rep.  552;  Bk. 
of  B.  N.  A.  V.  Ellis,  ^  Rep.  432. 

'  14  Bush,  214 ;  s,  e,  29  Am.  Rep.  404. 

3  Thomasson  v,  Townsend,  10  Bush,  114;  Gaar  v.  Louisville  Bank.  Co., 
II  Bush,  180;  Rilling  v.  Thompson,  12  Bush,  310;  Bullock  v.  Taylor,  39 
Mich.  137. 

4  Machine  Co.  v.  Marene,  8  Rep.  552. 


J 


NEGOTIABLE   INSTRUMENTS.  52$ 

over  due,  but  is  the  same  on  the  smaller  as  on  larger  notes. 
He  holds  the  stipulation  to  be  void  ab  initio^  declaring  such 
a  contract  opposed  to  the  policy  of  the  law  concerning  at- 
torney's fees  (in  Michigan),  as  well  as  because  it  is  suscepti- 
ble of  being  made  oppressive.' 

A  note  payable  "  on  or  before  "  a  certain  date  has  been 
held  to  be  a  negotiable  instrument  in  a  number  of  cases/ 
and  not  to  be  in  a  number  of  others  ;3  but  the  current  of 
the  decisions  and  the  weight  of  authority  are  in  favor  of  the 
negotiability  of  such  instruments.  All  notes  payable  "  on  or 
before "  a  certain  date,  limited  or  modified  by  any  addi- 
tional words  or  phrases,  may  or  may  not  be  a  negotiable 
instrument,  according  to  the  import  of  the  qualifying  clause 
or  phrase.  Thus,  where  a  note  stipula^tes  that  it  shall  be 
"  payable  ninety  days  after  sight,  or  when  realized,"  it  does 
not  possess  the  characteristics  of  a  negotiable  instrument, 
because  of  the  contingency  on  which  it  is  made  to  depend.^ 
But  a  promissory  note  in  which  the  maker  undertakes  to 
pay  a  sum  certain  "  six  months  after  date,  or  before,  if  made 
out  of  the  sale  "  of  an  article  therein  named,  is  absolute  at 
the  expiration  of  the  six  months,  whether  the  amount  has 
been  made  out  of  the  sale  of  such  article  or  not,  and  pos- 
sesses all  the  elements  of  negotiability .^  Any  conditional 
promise  to  pay  before  the  specified  time,  unless  performed, 
does  not  abrogate  or  in  any  way  interfere  with  the  absolute 
promise  to  pay  at  the  expiration  of  the  time,  and  conse- 
quently cannot  affect  the  negotiability  of  the  instrument, 
or  take  it  out  of  the  operation  of  the  law  merchant.^     The 

'  Mayer  v,  Harte,  40  Mibh.  517 ;  Smith  v.  Shelden,  35  Mich.  42;  s,  r.  24 
Am.  Rep.  529. 

*  Curtis  V,  Horn,  58  N.  H.  — ;  s,  c.  26  Alb.  L.  J.  12;  Wheatley  v.  Wil- 
liams, I  M.  &  W.  533 ;  Anderson  v,  Franklin,  i  Strange,  24 ;  Carlon  v, 
Kenealy,  12  M.  &  W.  139;  Ernst  v,  Steckman,  74  Pa.  St.  13;  s.  c.  15  Am. 
Rep.  542 ;  Walker  v.  Woolen,  54  Ind.  164 ;  s,  c,  23  Am.  Rep.  639 ;  Mattison 
V.  Markes»  31  Mich.  421 ;  x.  c.  18  Am.  Rep.  197;   Cota   z/.  Buck,  7  Met.  589. 

3  Way  V.  Smith,  'in  Mass.  523;  Stults  v.  Silva,  119  Mass.  137;  Hub- 
bard V,  Marley,  11  Gray,  170;  Alexander  v.  Thomas,  17  Ad.  &  E.  333. 

*  Alexander  v.  Thomas,  719  C.  L.  R.  333. 

5  Walker  v.  Woolen,  54  Ind.  164 ;  Cota  v.  Buck.  7  Met.  588. 

*  Walker  v.  Woolen,  54  Ind.  164 ;  Ernst  v.  Steckman,  74  Pa.  St.  13;  j.  c, 
15  Am.  Rep.  542;  Jordon  v,  Tate,  19  Ohio  St.  586. 
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insertion  of  contingencies  in  a  note  is  fatal  to  its  negotia- 
bility, even  though  the  contingency  afterwards  happen. 
The  character  of  a  negotiable  instrument  cannot  be  made 
to  depend  upon  uncertainties  or  future  events  ;  the  charac- 
ter it  is  gfiven  when  created  is  the  one  that  governs.'  The 
stipulation  that,  on  failure  to  pay  the  interest  when  due,  or 
any  of  the  instalments  of  a  note  when  they  mature,  the 
whole  shall  become  due  and  payable,  is  not  such  a  contin- 
gency as  affects  its  negotiability.' 

Any  memorandum  upon  a  note  made  contemporaneously 
with  it,  and  intended  to  be  part  of  the  contract,  is  a  sub- 
stantive part  of  such  note,  and  qualifies  it  the  same  as  if 
inserted  in  the  body  of  the  instrument,  and  with  it  consti- 
tutes a  single  contract.^  Thus,  where  a  note  was  for  the 
payment  of  an  amount  absolutely  certain,  and  without  con- 
ditions or  contingencies  on  its  face,  but  which  had  an 
indorsement  on  the  back  declaring  that  it  was  not  to  be 
paid  on  the  happening  of  a  certain  contingency,  it  was  held 
to  be  a  special  contract  on  a  contingency,  and  not  a  promis- 
sory note.^  There  are  a  number  of  cases  to  the  same  effect' 
But  if  the  indorsement  was  not  made  contemporaneously 
with  the  instrument,  or  was  not  intended  to  be  a  part  of  the 
contract  and  to  qualify  it,  but  was  intended  to  be  simply 
directory,  the  rule  is  different.* 

But  where  the  indorsement  modifying  the  terms  of  the 
instrument  is  by  an  independent  promise  or  agreement  of 
the  payee  or  promisee,  it  will  not  vary  the  character  of  the 
note.7  Writing  the  name  of  the  place  of  payment  of  a  note 
on  the  corner  of  the  instrument  do^  not  of  itself  make 

'  Story  on  Prom.  Notes,  sect.  22. 
*  Carlon  v.  Kenealy,  12  M.  &  W.  139. 

3  Benedict  v,  Cowden,  49  N.  Y.  396 ;  Dinsmore  v,  Duncan,  57  N.  V.  573. 

4  Hartley  v.  Wilkinson,  4  M.  &  S.  25. 

5  Cholmeley  v.  Darley,  14  M.  &  W.,  343;  Leeds  v,  lAncashire,  2  Camp. 
205 ;  Springfield  Bk.  v,  Merrick,  14  Mass.  322 ;  Coolidge  v.  Ingle,  13  Mass. 
26 ;  Jones  v.  Fales,  4  Mass.  245 ;  Shaw  v.  ist  M.  E.  See.  et  al.,  8  Met.  223 ; 
Barnard  v.  Gushing,  4  Met.  230 ;  Makepeace  v.  Harvard  CoUege,  10  Pick. 
298;  Haywood  v.  Perrine,  10  Pick.  228;  Fletcher  v,  Blodgett,  i6Vt,  26; 
Johnson  v,  Heagan,  23  Me.  329;  Henry  v.  Coleman,  5  Vt.  403. 

^  Brill  V.  Crick,  i  M.  &  W.  232 ;  Sanders  v.  Bacon,  8  Johns.  485. 
7  Odiosne  v.  Sargent,  6  N.  H.  401 ;  Dbw  v.  Tattle,  4  Mass.  414. 
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such  memorandum  a  part  of  the  contract.'  Where  a  note 
on  its  face  provides  for  the  payment  of  "  legal  interest/' 
and  after  its  execution,  in  the  presence  of  two  and  the 
absence  of  one  of  the  drawees,  by  a  memorandum  on  the 
margin  of  the  note  the  term  "  legal  interest "  is  explained 
as  "interest  at  six  per  cent  per  annum/'  it  was  held  to 
affect  the  contract,  and  to  be  such  a  material  alteration  as 
was  fatal  to  its  validity.*  Where  the  place  of  payment  is 
inserted  by  the  holder  without  the  consent  of  the  indorsee, 
it  is  a  material  alteration,  and  fatal.^ 

Where  the  consideration  is  indorsed  on  the  note,  it  is  not 
presumed  to  be  a  part  of  the  contract.*  Where  a  .memo- 
randum modifying  an  obligation  is  attached  to  the  foot  of 
a  note  at  the  time  of  its  execution  and  delivery,  and  is 
intended  to  be  a  part  of  the  contract,  the  severance  of  such 
memorandum  from  the  note,  without  the  consent  of  the 
maker,  is  a  material  alteration,^  and  destroys  the  validity  of 
the  note,  even  in  the  hands  of  an  innocent  indorsee.^ 

It  has  been  held  that  a  memorandum  indorsed  on  a  note* 
payable  to  bearer,  is  incorporated  in  it ;  ^  and  an  indorse- 
ment upon  a  blank  note,  without  sum,  or  date,  or  time  of 
payment,  will  bind  the  indorsee  for  any  sum,  payable  at  any 
time,  which  the  person  to  whom  the  indorser  intrusts  it 
chooses  to  insert.  It  is  held  to  be  a  letter  of  credit  for  an 
indefinite  sum.^ 

J.  M.  Kerr. 

Indianapolis. 

>  Warrington  v.  Early,  2  E.  &  B.  763. 

'  Warrington  v.  Early,  2  E.  &  B.  763 

3  Wood  worth  v.  Bk.  of  Am.,  19  Johns.  391. 

*  Sanders  v.  Bacon,  8  Johns.  485. 

s  Benedict  v.  Cowden,  49  N.  Y.  396. 

^  Johnson  v.  Keagan,  23  Me.  329;  Nazro  v.  Fuller,  24  Wend.  374; 
Dewey  v.  Reed,  40  Barb.  16 ;  Barchfield  v,  Moore,  3  E.  &  B.  683 ;  Simpson 
9.  Stackhonse,  9  Barr,  186;  Wheelock  v.  Freeman,  13  Pick.  165;  Warring- 
ton V,  Early,  2  E.  &  B.  763. 

7  Benedict  v.  Cowden,  49  N.  Y.  396. 

^  Russell  v.  Langstaff,  Dougl.  514;  Violett  v,  Patton,  5  Cranch,  151; 
Cnichley  v,  Clarance,  2  M.  &  S.  90. 
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CORPORATE  CREATION  AND  EXISTENCE 

It  is  here  proposed  to  briefly  collate  and  present  the  prin- 
cipal authorities  upon  the  questions  of  the  existence  and 
non-existence  of  business  corporations  created  and  attempted 
to  be  created  under  the  statutes  of  the  various  States ;  and 
when,  and  under  what  circumstances,  inquiry  regarding  such 
questions  is  precluded  by  law  or  individual  action. 

I.  When  a  Non-Petformance  of  Preliminary  Acts  required 
by  Statute  Operates  as  a  Failure  to  Incorporate,  —  In  the 
Union  Horse  Shoe  Works  v,  Lewis/  a  case  arising  in  Rhode 
Island/'  the  question  raised  by  the  plea  was,  were  the  plaintiffs 
a  corporation  competent  to  sue  at  the  date  of  the  filing  of  their 
said  bill  ?  "  Chapter  475,  of  the  Laws  of  Rhode  Island  (1863)1 
sect.  I,  prescribed  "that  no  act  of  incorporation  hereafter 
granted  for  any  other  than  for  religious,  literary,  charitable 
or  cemetery  purposes,  or  for  a  military  or  fire  company,  shall 
take  effect  until  the  persons  therein  incorporated  shall  have 
paid  to  the  general  treasurer  the  sum  of  one  hundred  dol- 
lars, if  the  capital  limited  by  such  act  of  incorporation  is 
the  sum  of,  or  any  less  sum  than  one  hundred*  thousand 
dollars,  and  if  the  capital  stock  limited  by  such  act  of  incor- 
poration exceeds  the  sum  of  one  hundred  thousand  dollars, 
one-tenth  of  one  per  cent  on  the  amount  of  the  capital  stock 
authorized  by  such  act  of  incorporation." 

It  was  agreed  that  plaintiffs  had  not,  at  the  date  of  the 
filing  of  defendants'  plea,  paid  the  tax  or  fee  required  by 
said  act,  but  since  said  filing  had  paid  the  same.  Plaintiffs 
exhibited  their  properly  certified  certificate  of  incorporation, 
by  act  of  the  General  Assembly  of  the  State,  such  certificate 
bearing  date  November  10,  1869.  Knowles,  J.,  in  his 
opinion  says:  "I  am  unquestionably  bound  to  deal  with 
this  plea  as  it  would,  in  my  judgment,  be  dealt  with  by  the 

»  I  Abb.  U.  S.  Rep.  518. 
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Supreme  Court  of  the  State,  and  of  course  to  give  that  con- 
sideration to  all  the  State  laws,  which  that  court,  as  a  co-or- 
dinate branch  of  the  government,  or  as  a  branch  subordinate 
to  the  General  Assembly,  would  give  to  them,  *  *  * 
and,  in  view  of  this  law  of  1863,  stiU  in  force,  the  defendant 
contends  that,  inasmuch  as  the  payment  required  was  not 
made  until  October,  1869,  there  was  in  being  in  May,  1869; 
no  person  (a  corporation  being  in  law  a  person)  known  as  or 
entitled  to  claim  to  be  '  The  Horse  Shoe  Works/  And  this 
position  I  am  constrained  to  adjudge  a  tenable  one,  in  the 
absence  of  any  adjudication  to  the  contrary.  *  *  *  So 
long  as  the  law  of  1863  stands  unrepealed,  the  payment  it 
enjoins  is  a  condition  precedent  to  the  existence  of  a  busi- 
ness corporation  for  any  purpose  whatever.  Until  such 
payment  the  act  is  not  to  take  effect  —  the  paper  on  which 
it  is  written  or  printed  is  in  contemplation  of  law  a  blank. 
*  *  *  The  point  secondly  raised  by  the  plaintiffs  —  that 
they  are  a  corporation  de  facto  —  I  adjudge  not  sustainable 
as  made  under  this  plea.  The  many  cases  that  may  be  cited 
from  the  thousand  volumes  of  American  or  English  reports 
seemingly  sustaining  it,  will  be  found  easily  distinguishable 
from  that  presented  in  this  record;  *  *  *  because  for 
a  year  or  two  certain  persons  have  wrongly  assumed  to  be 
what  they  are  not,  a  body  corporate,  created  by  the  State, 
they  are  now  to  be  recognized  as  a  corporation  either  de 
jure  or  de  facto,  entitled  to  institute  and  maintain  suits  in 
equity  for  discovery  or  relief  against  a  tax-paying  citizen  of 
that  State.  In  a  word,  I  adjudge  a  payment  of  the  tax  or 
fee  as  required  by  the  act  of  1863  to  be  a  condition  prece- 
dent with  which  persons  incorporated  must  comply." 

In  New  York,  though  the  case  of  Fire  Department  of  New 
York  7/.  Kip'  (1833),  is  frequently  cited  as  announcing  the 
doctrine  that  when  a  corporation  is  created  by  statute  which 
requires  certain  acts  to  be  done  before  it  can  be  considered 
in  esse,  such  acts  must  be  shown  to  have  been  done  to  estab- 
lish the  existence  of  the  corporation ;  yet  that  question  can 
hardly  be  said  to  have  been  passed  on  in  the  case,  since  the 

'  10  Wend.  266. 
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plaintiff  therein  proved  its  existence  by  producing  a  statute 
of  incorporation,  the  court  merely  declaring  obiter  that 
where  corporations  are  to  become  entitled  to  corporate 
powers  by  acts  to  be  done  by  them  in  future^  that  there 
some  proof  of  user  under  the  charter  should  be  produced. 

In  Burt,  receiver,  etc.  v,  Farrar'  (1857),  ^^  action  on  a 
subscription  to  the  capital  stock  of  a  railroad  company,  it  ap- 
peared that  after  defendant's  subscription  for  twenty  shares, 
and  his  alteration  of  the  same  to  two  shares,  and  payment 
on  said  two  shares,  the  articles  of  association  were  filed 
according  to  law.  The  action  was  to  recover  the  balance 
unpaid  on  the  subscription  for  twenty  shares.  The  court 
held,  **  the  object  of  signing  the  articles  by  all  the  associates 
doubtless  was  to  effect  the  formation  of  a  railroad  corpora- 
tion. But  the  corporation  was  not  formed  and  did  not 
become  a  legal  body  until  all  the  requirements  of  the  statute 
had  been  complied  with,  and  the  articles  filed  in  the  office  of 
the  Secretary  of  State."  In  Hallett  v.  Harrower  » (i860),  the 
action  was  brought  on  behalf  of  the  Bank  of  Hornellsville 
against  defendant,  and  the  complaint  alleged  the  bank  of  Hor- 
nellsville to  be  a  corporation.  At  the  trial  plaintiff  offered 
in  evidence  a  certificate  made  and  filed  by  Samuel  Hallett  as 
a  private  banker,  showing  that  he  proposed  to  commence 
the  business  of  banking  as  an  individual  banker  at  Hornells- 
ville, etc.,  under  the  name  and  designation  of  the  Bank  of 
Hornellsville.  The  issue  was,  whether  the  plaintiff  was  a 
corporation.  The  court  held  such  certificate  did  not  tend 
to  prove  such  character.  It  tended  to  prove  that  Hallett 
was  an  individual  banker  and  had  established  a  private  bank 
in  the  style  of  the  Bank  of  Hornellsville  and  nothing  more ; 
but  that  a  private  banker  was  not  a  corporation. 

In  Childs  v,  Smith,^  one  of  the  conditions  of  defendant's 
liability  was  the  organization  of  an  incorporation  to  be  called 
"The  Saratoga  Brick  and  Peat  Company."  Potter,  J.,  in 
delivering  the  opinion  of  the  court,  said :  "As  the  formation 
of  this  body  was  not  directly  a  legislative  act  it  could  only 
become  a  corporation  by  a  compliance  with  the  provisions 

»  24  Barb.  518.  •  33  Barb.  537.  3  55  Barb.  45. 
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of  the  general  act  which  authorizes  their  organization.  Un- 
der this  act  and  its  amendments  three  or  more  persons  may 
make,  sign  and  acknowledge,  before  a  proper  officer,  and  file 
in  the  office  of  the  clerk  of  the  county  in  which  the  business 
of  the  company  shall  be  carried  on,  and  a  duplicate  thereof 
in  the  office  of  the  Secretary  of  State,  a  certificate  in  writing 
in  which  shall  be  stated  the  corporate  name  of  the  company 
and  the  objects  for  which  the  corporation  shall  be  formed, 
etc.  It  is  found  by  the  referee,  as  a  fact,  that  no  certificate 
was  filed  in  the  office  of  the  clerk  of  Saratoga  County,  and 
no  duplicate  was  ever  filed  in  the  office  of  the  Secretary  of 
State.  How  then  did  they  become  a  corporation,  and  when  ? 
*  *  *  The  second  section  of  this  statute  forbids  all 
inferences  or  conclusions  which  may  be  drawn  from  the  acts 
of  the  parties,  by  declaring  a  specific  mode  and  the  particu- 
lar acts  to  be  performed  which  do  constitute  them  a  body 
corporate ;  and  also  expressly  declares  when  they  become 
such,  *  *  *  when  the  certificate  shall  have  been  filed, 
as  aforesaid,  the  persons  who  shall  have  signed  and  acknowl- 
edged such  certificate  and  their  successors  shall  be  a  body 
politic  and  corporate,  etc.  I  think  the  learned  referee  is 
also  mistaken  as  to  there  being  a  de  facto  corporation 
created.  In  no  one  of  the  cases  cited  as  an  authority  has 
there  been  the  omission  to  file  certificates  of  some  kind,  and 
of  user  on  the  part  of  the  corporations  under  it.  In  such 
cases  where  there  has  been  user,  defects  in  their  organiza- 
tion do  not  relieve  them  from  liability  as  to  third  persons  and 
to  others  who  have  given  them  credit.  They  are  then  as  to 
such  persons  a  corporation  de  facto  ;  but  as  between  them- 
selves, all  equally  responsible  for  corporate  vitality  upon 
the  performance  of  the  act,  which  alone  creates  their  exist  - 
ence,  and  without  even  an  act  of  user,  they  become  .neither 
a  corporation  de  jure  nor  de  facto^ 

On  appeal*  the  judgment  herein  was  reversed,  the  exist- 
ence of  the  corporation  being  held  not  to  be  the  event  which 
fixed  the  fact  of  indebtedness  of  defendant,  but  merely  a 
mark  of  the  time  when  payment  of  the  debt  was  to  be  made, 

«  Childs  V.  Smith,  46  N.  Y.  34. 
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and  that,  therefore,  though  the  corporation  in  question  was 
not  in  existence  dejure,  it  was  sufficiently  organized  to  meet 
the  meaning  of  the  parties  to  the  action. 

In  Illinois,  in  Bigelow  z^.  Gregory  *  (1874),  the  question 
was  whether  the  defendants  were  exempt  from  individual 
liability  by  reason  of  having  become  a  corporation  under  the 
law  of  Wisconsin.  Such  law  prescribed  association  by 
agreement,  in  writing ;  publication  of  articles  in  two  newsfe- 
papers  in  the  county  in  which  the  corporation  was  located, 
and  depositing  of  certificate  with  Secretary  of  State,  and 
duplicate  thereof  with  the  clerk  of  the  town  or  city  where 
the  corporation  was  to  transact  its  business.  The  court 
held :  "  There  is  a  manifest  difference  where  a  corporation 
is  created  by  a  special  charter,  and  there  have  been  acts  of 
user,  and  where  individuals  seek  to  form  themselves  into  a 
corporation  under  the  provisions  of  a  general  law.  In  the 
latter  case,  it  is  only  in  pursuance  of  the  provisions  of  the 
statute  for  such  purpose,  that  corporate  existence  can  be  ac- 
quired." "  This  court  has  never  held  that  individuals  could 
make  themselves  a  corporation  by  mere  signing  of  articles 
of  agreement." 

The  filing  of  the  articles  fn  the  office  of  the  city  clerk  of 
Milwaukee,  and  publication  in  the  newspapers,  did  not  take 
place  until  after  the  whole  indebtedness  had  been  contracted. 
Defendants  were  held  liable  as  partners,  and  as  not  having 
become  a  corporation. 

In  Indiana,  the  case  of  The  New  Eel  River,  etc.,  Associa- 
tion V.  Durbin*  (1868),  was  an  action  on  an  assessment,  to 
which  defendant  pleaded  that  plaintiff's  articles  of  associa- 
tion were  not  recorded,  as  required  by  law,  at  the  time  of 
making  the  alleged  assessment,  and  nul  tiel  corporation  at 
said  time.  The  defence  was  held  valid,  the  court  saying: 
"The  fifth  section  of  the  act  (i  G.  &  H.  303),  under  which 
the  appellant  claims  to  be  a  corporation,  provides  that  the 
company  shall  cause  their  articles  of  association  to  be  re- 
corded in  the  recorder's  office  of  the  county  or  counties  in 
which  the  contemplated  work  is  situated,  and  thereafter  such 

*  73  III.  197.  •  30  Ind.  173. 
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association  shall  be  a  body  politic  and  corporate  by  the 
name  and  style  so  adopted."  *  *  *  "  As  we  read  it  (the 
statute),  the  recording  of  the  articles  of  association  is  a 
condition  precedent  to  the  investment  of  corporate  powers 
upon  the  company."  "  The  articles  being  recorded,  then  "  — 
"  thereafter  "  —  and  not  before  "  such  association/'  shall  be 
a  body  politic  and  corporate.  "  The  language  of  the  stat- 
ute is  too  plain  to  admit  of  any  other  reasonable  con- 
struction." 

Procuring  an  assessment  to  be  made  was  a  corporate  act, 
and  could  not  be  legally  done  until  after  the  articles  of  asso- 
ciation were  recorded. 

The  same  court  in  Reed  v.  Richmond  Street  Railroad  Com- 
pany* (1875),  decided  that  where  a  subscription  to  capital 
stock  of  a  company  was  made  before  the  organization  of  the 
company,  it  was  necessary  to  a  recovery  thereon  that  it 
should  appear  that  the  subsequent  steps  essential  to  bring 
the  corporation  into  existence  were  duly  taken. 

The  articles  of  association  were  required  by  statute  to  set 
forth,  among  other  facts :  Fourth^  the  number  of  directors  to 
manage  the  affairs  of  the  company,  and  their  names.  Downey, 
J.,  said :  "  Conceding  that  the  statute  has  been  complied  with 
in  other  respects,  it  seems  to  us  that  there  has  been  an  entire 
failure  to  comply  with  the  fourth  requirement.  If  one  of 
these  requirements  can  be  dispensed  with,  or  held  to  be  di- 
rectory merely,  we  do  not  see  where  we  are  to  stop." 

The  court  also,  in  support  of  this  point,  cites  the  cases  of 
the  Indianapolis,  etc.,  Company  v,  Herkimer,"  and  Nel- 
son V.  Blakey.3 

In  California,  in  Harris  v,  McGregor*  (1865),  the  certifi- 
cate of  incorporation,  offered  in  evidence,  failed  to  state  the 
name  of  the  city  or  town  and  county  in  which  the  principal 
place  of  business  of  the  company  was  to  be  located.  The 
court  held :  "  The  certificate  offered  in  evidence,  *  *  * 
fails  to  comply  with  the  provisions  of  the  act,  under  which  the 

»  50  Ind.  342.  3  47  Ind.  38. 

'  46  Ind.  142.  4  29  Cal.  124. 
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alleged  corporation  was  attempted  to  be  formed,  in  an  essen* 
tial  particular,  rendering  it  null  and  void." 

In  the  Stockton,  etc.,  Company  v.  The  S.  and  C.  Railroad 
Co.,'  where  the  defendant  had  appropriated  property  claimed 
by  plaintiff,  it  was  held,  in  an  action  by  plaintiff  to  recover 
possession,  that  the  title  of  plaintiff  to  the  franchise  of 
which  it  had  been  deprived  by  defendant  could  not  be  in- 
quired into  by  defendant,  nor  the  defence  be  permitted  that 
plaintiff  was  not  a  corporation  de  jure,  plaintiff  assuming  ta 
act  as  such  at  the  time  of  the  trespass,  and  having  effected 
a  preliminary  organization. 

In  Missouri,  in  the  case  of  Hurt  v.  Salisbury"  (1874),  it 
appeared  that  the  articles  of  association  required  under  the 
general  law  were  not  filed  with  the  Secretary  of  State  until 
after  ti}e  commencement  of  the  suit.  Defendants  sought  to 
escape  personal  liability,  on  the  ground  that  a  corporation 
existed  which  alone  was  liable.  The  court  held  there  was 
an  organization  when  articles  of  association,  signed  and  ac* 
knowledged,  were  recorded  in  the  recorder's  office  of  the 
proper  county,  as  required  by  statute,  and  that  this  step 
being  taken,  it  was  an  organized  corporation,  not  for  the 
transaction  of  business,  but  for  the  purpose  of  taking  the 
next  and  last  step  to  complete  its  authority  to  transact  busi- 
ness, and  g^ve  a  date  to  its  legal  existence.  Until  the  officers 
.  took  this  final  and  necessary  step  by  depositing  and  filing  in 
the  office  of  the  Secretary  of  State  a  copy  of  the  articles  of 
association,  as  they  stood  recorded  in  the  county,  the  corpo- 
ration had  no  power  to  issue  the  note  sued  on.  That  "  cor- 
porate existence,"  as  used  in  the  statute,  means  when  the 
corporation  is  fully  authorized  to  transact  all  business  for 
which  it  was  created,  and  that  the  date  of  such  existence  is 
the  date  of  filing  of  the  articles  of  association  in  the  office  of 
the  Secretary  of  State. 

In  Richardson  v.  Pitts  3  (1879),  a  failure  to  file  articles  of 
association  with  the  Secretary  of  State  was  shown,  and,  citing 
Hurt  V,  Salisbury,  the  Supreme  Court  of  Missouri  held  no 
corporate  existence  was  acquired. 

'  45  Cal.  680.  a  55  Mo.  310.  3  71  Mo.  laS. 
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In  Iowa,  in  Kaiser  t/.  Lawrence  Savings  Bank,  and  another/ 
one  of  the  defendants  was  sought  to  be  held  liable  on  the 
ground  that  his  co-defendant  was  a  partnership  or  unincor- 
porated company.  This  he  denied,  and  averred  such '  bank 
to  be  incorporated  under  the  laws  of  Kansas.  The  court, 
by  Adams,  C.  J.,  held  that  though  the  evidence  tended  to 
show  the  attempt  of  certain  individuals,  in  good  faith,  to  be- 
come incorporated,  and  that  they  did  business  for  several 
years  in  Kansas  as  a  savings  bank,  with  both  plaintiff  and 
the  general  public,  yet  that  as  the  incorporation  was  under 
a  general  law  providing  for  the  subscription  of  the  charter  by 
five  or  more  persons,  and  acknowledged  by  them,  >  and  the 
filing  of  the  charter  in  the  office  of  the  Secretary  of  State, 
together  with  the  making  of  a  certificate  by  the  president 
and  secretary  of  the  corporation,  and  it  appeared  that 
neither  the  entire  number  of  subscribers  nor  a  sufficient 
number  thereof,  to  comply  with  the  law,  had  acknowledged 
the  articles  of  association ;  and  also  that  the  certificate  of 
the  president  and  secretary  failed  to  set  forth  certain  facts 
required  to  be  contained  therein  by  law,  though  it  followed 
the  terms  of  the  articles  of  association,  that  thereby  such 
bank  failed  of  incorporation. 

In  Maryland,  in  the  Franklin  Fire  Ins.  Co.  v.  Hart'  (1869), 
it  was  held  that  although  the  act  of  the  Legislature,  regard- 
ing the  incorporation  of  the  company,  referred  to  the  present 
creation  of  a  body  corporate,  yet  the  subsequent  provisions, 
that  after  the  subscription  of  three  thousand  shares  of  stock 
the  secretary  should  proceed  to  organize  the  company  by 
electing  a  president  and  secretary,  had  the  legal  effect  to 
make  the  acts  mentioned  conditions  precedent  to  the  exist- 
ence of  the  corporation. 

The  same  court,  in  Lyons  v.  Orange,  Alexandria,  etc.,  R. 
R.  C0.3  (1869),  define  conditions  precedent*  as  anything 
which,  by  the  express  provisions  of  the  statute,  is  made  a 
condition  to  be  performed  on  the  part  of  the  corporation 
before,  and  as  a  foundation  of,  the  exercise  of  powers  and 

*  N.  W.  Rep".,  Vol.  VIII.,  p.  772. 
■  31  Md*  59.  3  32  Md.  30. 
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privileges  under  the  charter,  and  "  in  such  cases,  the  organic 
life  of  the  corporation  depends  upon  a  strict  compliance 
with  the  conditions  imposed,  and  until  this  is  done,  there  can 
be  no  such  thing  as  an  acceptance  of  the  charter." 

In  Michigan,  in  Doyle  v.  Minzer,*  where  articles  of  asso- 
ciation were  signed  by  three  persons  —  a  sufficient  num- 
ber—  but  were  not  acknowledged  nor  filed  with  the  county 
clerk,  as  required  by  law,  the  court  held  that  all  private 
corporations,  being  compelled  to  be  organized  under  general 
laws,  could  only  be  valid  when  strictly  conforming  to  all  the 
conditions  imposed  upon  their  completion.  The  statute 
expressly  requiring  that  the  articles  shall  be  "acknowl- 
edged before  some  person  authorized  by  the  laws 
of  the  State  to  take  acknowledgments  of  deeds,"  —  and  by 
a  previous  section  requiring  "that  before  any  such  corpora- 
tion should  commence  business,  the  articles  should  be  filed 
with  the  Secretary  of  State  and  county  clerk,"  and  that  in 
this  case,  as  a  matter  of  fact,  no  incorporation  is  shown  to 
exist. 

In  Louisiana,  in  Field  v.  Cooks*  (i86i),  the  court  say: 
"  The  defendant's  charter  is  assailed  on  the  ground  that  they 
did  not  comply  with  the  law  on  the  subject  of  the  formation 
of  corporations,  —  such,  for  instance,  as  regards  the  fiat  of 
the  district  attorney  or  district  judge,  the  use  of  a  common 
seal,  —  and  the  filing  of  the  act  or  charter  in  the  office  of  the 
Secretary  of  State.  *  *  *  It  is  evident  that  the 
total  failure  to  comply  with  the  requisition  to  obtain 
the  authorization  or  certificate  of  the  district  attorney  or 
judge,  and  to  have  the  act  of  incorporation  duly  recorded  is 
not  a  mere  informality,  and  that  the  parties  cannot  be  said 
to  have  substantially  complied  with  the  requirements  of  the 
law.  The  text  says  that  it  is  upon  the  compliance  with  the 
provisions  of  the  statute  that  the  parties  shall  form  them- 
selves into  and  constitute  a  corporation ;  a  non-compliance, 
therefore,  must  be  fatal  to  the  act  of  incorporation." 

In  Nebraska,  in  Abbott  v.  Omaha  Smelting  Co.3  (1876), 
where  the  defendant  below  was  sued  with   others  as  co- 

'  42  Mich.  332.  «  16  La.  An.  153.  3  4  Neb.  416. 
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partners,  and  pleaded  non-liability,  by  reason  that  the 
transaction  was  had  with  a  corporation,  and  the  statute 
required  thiat  previous  to  the  commencement  of  any  business, 
except  its  own  organization,  the  corporation  must  adopt 
articles  of  incorporation,  and  have  them  recorded  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  business 
was  to  be  transacted,  the  court  held,  that  "  if  the  articles 
of  incorporation  are  not  filed  in  the  office  of  the  county  clerk, 
the  parties  acting  in  the  matter  do  not  bring  themselves 
within  the  purview  of  the  statute,  because  the  filing  of  the 
articles,  as  required,  is  a  condition  precedent  to  the  existence 
of  the  corporate  franchise  or  corporate  powers  in  any  re- 
spect whatever ;  this  prerequisite,  I  think,  must  be  complied 
with.  *  *  ♦  If  the  mere  act  of  organization  by 
the  individuals  conferred  the  corporate  franchise,  why 
should  the  statute  require  the  articles  to  be  filed  and  re- 
corded in  the  office  of  .the  county  clerk  as  a  prerequisite  to 
corporate  existence." 

In  Ohio,  in  Medill  v.  Collier,*  where  defendants  did  busi- 
ness under  the  name  of  a  banking  corporation,  and  the 
statute  required  that  before  a  banking  company  should  com- 
mence the  business  of  banking  a  deposit  of  securities  should 
be  made  with  the  auditor;  the  Supreme  Court  held  the 
deposit  of  the  securities  mentioned  a  condition  to  be 
performed  before  the  corporation  had  the  right  or  power 
to  engage  in  the  business  of  banking  **  as  authorized  by  the 
act" 

II.  Under  what  Circumstances  a  Failure  strictly  to  Observe 
Statutory  Requirements  is  Held  not  to  Invalidate  Corporate 
Existence,  —  In  Smith  v,  Sbeeley'  (1870),  an  action  in  eject- 
ment, one  of  the  questions  involved  was  the  validity  of  a  con- 
veyance to  the  "  Nehama  Valley  Bank,'*  which  bank  the  Terri- 
torial Legislature  of  Nebraska,  in  February,  1857,  had  passed 
an  act  to  incorporate. 

By  a  then  existing  act  of  Congress,  however,  passed  in 
l836,.it  was  provided:  "  That  no  act  of  the  Territorial  Legis- 
lature of  any  of  the  Territories  of  the  United  States  incor- 

»  16  Ohio  St.  599,  610.  '12  Wall.  358. 
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porating  any  bank,  or  any  institution  with  banking  powers  or 
privileges,  hereafter  to  be  passed  shall  have  any  force  or 
effect  whatever  until  approved  and  confirmed  by  Congress." 
The  act  of  the  Nebraska  Legislature  was  never  approved  or 
confirmed  by  Congress.     The  United  States  Supreme  Court, 
by  Justice  Davis,  held  that  the  bank  was  a  competent  grantee 
to  receive  title,  saying :  —  "It  is  not  denied  that  the  bank  was 
duly  authorized  in  pursuance  of  the  provisions  of  an  act  of 
the  Legislature  of  the  Territory  of  Nebraska,  but  it  is  said 
it  had  no  right  to  transact  business  until  the  charter  creating 
it  was  approved  by  Congress.     This  is  so,  and  it. could  not 
legally  exercise  its  powers  until  this  approval  was  obtained ; 
but  this  defect  in  its  constitution  cannot  be  taken  advantage 
of  collaterally.     *     ♦     ♦     Conceding  the  bank  to  be  guilty 
of  usurpation,  it  was  still  a  body  corporate  de  facto '^  *     *     ♦ 
In  Mokelumne,    etc.,  Co.   v.  Woodbury*  (1859),  under  a 
general  statute  requiring  in  the  organizing  a  corporation  a 
certificate  to  be  signed,  acknowledged  and  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  business  of  the 
company  was  to  be  carried  on,  and  a  duplicate  thereof  to  be 
filed  in  the  office  of  the  Secretary  of  State ;  and  providing  also 
that  when  the  certificate  shall  be  filed,  as  aforesaid,  the  per- 
sons executing  the  same  shall  be  a  body  politic  and  corporate : 
it  was  held,  that  the  filing  of  the  duplicate  certificate  with  the 
Secretary  of  State  was  not  a  condition  precedent  to  cor- 
porate existence ;  that  the  filing  of  the  certificate  itself  with 
the  clerk  of  the  county  gave  the  corporation  a  valid  legal 
existence.     This  case  was  quoted  and  followed  by  Sawyer, 
J.,  in  Hyde  v.  Doe,'  in  the  United  States  District  Court  in 
California.     In  Illinois,   also,  a  similar  doctrine  was   laid 
down  by  the   Supreme   Court   in   Cross    v,  Pinckneyville 
Mill  Co.,3  (1855). 

In  Massachusetts,  in  Merrick  v.  Reynolds,  etc.,  Com{>any  ^ 
(1869),  where  defendant  was  sued,  as  a  corporation,  for  work 
done  and  materials  furnished  it;  the  answer  specifically 
denied  that  defendants  were   a  corporation.     The  statute 

'  14  Cal.  426.  3  17  lU.  54.    . 

'  4  Sawyer's  Rep.  133.  *    4  loi  Mass.  381. 
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required  that  before  the  company  commenced  its  business,  a 
certificate  of  its  officers  setting  forth  the  corporate  name  and 
other  particulars,  should  be  deposited  with  the  Secretary  of 
State  and  published  and  recorded.  The  certificates  men- 
tioned were  not  signed,  published  or  recorded.  All  the  acts, 
however,  of  the  association,  which  in  their  order  should  pre- 
cede them,  appear  to  have  been  regular  and  legal.  And  in 
the  opinion  of  the  court  the  said  omission  of  the  officers  could 
not  be  set  up  to  defeat  plaintiff's  rights ;  it  being  further  con- 
sidered that  these  requisitions  were  not,  by  a  true  interpreta- 
tion of  the  statute,  to  be  regarded  as  conditions  precedent 
to  corporate  existence,  and  that  a  corporate  existence  must 
necessarily  be  completed  before  they  could  be  made. 

The  Supreme  Court  of  Iowa,  in  the  Third  National  Bank 
of  Davenport  v.  Davies'  {^^7^)f  construing  a  statute  of  that 
State  requiring  articles  of  incorporation  to  be  filed  in  the 
office  of  the  Secretary  of  State  within  three  months  after 
their  filing  in  the  county  where  the  principal  place  of  busi- 
ness of  the  company  was,  by  a  divided  court,  held  that  the 
omission  to  deposit  the  articles  of  incorporation  in  the  office 
of  the  Secretary  of  State  was  not  an  omission  which  caused 
a  ceasing  of  corporate  existence  or  a  deprivation  of  its  fran- 
chises, without  proceedings  instituted  for  that  purpose.  By 
the  law  of  that  State  "  persons  acting  as  a  corporation  will 
be  presumed  to  be  legally  incorporated  until  the  contrary  is 
shown,  and  no  such  franchise  shall  be  declared  actually  null 
or  forfeited,  except  in  regular  proceedings  brought  for  that 
purpose."  The  court  say,  however,  that  "  it  is  not  claimed 
that  the  filing  of  the  articles  of  incorporation  in  the  office 
of  the  Secretary  of  State  pertains  to  the  organization  of  the 
company." 

In  Stone  v.  Great  Western  Oil  Company '  (1866),  an  action 
to  recover  corporate  assessments,  the  court  say:  '*  The  main 
objection  taken  by  appellant  to  the  proof  is,  that  the  pro- 
posed associates  did  not  file  in  the  office  of  the  Secretary  of 
State  a  certificate  in  writing  as  required  by  the  first  section 

'  43  Iowa,  424.  '  41  III.  85. 
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of  that  act.  There  are  two  requirements  specified  in  that 
section,  the  first,  that  the  writing  by  which  the  association 
shall  be  constituted  shall  be  signed  and  acknowledged 
before  some  officer  competent  to  take  the  acknowledgment 
of  deeds,  and  shall  be  filed  in  the  office  of  the  clerk  of  the 
Circuit  Court  in  the  county  in  which  the  business  is  to  be 
carried  on,  and  also  in  the  office  of  the  Secretary  of  State. 
The  third  section  provides  when  the  certificate  shall  have 
been  filed  with  the  clerk  of  the  court  and  a  duplicate  thereof 
filed  in  the  office  of  the  Secretary  of  State,  the  clerk  shall 
issue  a  license  to  the  persons  who  shall  have  signed  and 
acknowledged  the  same,  on  the  receipt  of  which,  they  and 
their  successors  shall  be  a  body  politic  and  corporate  in  fact 
and  in  name,  etc.  There  was  no  clirect  proof  that  a  dupli- 
cate of  this  certificate  was  filed  in  the  office  of  the  Secretary 
of  State,  but  on  the  presumption  that  every  public  officer 
performs  the  duties  enjoined  on  him  by  law,  it  is  a  fair 
inference  from  the  fact  that  the  clerk  issued  the  required 
license,  for  the  law  declares  a  license  shall  issue  only  when 
the  duplicate  is  filed  in  the  secretary's  office ;  but  in  the  case 
of  Cross  V.  Pinckneyville  Mill  Company,'  this  court  held 
that  requirement  to  be  directory  only,  and  the  omission  to 
file  the  duplicate  would  not  defeat  the  organization." 

In  Harrod  v.  Hamer*  (1873),  the  court  say:  "The  cor- 
poration was  organized  under  the  provisions  of  chapter  73, 
Revised  Statutes.  It  is  not  objected  or  shown  that  any 
requirement  of  the  statute  was  omitted,  or  not  complied 
with,  except  only  that  the  certificate  prescribed  by  section 
17  (sect.  19,  Tay.  Stat.),  was  not  made  and  deposited  with  the 
Secretary  of  State,  and  a  duplicate  with  the  town,  vill^^e,  or 
city  clerk,  as  therein  directed.  The  only  question,  therefore, 
is  whether  this  failure  of  the  president  and  directors  to  make 
and  deposit  the  certificate  and  duplicate,  operated  to  defeat 
the  organization,  or  to  annul  the  proceedings  by  which  the 
corporation  had  been  brought  into  existence.  The  very 
words  of  the  section  are  a  sufficient  answer:  'Before  any 
corporation  formed  and  established  by  virtue  of  the  provis- 

»  17  111.  54.  *  32  Wis.  162. 
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ions  of  this  law  shall  commence  business,  the  president  and 
directors  thereof  shall  cause  their  articles  of  association  to 
be  published,  etc.,  and  shall  make  a  certificate,'  etc.  It 
would  not  be  easy  by  any  words  to  recognize  the  existence 
of  the  corporation  without  the  publication  and  without  the 
certificate,  or  before  they  were  made,  more  clearly  than  has 
been  done  here.  The  corporate  existence  is  clearly  acknowl- 
edged, and  intended  so  to  be,  and  the  prohibition  is  only 
against  the  commencing  business  until  the  requirements  of 
the  section  are  complied  with." 

III.  The  Question  of  Estoppel.  —  Where  a  person  has  con- 
tracted with  an  assumed  corporation  de  facto^  claiming  cor- 
porate powers,  such  person  cannot  object  to  the  want  of 
requisite  organization ;  *  nor  where  a  person  has  acted  and 
participated  as  a  shareholder.* 

In  such  cases  it  has  been  held  that  the  existence  of  the 
company  cannot  be  disputed  by  the  party  recognizing  it  as 
such,  and  questions  regarding  the  regularity  of  its  organiza- 
tion are  immaterial.^ 

And  where  a  bank  had  taken,  by  way  of  discount,  a  prom- 
issory note  executed  by  an  assumed  corporation,  the  bank 
having  had  previous  dealings  with  such  assumed  corpora- 
tion, in  an  action  to  recover  the  amount  of  the  obligation 
from  an  individual  member  of  the  company  as  a  partner, 
the  bank  was  held  estopped  to  dispute  the  corporate  exist- 
ence of  the  company.^  Where  a  party  has  sued  and  obtained 
judgment  against  a  company,  as  a  corporation,  he  is  estopped 
from  afterwards  denying  its  corporate  capacity.^  A  sub- 
scriber to  shares  of  a  corporation,  subscribed  in  the  corpo- 
rate name  before  the  legal  incorporation  of  the  company,  is 
also  held   estopped,  in   an   action  on  the  subscription,  to 

'  Brewer  V.  Appleby,  i  Sandf.  158;  Methodist  Episcopal  Union  Church 
V.  Pickett,  19  N.  Y.  482. 

*  Eaton  V.  Aspinwall,  19  N.  Y.  1 19. 

3  3  Parker  v.  Northern  Central,  etc.,  R.  Co..  ^^  Mich.  23;  Stontimore  v. 
Clark,  70  Mo.  471,  and  cases  cited. 

4  Merchants  and  Manfs.  Bank  v.  Stone,  38  Mich.  779. 

5  Pochelu  f'.  Kempe,  14  La.  An.  308. 
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deny  the  legal  organization  of  the  company  at  time  of 
subscription.' 

When  the  formation  of  a  corporation  is  so  defective  that 
it  would,  in  a  proceeding  on  the  part  of  the  State  against  it, 
for  that  reason,  be  dissolved,  yet  a  subscription  to  its  capital 
stock  is  valid,  and  the  subscriber  held  estopped  to  object 
that  it  was  not  strictly  de  jure  a  corporation.' 

But  where  parties  contract  with  knowledge  of  the  facts^ 
and  imputed  knowledge  of  the  law,  as  between  themselves, 
it  is  held  no  such  estoppel  arises  as  will  prevent  a  showing 
of  corporate  non-existence.^ 

In  the  Welland  Canal  Co.  v.  Hathaway^  {\%^i)^  the  court 
held  that  the  fact  of  a  party  entering  into  a  contract  with  an 
association,  and  giving  a  receipt  to  such  association,  in  the 
name  by  which  it  is  known,  does  not  estop  such  party  from 
denying  that  such  association  is  a  body  corporate,  or  relieve 
the  association  from  proving  themselves  a  corporation,  when 
they  sue  as  such,  mainly  basing  such  opinion  on  the  ground 
that  estoppels  should  be  reciprocal  and  binding  on  both 
parties ;  and  that  where,  as  in  the  case  at  bar,  there  was  no 
such  mutuality,  or  act  on  the  part  of  the  corporation,  as 
would  prevent  it  denying  its  corporate  capacity  in  an  action 
against  it,  therefore,  the  defendant  should  not  be  held  to 
have  admitted  the  incorporation  of  the  plaintiff,  or  be  pre- 
cluded from  showing  its  non-existence. 

In  the  New  Eel  River,  etc.,  Association  v.  Durbin,'  it  was 
held  that  when  a  person  was  not  a  member  of  the  association, 
nor  had  contracted  with  it  as  a  corporation,  he  was  not  estop- 
ped from  denying  its  legal  existence ;  and  the  same  court  in 
the  subsequent  case  of  the  Indianapolis  Furnace,  etc.,  Com- 
pany V.  Herkimer,^  decided  that  where  the  plea  put  in  issue 
the  existence  of  the  corporation,  the  plaintiff  was  bound  to 
prove  such  existence  by  showing  a  compliance  with  the  statu- 
tory requisites ;  and  that  a  person  having  contracted  with 

'  Montpelier  and  Wells  River  Co.  v.  Langdon,  46  Vt.  2S4. 
»  The  Bufialo,  etc.,  R.  Co.  r.  Cary,  26  N.  V.  75. 

3  Doyle  o.  Mizner,  42  Mich.  332.         5  30  Ind.  177. 

4  8  Wend.  481.  ^  46  Ind.  146,  149. 
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plaintiff,  while  its  organization  was  incomplete,  is  not  estop- 
ped by  such  act  from  denying  its  corporiate  existence.  To 
hold  one  estopped  in  such  case,  the  court  say,  would  be  to 
make  a  new  contract  for  him  in  place  of  the  one  which  he 
made  for  himself. 

The  Supreme  Court  of  Maine,  in  Oldtown,  etc.,  R.  Co. 
V.  Veazie,'  held  that,  though  one  had  exhibited  himself  as  a 
stockholder  and  officer  of  the  corporation,  he  was  not 
thereby  estopped  to  deny  the  authority  of  the  corporation 
to  collect  the  subscriptions  to  the  stock,  or  that  he  had 
waived  all  objections  to  it ;  and  that  where  its  charter  re- 
quired a  corporation  to  have  a  certain  amount  of  capital, 
the  corporators  could  not,  by  estoppel  or  waiver,  relieve  the 
corporation  from  such  obligation. 

In  Krutz  v,  Paola  Town  Company,*  it  was  held  that  where 
by  law  a  company  ceased  to  exist  at  a  certain  date,  in  an 
action  brought  in  its  name  after  that  date,  the  defendant  was 
not  estopped  to  set  up  the  fact  of  such  non-existence,  though 
he  had  previously  dealt  with  the  company  and  recognized  its 
existence  as  a  corporation. 

In  Spencer  Field  v.  Cooks,^  where  the  transaction  was  had 
and  indebtedness  incurred  with  the  company  as  such,  the 
court  held  those  facts  did  not  preclude  the  party  from  show- 
ing that  the  company  had  no  legal  existence  as  a  corporation. 
That  where  parties  are  not  shown  to  be  in  a  situation  to  be 
aware  of  the  true  state  of  facts,  as  to  the  existence  or  non- 
existence of  the  corporation,  they  should  not  be  deprived  of 
their  rights  by  implication,  and  the  court  distinguishes  the 
case  in  hand  from  that  of  Pochelu  v.  Kemper,^  where  a 
plaintiff  having  obtained  a  judgment  against  a  company,  as 
a  corporation,  was  afterwards  held  estopped  from  denying 
its  corporate  capacity. 

And  on  the  principle  underlying  the  various  decisions  re- 
garding estoppel,  we  might  quote  Lowrie,  C.  J.,  in  Keen  v. 
Coleman : '  ''  We  do  not  see  how  there  can  be  an  estoppel 

'  39  Me.  583.  3  16  La.  An.  153. 

*  20  Km.  397.  4  14  La.  An.  308. 

5  39  Pa.  St.  302. 
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involved  in  the  very  act  to  which  the  incapacity  relates,  that 
can  take  away  that  incapacity.  If  a  legal  incapacity  can  be 
removed  by  a  fraudulent  representation  of  capacity,  then  the 
legal  incapacity  would  have  only  a  moral  bond  or  force, 
which  is  absurd." 

There  cannot  be  an  estoppel  to  show  a  violation  of  a  stat- 
ute, even  to  the  prejudice  of  an  innocent  party.' 


Frank  Titus. 


Kansas  City,  Mo. 


'  Steadman  v.  Dahamel,  i  C.  B.  888. 
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"PRESUMPTION"    IN    INDICTMENTS    FOR    CON- 

SPIRACY. 

"To  make  a  complete  crime  cognizable  by  human  laws^ 
there  must  be  both  a  will  and  an  act." 

''As  a  vicious  will  without  a  vicious  act  is  no  civil  crime^ 
so,  on  the  other  hand,  an  unwarrantable  act  without  a  vicious 
will  is  no  crime  at  all." ' 

Such  act  —  the  corpus  delicti — is  to  be  first  proven,  by 
"  clear  and  unequivocal  proof." ' 

Such  intent  is  "  to  be  brought  directly  home  to  the  defend- 
ant," after  "  the  corpus  delicti  is  clearly  shown,"  3  and  this 
may  be  accomplished  through  a  presumption,  according  to 
many  cases,^  whose  origin  has  been  stated  thus :  "  Proof 
that  a  man's  body  has  gone  through  a  set  of  motions,  usually 
caused  by  a  certain  state  of  mind,  raises  a  presumption  that 
they  were  so  caused  in  the  particular  case  at  issue."  ^ 

Although,  as  stated  by  Blackstone,  a  vicious  will  is  not  a 
crime,  yet  the  unlawful  co-operation  of  several  vicious  wills 
does  constitute  a  crime  —  a  conspiracy. 

This  crime  differs  from  any  other  in  that  it  does  not  in- 
clude any  physical  act,  but  is  complete  when  two  or  more 
minds  have  met  in  the  unlawful  agreement.^ 

The  corpus  delicti  is  here  a  mental  act.  The  logical  result 
of  this  distinction  is,  that  this  mental  act  must  be  proven  as 
a  fact,  and  then  its  intent,  or  malice,  may  be  presumed. 

From  losing  sight  of  this  distinction,  confusion  has  arisen 
in  the  cases,  the  meaning  of  one  class  having  been  thus  con- 

'  4  Blaw  Com.  21. 

*  I  Whart,  sect  744;  2  Hale's,  P.  C.  290  (Ld.  HsXt*^  famous  tticium), 
3  2  Whart,  sect  635.  4  i  Whart.,  sect  712. 

'  Steph.  Crim.  Law,  304. 

*  2  Whart.,  sect  2353;  Add.  on  Torts,  ch.  13,  p.  739;  7  S.  &  R.  476. 
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densed :  "  The  actual  fact  of  conspiracy  may  be  inferred 
*  *  *  from  circumstances,  and  the  concurring  conduct  of 
the  defendants  need  not  be  directly  proven ;"  and, "  coherence 
of  action  on  a  material  point,  or  collocation  of  independent 
but  co-operative  acts  by  persons  closely  associated  with  each 
other,  seems  to  be  sufficient  to  enable  the  jury  to  presume 
concurrence  of  sentiment."  * 

In  other  words,  seems  to  be  sufficient  to  enable  the  jury 
to  presume — what  the  law  has  ever  insisted  upon  their  find- 
ing as  a  fact  —  the  corpus  delicti.  One  more  quotation  will 
be  sufficient.  The  indictment  was  for  conspiring  to  break  a 
law  of  the  United  States  by  stopping  the  mails.  Stoppage 
of  the  cars,  and  thereby  of  the  mails,  was  proven.  The 
charge  contains  this  language :  "  Was  their  (the  prisoners') 
object  to  obstruct  and  hinder  the  train  from  going  forward 
at  the  time  ?  If  you  find  that  was  the  common  purpose  and 
object,  and  it  necessarily  resulted  from  it  that  the  mail  was 
detained,  then  you  will  be  justified  in  finding  that  they  con- 
spired together  to  wilfully  and  knowingly  obstruct  the 
mail ; "  and,  "  if  you  find  that  there  was  a  common  purpose 
and  object  to  hinder  the  road  and  prevent  its  running,  hoping, 
thereby,  to  be  reinstated,  and  that  it  was  a  necessary  conse- 
quence of  such  hinderance  that  the  mails  were  retarded,  and 
that  they  wilfully  and  knowingly  hindered  and  retarded  the 
mails,  it  is  your  duty  to  find  these  men  guilty/'  * 

Now,  unquestionably  '*  circumstances,"  **  concurring  con- 
duct," "collocation  of  independent  but  co-operative  acts," 
"  devious  windings,"  etc.,  may  be  evidence  tendmg  to  prove 
a  conspiracy,  but  "  the  adequacy  of  the  evidence  is  for  the 
jury."  3  Their  judgment  upon  this  is  paralyzed  by  an  in- 
struction to  presume,  or  a  peremptory  direction  to  find  the 
existence  of  a  conspiracy.     How  did  this  distinction,  cul- 

'  2  Whart,  sect.  2355. 

*  U.  S.  V.  Stevens  et  at,  U.  S.  Dist.  Ct  Dist  Me.,  reported  in  Easteni 
papers. 

3  The  Commonwealth  v,  McLean,  2  Pars.  368.  This  case  is  free  from  this 
confusion. 


«  «.«»e*«.«*«^.^^r  *' 


PRESUMPTION      IN  INDICTMENTS  FOR  CONSPIRACY.     547 

minatihg  in  the  above  illustrative  results,  happen  to  be  lost 
sight  of? 

It  seems  to  me  that  it  may  have  been  by  confounding  the 
intent,  or  malice,  of  an  individual  criminal  with  that  mental 
association  which  is  the  corpus  delicti  of  conspiracy,  and 
then  by  including  both  in  a  presumption  based  upon  the 
theory  that  natural  consequences  of  acts  must  have  been 
intended. 

But  a  conspiracy  is  not  a  consequence,  on  the  contrary, 
it  is  an  antecedent.  This  presumption  should  be  confined 
to  intent,  for  it  does  not  include  a  concurrence  of  intents. 
It  is  only  the  state  of  mind  —  the  will — of  the  doer  of  an  act 
which  is  legally  presumed.  Whether  he  did  the  act,  —  here, 
whether  he  conspired,  —  is  a  question  of  fact.  If  the  jury 
find  the  fact,  then  the  law  supplies  the  presumption  of  intent, 
or  will,  in  the  doing  of  it ;  and  the  crime  is  complete.  With- 
out proof  of  a  crime,  "  beyond  a  reasonable  doubt,"  convic- 
tion is  neither  right'  nor  desirable,  and  no  presumption  or 
inference  should  be  admitted  to  secure  it. 

In  United  States  v.  Stevens  et  al.,'  stress  was  laid  in  the 
charge  upon  the  rule  that  intention  to  produce  the  natural 
consequences  of  acts  done  is  always  presumed :  and  it  was  so 
put  to  the  jury  as  to  make  intention  include  conspiracy. 
Thereby  the  jury  were  virtually  told  that,  as  the  law  presumed 
intention  to  stop  the  mails  —  that  being  a  natural  consequence 
of  stopping  the  train  —  so  it  presumed  a  conspiracy  to  stop 
the  mails. 

This  converts  "intention"  into  conspiracy.  But  mere 
^'intention "  is  no  more  " conspiracy"  than  a  mere  offer  is  a 
contract. 

By  the  very  definition  of  each,  mutuality  is  an  essential 
element  to  be  found  in  a  contract  upon  preponderance  of 
testimony,  but  in  a  crime  beyond  a  reasonable  doubt.  Now, 
it  may  be  that  juries  would  find  a  conspiracy  as  a  fact  in 
many  cases,   where   erroneously,   if  the  above  distinction 

*  U.  S.  Dist  Ct  Dist  Me ,  reported  in  Eastern  papers. 
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exists,  they  are  instructed  to  presume  it ;   but  this  is  no 
reason  for  creating  a  judicial  crime. 

To-day,  the  difference  between  conspiracy  and  other 
crimes :  that  its  corpus  delicti  is  mental  and  not  physical ; 
and  the  conclusion  therefrom  that  it  must  be  found  as  a  fact, 
may  seem  of  small  value. 

To-morrow,  under  changed  political  or  judicial  conditions, 
it  may  stand  as  a  safeguard  to  the  citizen. 

Edward  Payson  Payson. 

Portland,  Mb.,  Febmary  j,  1883. 
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CONDITIONS  IN  PARDONS. 

Wharton;  in  his  Treatise  on  Criminal  Law,  says :  "  It  majr 
now  be  considered  as  settled  law  that  conditions  in  pardons 
may  be  made,  and  that  on  their  violation  the  pardon  is 
suspended,  and  the  original  sentence  revives.  This  is 
eminently  the  case  when  the  offender,  after  being  released 
on  condition  he  leaves  the  country,  refuses  to  go,  or  surrep- 
titiously returns." ' 

This  paragraph  suggests  several  interesting  questions,, 
which  seem  not  to  have  suggested  themselves  to  Dr.  Whar* 
ton's  mind,  or  else  the  statement  of  them  and  the  answer  to 
them  were  considered  out  of  the  line  of  his  work. 

Can  the  Governor  of  a  State,  in  whom  is  lodged  the  par- 
doning power,  grant  a  conditional  pardon,  and  in  lieu  of  the 
judicial  sentence  substitute  a  punishment  unknown  to  the 
law?  Where  is  lodged  the  power  to  determine  whether  the 
condition  has  been  breached  ?  These  are  two  questions  of 
great  practical  moment.  Perhaps  no  condition  is  more 
frequently  annexed  to  pardons  than  that  the  convict  shall 
leave  the  State  and  never  again  return  into  it.  And  I 
believe  the  invariable  practice  is,  that  the  Governor 
himself  determines  whether  the  condition  has  been  violated,, 
and,  if  in  his  own  opinion  it  has,  to  order  the  arrest  of  the 
offender  and  the  carrying  out  of  the  original  sentence.  It  is 
my  opinion  that  banishment  from  the  State  cannot  be  legally 
annexed  to  a  pardon,  and  that  the  Executive  has  no  power 
to  determine  the  breach  of  a  condition. 

"The  power  of  comniutation,"  says  Justice  McLean,  in  his 
dissenting  opinion  in  Ex  parte  Wells,* "  overrides  the  law  and 
the  judgments  of  courts.  It  substitutes  a  new  and,  it  may 
be,  an  undefined  punishment  for  that  which  the  law  pre- 
scribes a  specific  penalty.     It  is,  in  fact,  a  suspension  of  the 

*  Vol.  I,  sect.  591^.  ■  18  How.  307. 
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law  and  substituting  some  other  punishment  which,  to  the 
Executive,  may  seem  to  be  more  reasonable  and  proper.  If 
the  law  controlled  the  exercise  of  this  power,  by  authorizing 
solitary  confinement  for  life  as  a  substitute  for  the  punish- 
ment of  death,  and  so  of  other  offences,  the  power  would 
be  unobjectionable ;  the  line  of  action  would  be  certain ; 
and  abuses  would  be  prevented.  But  where  this  power  rests 
in  the  discretion  of  the  Executive,  not  only  as  to  its  exercise 
but  as  to  the  degree  and  kind  of  punishment  substituted, 
it  does  not  seem  to  be  a  power  fit  to  be  exercised  over  a 
people  subject  only  to  the  laws." 

*'I  do  not  doubt,"  he  continues,  "that  the  President,  under 
the  power  to  pardon,  may  remit  the  penalty  in  part;  but  this 
consists  in  shortening  the  time  of  imprisonment,  or  reducing 
the  ampunt  of  the  fine,  or  in  releasing  entirely  from  the  one 
or  the  other.  This  acts  directly  upon  the  sentence  of  the 
court,  under  the  law,  and  is  strictly  an  exercise  of  the  par- 
doning power,  in  lessening  the  degree  of  punishment  called 
for  by  mistaken  facts  on  the  trial,  or  new  ones  which  have 
since  become  known." 

The  court,  in  that  case,  held  that  the  President  of  the 
United  States  has  the  same  power  to  grant  pardons  as  the 
King  of  England,  and  can  grant  a  conditional  pardon  to  a 
convicted  murderer,  sentenced  to  be  hung,  changing  that 
punishment  to  imprisonment  for  life.  I  suppose  the  Queen 
of  England  can  change  a  sentence  of  death  into  a  sentence 
of  imprisonment,  but  she  cannot  change  it  into  a  sentence 
of  banishment.  "No  power  on  earth,"  says  Blackstone,* 
"  except  the  authority  of  Parliament,  can.  send  any  subject 
of  England  out  of  the  land  against  his  will ;  no,  not  even  a 
criminal.  For  exile  and  transportation  are  punishments  at 
present  unknown  to  the  conimon  law ;  and,  whenever  the 
latter  is  now  inflicted,  it  is  either  by  the  choice  of  the  crim- 
inal himself  to  escape  a  capital  punishment,  or  else  by  the 
express  direction  of  some  modern  act  of  Parliament." 

If  a  convict  is  pardoned  on  condition  that  he  leaves  the 
State  never  to  return,  and  thereupon  goes  to  another  State 

'  I  Bla.  Com.,  p.  137. 
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and  domiciles  himself,  can  he,  as  a  citizen  of  that  State, 
re-enter  the  territory  of  the  former  under  the  protection  of 
that  clause  of  ^e  Federal  Constitution  which  gives  to  the 
citizens  of  each  State  all  privileges  and  immunities  of  citi- 
zens in  the  several  States?  If  the  condition  is  one  author- 
ized by  law,  then,  I  should  think,  its  breach  revives  the 
original  sentence,  although  such  breach  may  consist  of  an 
act  protected  by  that  clause  of  the  Constitution.  But  the 
true  question  is,  as  it  seems  to  me,  is  banishment  or  exile  a 
punishment  known  to  our  law  ?  The  Executive  cannot  sub- 
titute  any  punishment  in  lieu  of  the  judicial  sentence,  but 
only  such  as  is  authorized  by  law.  He  could  not  annex 
such  a  condition  to  his  pardon  as  that  the  convict  should 
walk  naked  through  the  streets  of  a  town,  or  should  eat  a 
hundred  quails  at  a  sitting,  or  go  to  church  every  Sunday 
for  the  remainder  of  his  life.  Such  conditions  as  these 
would  be  pronounced  void  and  the  pardon  held  to  be  an 
unconditional  one.  Is  not  the  condition  that  the  convict 
shall  leave  the  State  never  to  return  void  on  the  ground  of 
public  policy  ?  Should  a  State  be  allowed  to  get  rid  of  her 
criminals  by  driving  them  across  her  line  into  a  sister  State  ? 
If  she  owned  a  Cayenne,  or  some  island  in  the  ocean,  there 
could  be  no  objection  to  her  transporting  her  convicts  there 
and  colonizing  it  with  them. 

A  very  singular  case  is  reported  in  an  old  issue  of  NiUs 
Register^  October  23,  1830 :  "A  man  named  Jeremiah  Smith, 
for  a  crime  committed,  was  sentenced  to  death  in  1821,  but 
was  pardoned  by  the  Governor  on  condition  of  his  suffering 
an  imprisonment  of  three  months  and  then  leaving  the  State 
never  to  return  to  it.  After  undergoing  the  imprisonment, 
Smith  left  South  Carolina  and  settled  in  North  Carolina, 
near  the  line  of  the  two  States.  He  was  a  blacksmith,  and 
in  1826,  the  people  of  a  ireighborhood  adjacent  to  that  in 
which  Smith  lived  in  North  Carolina,  wanting  one  of  his 
trade,  induced  this  man  by  their  persuasion  to  move  into 
their  settlement,  assuring  him  he  would  not  be  in  any 
danger,  and  his  good  conduct  since  his  conditional  pardon 
would  make  his  residence  safe.      It  appears  that  he  lived 


552  CONDITIONS    IN    PARDONS. 

unmolested  in  South  Carolina  in  1826  and  1827,  until  one  of 
his  neighbors,  with  whom  he  had  a  fight,  informed  Gov. 
Miller  of  Smith's  being  in  the  State,  when  the  Governor  is- 
sued his  proclamation  offering  a  reward  for  his  apprehension. 
Smith  in  the  meanwhile  had  returned  to  North  Carolina, 
where  he  was  pursued  by  the  person  with  whom  he  had  a 
iight  and  two  or  three  others,  seized  and  brought,  without 
legal  authority,  into  South  Carolina,  ^nd  on  the  affidavit  of 
one  of  his  captors  committed  to  prison. 

"  Having  been  brought  before  Chancellor  Harper,  on  a 
writ  of  habeas  corpus^  it  was  urged  against  his  discharge, 
that,  although  his  arrest  in  North  Carolina  was  without  au- 
thority, yet  his  detention  in  South  Carolina  was  lawful ;  that 
not  having  complied  with  the  condition  of  his  pardon,  Smith 
was  a  convicted  felon,  unpardoned  and  unpunished,  and 
ought  not  to  be  again  let  loose  upon  the  community,  no 
matter  how  irregularly  he  had  been  brought  within  the  juris- 
diction of  South  Carolina.  Among  other  arguments  used 
by  the  counsel  for  the  prisoner,  it  was  contended  that  hav- 
ing become  a  citizen  of  North  Carolina  he  had,  as  such,  rights 
under  the  Constitution  of  the  United  States,  of  which  no 
inferior  tribunal  could  deprive  him  ;  that  a  clause  of  the  Con- 
stitution declares  that  the  '  citizens  of  each  State  shall  be 
entitled  to  all  the  immunities  of  citizens  in  the  several  States; ' 
that  as  a  citizen  of  North  Carolina  he  had  the  right  to  come 
into  South  Carolina,  and  that  in  this  character  he  came  pure 
into  the  sister  State  —  he  had  not  become  a  citizen  of  North 
Carolina  upon  conditions,  as  the  Constitution  makes  none. 
it  was  contended  that  the  pardon  could  not  affect  constitu- 
tional rights,  and  when  they  came  in  conflict  the  conditions 
of  the  pardon  must  yield  to  the  rights  which  the  prisoner 
had  acquired  as  ^  citizen  of  North  Carolina. 

"  The  chancellor  decided  against  the  release  of  the  pris- 
oner, and  remanded  him  to  jail.  His  case,  which  has  excited 
a  good  deal  of  interest,  is  to  be  again  argued  on  the  motion 
to  pass  upon  him  sentence  of  death." 

I  do  not  know  what  was  the  result  of  that  argument,  or 
what  afterwards  became  of  Smith.     I  can  only  hope  that  he 
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was  not  hung,  though  I  suppose  it  matters  very  little  to  him 
now  whether  he  was  or  not. 

Some  years  since,  a  convict,  named  Jack  Wrenne,  was 
brought  before  me,  as  one  of  the  circuit  judges  of  this  State, 
by  a  writ  of  habeas  corpus,  alleging  these  facts :  He  had  been 
convicted  in  the  Criminal  Court  at  Memphis,  in  1872,  of  the 
the  crime  of  robbery,  and  sentenced  to  fifteen  years'  impris- 
onment in  the  State  prison.  Christmas,  1876,  he  was  par- 
doned by  Governor  Porter,  "on  condition  he  leaves  the 
State  immediately  and  never  returns."  Three  days  after- 
wards the  pardon  was  revoked  by  the  Governor  for  an  alleged 
violation  of  the  condition.  In  the  meantime  Wrenne  had 
made  his  way  to  Chattanooga,  not  far  from  the  Georgia  line, 
and  there  was  seized  with  an  attack  of  pleuresy,  and  con- 
fined to  his  bed  for  some  weeks.  As  soon  as  he  could  get 
about  he  commenced  making  arrangements  to  leave,  when 
he  was  arrested  by  an  order  from  the  Governor,  and  placed 
in  prison  to  serve  out  his  original  sentence.  He  was  dis- 
-charged  on  the  ground  that  the  Governor  had  no  power  to 
determine  whether  the  condition  of  the  pardon  had  been 
breached,  that  being  a  question  for  judicial  determination. 

Can  the  Queen  of  England  revoke  her  pardon  once 
granted,  and  order  the  arrest  of  the  ex-convict  and  his  in- 
carceration under  his  former  sentence?  On  the  contrary, 
the  breach  of  the  condition  and  the  identity  of  the  accused 
must  be  determined  by  a  jury,*  The  only  case  that  I  have 
found  in  this  country  on  the  point,  is  The  People  v,  James.' 
There  the  prisoner  had  been  convicted  of  forgery.  He  had 
been  pardoned  by  the  Executive,  on  condition  of  leaving  the 
United  States  within  forty  days.  Being  found  in  the  city  of 
New  York  after  the  expiration  of  the  time  limited  for  his 
departure  from  this  country,  he  was  taken  up  and  committed 
to  the  county  prison.  The  district  attorney  obtained  a  rule 
against  him,  ordering  him  to  show  cause  (and  the  reporter 
adds,  in  a  foot  note,  that  the  same  practice  was  pursued  in 
Rex  V,  Madan),3  why  he  should  not  be  remanded   under 

*  See  Ratcliflfe's  Case,  Fost.  41.  *  2  Caines,  56. 

3  I  Leach,  263. 
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his  former  sentence.  The  prisoner  being 'brought  up  and 
put  to  the  bar,  the  record  of  his  former  conviction  was  pro- 
duced, and  his  identity  ascertained  by  his  own  confession. 
(And  here  the  reporter  refers  to  McNeil's  Case/  to  show 
the  necessity  of  producing  the  record  of  his  former  convic- 
tion). It  appearing,  however,  that  he  had  been  insane  part 
of  the  time  since  he  had  been  pardoned,  the  whole  time  in 
ill  health  and  in  very  indigent  circumstances,  the  court  was 
pleased  to  order  his  discharge,  and  that  he  should  have 
forty  days  from  thence  to  comply  with  the  condition  of  his 

pardon. 

Frank  T.  Reid. 

NASHVn.LB,  Tenn. 

*  I  Caines,  72. 

NoTB.  — See  in  Re  Canadian  Prisoners  (i  P.  &  D.  516;  2  W.,  W.  &  H. 
19 ;  X.  r.  nom.  Watson's  Case,  9  A.  &  E.  731),  for  a  very  fiill  and  able  discus- 
sion by  counsel  and  court  of  some  of  the  leading  questions  mentioned  in 
above  article.  It  was  there  held  that  participants  in  the  Canadian  rebellion, 
who  had  not  been  tried,  but  who,  under  a  Canadian  statute  had  prayed  for 
pardon,  and  had  accepted  from  the  Governor  General  a  commutation  to  ban- 
ishment and  imprisonment  for  life  in  Van  Dieman's  Land,  could  not  be 
discharged  on  habeas  corpus  in  England,  while  there  en  route,  awaiting 
transportation  in  the  Liverpool  jail.  —  Edftor. 
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Auctions  and  auctioneers, 

I.  Gekbral  Considerations. 
(i.)  General  and  HistoricaL 

(2.)  General  Statutory  Requirements  —  Definitions. 
(3.)  Appointment 

II.  Op  the  Auction  Sale. 
(4.)  Of  Bidding. 

(5.)  Of  the  Nature  of  the  Contract. 
(6.)  Fraud  and  Mistake. 

III.  Op  the  Rights  and  Powers  op  an  Auctioneer. 

(7.)  Of  the  Extent  of  his  Power. 

(8.)  Of  the  Conditions  of  Sale. 

(9.)  Cannot  Sell  at  Private  Sale, 

(la)  Cannot  Delegate  his  Authority, 

(ii.)  Cannot  Bid  or  Buy  for  Another. 

(12.)  Of  the  Power  to  Warrant 

(13.)  Of  the  Right  to  Bring  an  Action. 

( 14.)  May  Receive  Payment 

(15.)  May  Refuse  to  Receive  a  Bid. 

(16.)  Of  the  Power  of  Resale. 

IV.  Op  the  Duties  and  Responsibilities  op  an  Auctioneer. 

(17.)  Must  Obey  Instructions. 

(18.)  Must  Use  Diligence  and  Honesty. 

(19.)  Selling  for  Undisclosed  Principal. 

(20.)  The  Insertion  of  the  Goods  of  a  Third   Person  without  the 

knowledge  of  the  Auctioneer. 
(21.)  Of  the  Sale  of  Stolen  Goods. 
(22.)  Of  the  Auctioneer's  Liability  as  a  Stakeholder. 

V.  Of  the  Eppect  op  Pupping  and  Combinations. 

(23.)  The  General  Rule  as  to  Puffers. 
(24.)  Exceptions  and  Modifications. 
(25.)  Conflict  between  Law  and  Equity. 
(26.)  Of  the  Statute  30  and  31  Victoria. 

(27.)  Sham  Bids  by  Auctioneers  without  the  Knowledge  of  the  Prin- 
cipal. 
(28.)  Sales  "  Without  Reserve." 
(29.)  Of  Combinations  among  Bidders. 
(30.)  Preventing  Parties  from  Bidding. 

VI.  Op  the  Statute  op  Frauds. 

(31.)  Auction  Sales  within  the  Statute. 
(32.)  Nature  of  the  Auctioneer's  Agency. 
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(33.)  Of  the  Memorandum  of  Sale. 

(a.)  Must  contain  what 

(^.)  By  whom  made. 

(r.)  When  made. 
(34.)  Part  Performance,  etc 

VII.  Op  the  Compensation  of  Auctioneers. 
(35.)  The  General  Rule. 
(36.)  Auctioneer's  Fee  in  Prize  Cases. 

I.  General  Considerations, 

( I .)  General  and  Historical.  —  The  practice  of  selling  prop- 
erty at  auction  sale  is  very  ancient.  It  probably  orig^ated 
with  the  Romans,  who  gave  it  the  name  auctis,  an  increase, 
because  the  proffered  property  was  sold  to  him  who  would 
offer  the  most  for  it.  It  was  established  for  the  disposal  of 
military  spoils,  and  was  conducted  suikastatio,  or  under  the 
spear,  which  was  stuck  in  the  ground. 

At  a  later  time  a  mode  of  sale  by  auction  called  the  "sale 
by  the  candle,"  or  by  the  "inch  of  candle,"  was  used. 
This  consisted  in  offering  the  property  for  sale  for  such  a 
time  as  would  suffice  for  the  burning  of  an  inch  of  candle. 
When  the  measure  was  burned  to  that  extent,  the  highest  bid- 
der was  declared  to  be  the  purchaser. 

Still  another  method  is  practised  in  modern  times.  It  is 
said  that  a  Dutchman  never  does  a  thing  like  any  one  else, 
and  this  is  exemplified  by  what  is  known  as  a  Dutch  auction, 
which  consists  in  putting  the  property  up  at  a  high  price, 
usually  greater  than  its  value,  and  then  gradually  lowering 
the  price  until  some  one  closes  the  sale  by  accepting  the 
offer,  and  thus  becoming  the  purchaser.  In  each  method  it 
will  be  seen  that  competition  is  a  necessary  element. 

It  is  a  part  of  the  auctioneer's  duty  in  exercising  his 
calling,  occupation,  or  trade,  to  incite  competition  of  bidding 
and  dispose  of  the  property  to  the  highest  bidder.  The 
method  of  sale  with  which  we  have  to  do  is  essentially  that 
practised  by  the  Romans,  and  consists  in  offering  the  prop- 
erty for  sale  by  public  outcry  to  the  highest  bidder  on  the 
spot.  The  party  making  such  sale  is  known  as  the 
auctioneer.  His  business  consists  in  selling  at  public  outciy 
the  goods  of  another,  under  an  agreement,  express  or  im- 
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plied,  that  he  shall  receive  for  his  labor  a  just  and  reasonable 
compensation.' 

(2.)  General  Statutory  Regulations  —  Definitions.  —  An 
auctioneer  is  supposed  to  adopt  the  occupation  as  a  business 
and  mode  of  acquiring  pecuniary  gain  to  himself,  and  the 
government  usually  demands  from  him  a  sum  of  money  for 
the  right  to  exercise  the  occupation  to  the  exclusion  of  other 
persons.  Various  statutes  governing  the  appointment  and 
regulating  the  duties  and  liabilities  of  auctioneers  are  found 
in  the  different  States,  although  varying  in  detail  they  resem- 
ble each  other  in  their  principal  features.  Generally,  before 
carrying  on  the  business  of  an  auctioneer  a  license  must  be 
procured  from  the  proper  authorities  and  a  fee  paid  under  k 
penalty  prescribed  by  law. 

It  is  sometimes  difficult  to  determine  what  constitutes  an 
auction  sale,  so  as  to  render  the  party  making  such  sale  lia- 
ble to  the  penalty  for  acting  as  an  auctioneer  without  having 
first  procured  a  license.  Under  a  statute  which  contained 
the  words,  "  or  by  any  other  mode  of  sale  at  auction,  or 
whereby  the  highest  bidder  is  deemed  to  be  the  purchaser," 
it  was  held,  that  where  a  vendor  invited  each  party  who 
wished  to  purchase  to  put  down  two  sums  on  a  slip  of  paper 
and  the  party  whose  paper  was  found  to  contain  the  highest 
number  bid,  was  declared  to  be  the  purchaser,  at  the  lowest 
of  the  sums  if  that  exceeded  the  highest  of  any  other  bid- 
der, it  was  a  sale  at  auction  within  the  statute.  "  It  was 
not,"  said  Garrow,  B.,*  "  a  sale  by  outcry,  nor  by  the  ham- 
mer, nor  by  candle ;  but  it  is  in  effect  the  same  thing  as  an 
ordinary  auction,  where  one  person  bids  a  certain  sum, 
another  increases  the  offer  and  so  on,  till  no  one  will  advance 
further,  and  the  highest  bidder  becomes  the  purchaser." 

But  a  person  who  refuses  to  accept  an  offer  below  the 
regular  retail  price  is  not  an  auctioneer,  although  he  sells  by 
public  outcry .3 

There  is  an  essential  difference  between  an  auctioneer  and 

'  Crandall  v.  The  State,  28  Ohio,   479;  Hunt  v.  City  of  Philadelphia,  35 
Pa.  St  377;  Thomas  v,  Kerr,  3  Bush,  619;  Story  on  Sales,  sect.  460. 
■  Rex  V.  Taylor,  McCle.  362.  3  Crandall  v.  The  State,  28  Ohio  479. 
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a  pawnbroker.  The  business  of  the  latter  consists  in  lendinj; 
money  upon  interest.  Like  an  auctioneer,  he  may  sell  at 
public  auction,  as  a  power  of  sale  enters  into  and  forms  a 
part  of  the  definition  of  a  pawnbroker.  But  the  fact  that 
he  lends  money  on  a  pledge  fixes  him  as  such  and  dis- 
tinguishes him  from  an  auctioneer.' 

A  distinction  is  sometimes  made  between  requiring  a 
license  for  selling  at  auction  and  for  exercising  the  occupa- 
tion of  an  auctioneer.  Thus,  where  one  section  of  an  ordi- 
nance read :  ''  Before  any  person  shall  proceed  to  sell  at  pub- 
lic auction,  *  *  *  nierchandise  of  any  class  whatever/' 
and  another,  "  any  person  desiring  to  exercise  the  calling  or 
occupation  of  an  auctioneer  *  *  *  shall  first  obtain  a 
license  therefor/'  it  was  held  that  one  section  applied  to  the 
party  who  had  goods  which,  he  desired  to  dispose  of  at  auc- 
tion, and  the  other  to  the  party  who  made  the  outcry,  thus 
requiring  a  license  for  both  **  auctions  "  and  "  auctioneers/' 
The  same  party  may,  of  course,  occupy  both  positions,  but 
otherwise  each  party  must  have  a  license.'  A  person  may 
be  guilty  of  exercising  the  trade  of  an  auctioneer  without  a 
license,  although  he  receives  no  compensation  for  the  act  of 
selling.^ 

In  addition  to  taking  out  a  license  and  paying  the  pre- 
scribed fee,  an  auctioneer  must  generally  enter  into  a  bond 
with  approved  sureties  for  the  proper  discharge  of  his  duties, 
and  this  bond  becomes  security,  not  only  for  the  payment  of 
his  duties  to  the  State,  but  also  for  his  private  customers. 
"It  is  a  general  rule  resulting  from  a  view  of  our  whole 
official  system,  that  when  an  ofiicer  gives  a  bond  for  the 
performance  of  his  duties,  it  shall  operate  to  protect  the 
individuals  who  are  obliged  by  the  law  to  resort  to  his  office, 
as  well  as  the  public  by  whom  he  is  appointed."  ^ 

'  Hunt  V,  City  of   Philadelphia,    35    Pa.   St  277;    Thomas  v,  Kerr,  3 
Bush,  619. 

•  Fretwell  v.  City  of  Troy,  18  Kan.  271. 

3  The  State  v.  Buckcr,  24  Mo.  557. 

4  Dallas  V,  Chaloner,  3  Dall.  500;  Lea  v.  Yard,  4  Dall.  85;  St  Loois 
Church  r.  Bermeval,  13  La.  An.  321. 
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Thus  when  the  act  of  assembly  gave  the  auctioneer  the 
exclusive  right  of  selling  goods  at  auction,  except  in  particu- 
lar cases,  and  he  failed  to  pay  over  money  to  his  employev^ 
his  sureties  were  held  liable  on  the  official  bond  for  a 
breach  of  that  part  of  the  condition  which  bound  the  auc- 
tioneer to  do  and  permit  whatever  the  law  required.^ 

So  when  goods  were  sent  to  an  auctioneer  with  instruc- 
tions to  sell  them  at  public  auction,  and  he  sells  them  at 
private  sale  and  fails  to  pay  over  the  proceeds,  his  bond  is 
liable.'  But  when  goods  were  sold  for  cash  and  the  owner 
accepted  a  note,  payable  at  some  future  date,  from  the  auc- 
tioneer, without  the  consent  of  the  sureties  on  his  bond,  they 
are  held  discharged,  and  thus,  although  no  consideration 
was  shown  for  accepting  the  notes  and  allowing  the  time.' 

The  liability  of  the  sureties  continues  as  long  as  the  auc- 
tioneer continues  to  act  as  an  auctioneer,  although  the  term 
of  his  office  has  expired  and  he  has  not  renewed  his  com- 
mission. The  mere  continuance  of  the  business  is  sufficient 
to  support  a  suit  upon  the  bond.  "  It  would  be  an  intolera- 
ble mischief,"  says  Chief  Justice  Agnew,  "  if  one  having  a 
lawful  commission  and  a  power  to  continue  it  by  payment 
of  the  license  fee,  was  to  be  exonerated  from  his  bond,  and 
his  sureties  discharged  by  his  mere  omission  to  pay  the 
license  fee  to  the  State  treasurer,  a  matter  unknown  to  the 
public.  No  one  could  be  safe  in  employing  him  in  the 
second  and  third  years  without  an  inquiry  at  the  treasury 
department.  The  sureties  are  bound  to  know  the  law  of  his 
appointment,  and  that  they  were  liable  for  the  continuance 
of  his  occupation  as  much  as  for  the  primary  term;  and 
they  cannot  escape  on  the  ground  that  he  has  omitted 
to  perform  one  of  the  very  duties  for  which  they  bound 
themselves,  well  and  faithfully,  to  perform  the  terms  of  pay- 
ment and  all  the  duties  required  of  him  as  an  auctioneer 

'  Rawleigh  v,  Halloway,  3  Hawks,  234. 

*  McMeshen  v.  Mayor,  etc.,  5  Har.  &  J.  534. 

3  Mouton  V,  Moble,  I  La.  An.  192. 
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directed  and  required  by  law."'  But  the  sureties  cannot  be 
held  to  account  for  money  received  and  converted  by  the 
auctioneer  after  his  term  of  office  has  expired."* 

(3.)  Appointment,  —  It  is  not  necessary  that  the  contract 
with  an  auctioneer,  even  for  the  sale  of  lands,  should  be  in 
writing,  but  a  mere  verbal  appointment  is  sufficient.  Under 
such  an  appointment  he  cannot,  as  a  matter  of  course,  make 
the  deed,  but  he  can  cry  the  sale  and  strike  the  property  to 
the  highest  bidder.^ 

II.  Of  the  Auction  Sale. 

(4.)  Of  Bidding.  —  A  bid  at  an  auction  is  not  binding  on 
the  bidder  until  it  is  assented  to  by  the  other  party,  and  it 
may  be  retracted  at  any  time  before  the  fall  of  the  hammer,^ 
which  is  the  ordinary  mode  of  signifying  the  seller's  assent^ 
Before  this  there  are  only  mutual  propositions  and  no  mu- 
tual agreement  to  the  same  definite  proposition.^  But  the 
retraction  must  be  distinctly  made,  and  in  such  a  manner  as 
to  be  heard  by  the  other  party .7  The  buyer  may  refuse  on 
the  spot  to  accept  the  property,  if  it  appears  that  the  con- 
ditions of  sale  are  different  from  his  understanding  of  them ; 
but  if  he  remains  silent,  his  assent  is  implied.  So  a  bid  may 
be  retracted  by  implication,  as,  for  example,  where  the  auc- 
tioneer adjourned  the  sale  of  the  particular  article,  and  pro- 
ceeded to  sell  something  else,  without  the  express  consent  of 
the  bidder.^  The  mere  advertisement  of  property  to  be  sold 
at  auction  does  not  amount  to  a  contract  with  any  one  who 
might  have  acted  upon  it,  nor  to  a  warranty  that  all  the  arti- 
cles would  be  put  up  for  sale,  and  no  action  can  be  sustained 

«  Daly  V,  The  Commonwealth,  75  Pa.  St.  331. 
*  Florence  v.  Richardson,  2  La.  An.  663. 

3  Vonst  V,  Hopkins,  24  111.  326;  Doty  v.  Wilder,  15  111.  40,  75;  Johnson 
V.  Dodge,  17  III.  433* 

4  Wanser  v.  Buck,  6  Hare,  443 ;  Marlow  v.  Harrison,  3  EI.  &  EL  295. 

5  Payne  v.  Cone,  3  T.  R.  148. 

^  Payne  v.  Cone,  5T.  R.  148;  Ratledge  v.  Grant,  4  Bing.  653;  Cook  r. 
Oxley,  3T.  R.  155. 

7  Jones  V,  Nanney,  McCle.  39;  x.  c,  13  Price,  76. 

^  Donalson  v.  Kerr,  6  Pa.  St.  486 ;  Jones  v,  Nanney,  McCle.  39 ;  s.  e,  13 
Price,  76. 
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against  an  auctioneer  for  damages  sustained   in  attending 
such  a  sale.' 

(5.)  Nature  of  the  Contract.  —  In  determining  whether  a 
sale  by  auction  is  an  entire  contract,  the  same  rules  must  be 
applied  as  in  an  ordinary  common  contract  of  sale.  If  the 
consideration  is  not  susceptible  of  apportionment,  the  con- 
tract is  entire." 

Thus,  if  a  purchaser's  name  is  marked  in  the  catalogue 
for  distinct  sums,  opposite  eaclr  lot  or  thing,  there  is  a  dis- 
tinct contract  for  each  lot  or  thing  ;3  but  if  they  are  charged 
to  him  as  one  lot  and  at  one  sum,  the  contract  is  entire.'*  So 
where  an  auctioneer  sold,  severally,  lots  of  wood,  at  the  re- 
quest of  the  owner,  and  a  part  of  it  was  within  the  limits  of 
a  county  were  he  had  no  authority  to  sell,  he  was  allowed 
to  recover  compensation  for  selling  those  lots  which  were 
within  the  county  where  he  was  licensed.  And  he  was  also 
allowed  to  recover  the  amount  of  duty  he  had  paid  on  the 
amount  of  the  sales  from  the  owner.  Chief  Justice  Shaw 
said :  ''  The  plaintiff's  claim  for  a  compensation  arises  upon 
each  several  sale,  and  is  complete  on  each  sale.  If  there 
were  an  express  promise  to  pay  a  fixed  sum,  as  a  compen- 
sation for  the  entire  sale,  it  would  have  presented  a  different 
question.  When  an  entire  promise  is  made  on  one  entire 
consideration,  and  part  of  that  consideration  is  illegal,  it 
may  avoid  the  entire  contract.  But  there  is  no  evidence  of 
a  promise  of  one  entire  sum  for  the  whole  service.  It  is  the 
ordinary  case  of  an  auctioneer's  commission,  which  accrues 
upon  each  entire  and  complete  sale."^ 

(6.)  'Fraud  and  Mistake. —  An  auction  sale  may  be  voida- 
ble by  reason  of  either  party  being  guilty  of  fraud  or 
deceit,  or  by  a  mistake  as  to  an  essential  and  material  ele- 

'  Harris  v,  Nickerson,  L.  R.  8  Q.  B.  286. 
*  Story  on  Sales,  sects.  240,  246. 

3  Root  V,  Lord  Dormer,  4  B.  &  S.  77 ;  Emmerson  v.  Heelis,  2  Taunt.  38 ; 
Baldeyv.  Parker,  2  B.  &  C.  44;  James  v.  Short,  I  Stark.  426;  Messer  v. 
Woodward,  2  FosL  176. 

4  Dyke  v.  Blake,  4  Bing.  N.  C.  463 ;  Peers  v.  Lambert,  7  Beav.  546 ;  Mi- 
ner V,  Bradley,  22  Pick.  457;  i  Sugden  on  Vend.  417,  and  note. 

s  Robinson  v.  Green,  3  Met  159. 
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meat.     But  the  party  affected  by  the  fraud  or  mistake  must 
retract  within  a  reasonable  time.' 

Again,  if  there  be  a  mistake  of  a  material  and  essential 
character,  —  as,  if  the  property  prove  to  have  no  existence, 
or  cannot  be  found,  —  or  any  such  mistake  as  that,  without 
it,  the  party  would  never  have  entered  into  the  contract  all^ 
the  purchaser  may  rescind  the  contract  altogether,  and  is 
not  bound  to  accept  the  article  and  sue  for  damages.^ 

Any  false  statement  or  misdescription  which  tends  to 
increase  the  value  of  the  subject-matter  will  vitiate  the 
transaction,  even  though  the  sale  was  made  under  an  agree- 
ment that  error  or  misstatement  should  not  effect  it.^ 

Thus,  in  a  case  where  the  conditions  of  sale  provided 
that  no  error  or  misstatement  should  affect  the  sale.  Lord 
Ellenborough  said,  "  This  he  conceived  was  meant  to  guard 
against  intentional  errors,  not  to  compel  the  purchaser  to 
complete  his  contract  if  he  had  been  intentionally  misled." 
His  lordship,  therefore,  left  it  to  the  jury,  whether  this  was 
merely  an  erroneous  misstatement,  or  the  misdescription 
was  intentionally  introduced  to  make  the  land  appear  more 
valuable  from  being  in  the  near  neighborhood  of  a  borough.^ 

The  true  doctrine  seems  to  be  that,  if  under  such  a  con- 
dition, there  is  a  mistake  as  to  the  part  forming  the  main 
inducement  to  the  sale,  the  contract  may  be  avoided  by 
the  purchaser,  although  there  is  no  fraud.' 

*  Fuller  V.  Abraham,  6  Moore  (C  P.),  314;  Levi^r.  Levi,  6  Car.  &  P.  393; 
Norfork  v.  Worthy,  i  Camp.  (N.  P.),  340;  Smith  v.  Greeole,  2  Dey.  136; 
Brock  V,  Rise,  27  Gratt.  817. 

*  Norfolk  V.Worth y,  i  Camp.  (N.  P.),  340;  Robinson  v,  Musgrave,  8  Car.  ft 
P.  469 ;  X.  ^.  2  Moo.  &  R.  92 ;  Flight  v.  Booth,  i  Bing.  N.  C.  377 ;  Hammond 
V,  Allen,  2  Sumn.  387;  Daniel  v.  Mitchell,  i  Story,  172;  Sherwood  v.  Robins, 
3  Car.  ft  P.  339;  s,  c.  2  Moo.  &  M.  194;  Mulins  v.  Freeman,  2  Keen,  25; 
Sheldon  v.  Capron,  3  R.  I.  171. 

3  Robinson  v.  Musgrave,  8  Car.  &  P.  469 ;  Norfolk  v.  Worthy,  i  Camp. 

(N.  P.),  337. 

4  Robinson  v.  Musgrave,  8  Car.  &  P.  469. 

5  Story  on  Sales,  sect-462 ;  Flight  v.  Booth,  i  Bing.  N.  C.  377 ;  Leach  v. 
MuUett,  3  Car.  &  P.  115;  Sherwood  v.  Robins,  3  Car.  &  P.  339;  Dnbell  9. 
Hutchinson,  3  Ad.  &  El.  355,  372;  Belworth  v.  Hassell.  4  Camp.  (N.  P.),  140; 
Dyke  v,  Blake,  4  Bing.  N.  C.  463. 
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III.  Of  the  Rights  and  Powers  of  an  Auctioneer. 

(7.)  Of  the  Extent  of  his  Power.  —  When  the  sale  is  once 
made,  the  power  and  duty  of  the  auctioneer  is  at  an  end. 
If  he  has  pursued  his  instructions,  he  is  in  no  manner  liable 
for  the  execution  of  the  contract.  His  intervention  is  only 
employed  to  make  the  sale  and  is  withdrawn  as  soon  as  that 
is  done.  He  can  neither  add  to,  nor  take  from,  the  terms 
prescribed  by  the  principal.* 

Thus,  in  a  case  where  an  auctioneer  sold  a  horse  for  the 
plaintiff,  and  afterwards  took  him  back  from  the  purchaser, 
on  his  complaint  that  the  horse  did  not  answer  the  descrip- 
tion in  the  advertisement,  Chief  Justice  Best  said :  "  It  was 
the  duty  of  the  auctioneer  to  sell,  and  not  to  rescind  ;  to 
do,  and  not  to  undo  ;  and  the  law  would  imply  a  contract 
on  his  part  to  discharge  his  duty."  * 

So  the  power  to  make  an  auction  sale  of  land  does  not 
imply  a  power  to  make  the  deed  and  complete  the  con- 
veyance.' 

(8.)  Of  the  Conditions  of  Sale.  —  It  is  customary  for  the 
auctioneer  to  have  the  conditions  of  sale,  and  the  rules  for 
bidding,  printed  and  posted  in  some  conspicuous  place  in 
the  auction-room ;  and,  when  by  such  or  any  other  means  they 
are  made  known  to  the  purchaser,  they  enter  into  and  form 
part  of  the  contract  and  bind  the  parties ;  ^  when  the  general 
conditions  and  rules  are  thus  posted,  a  declaration  by  the 
auctioneer  that  the  terms  of  sale  are  as  usual  is  sufficient 
notice  to  the  purchaser.^  The  written  or  printed  conditions 
may,  of  course,  be  varied  by  express  agreement ;  ^  but  they 
cannot  be  altered  by  a  mere  verbal  declaration  by  the 
auctioneer  at  the  time  of  sale,  except  for  the  purpose  of 
proving  fraud.     When,  however,  such  statements  are  not 

'  Boinef t  v.  Leignez,  a  Rich.  (S.  C)  463. 
*  Nelson  v.  Aldbridge,  3  Eng.  C  L.  419. 

3  Youst  V.  Thompson,  24  111.  326. 

4  By  water  v.  Richardson,  i  Ad,  &  E.  508 ;  Bogehole  v.  Walters,  3  Camp. 
(N.  P.),  i^;  Eagleton  v.  East  Ind.  Co.  3  Bos.  &  PoL  155. 

s  Mesnars  v.  Aldbridge,  3  Esp.  271. 

^  Bartlett  V,  Pumell,  4  Ad.  &  E.  792;  Ex  parte  Gwynne,  12  Ves.  379. 
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in  conflict  with  the  printed  conditions,  they  will  bind  the 
principal.' 

So  the  auctioneer  may  explain  the  terms  of  his  ad- 
vertisment  at  the  sale.' 

Thus,  where  the  advertisement  of  a  sale  of  land  states  that 
the  terms  of  sale  would  be  given  at  the  time  of  sale,  it  was 
held  that  a  public  verbal  declaration  at  the  time,  stating  that 
the  quantity  was  liable  to  be  reduced  by  an  advertised  claim, 
in  which  case  a  deduction  would  be  made  from  the  purchase 
price,  was  sufficient  notice  to  the  purchaser.^  So  in  an  action 
by  an  auctioneer  to  recover  the  price  of  an  article,  which  was 
described  in  the  catalogue  as  being  of  silver,  evidence  was 
admitted  to  show  that  before  the  article  was  put  up  for  sale, 
the  auctioneer,  without  making  any  alteration  in  the  cata- 
logue, publicly  stated  that  the  catalogue  was  incorrect,  and 
that  the  article  would  only  be  sold  as  plated.^ 

The  conditions  of  sale  may  be  waived  either  by  express 
agreement  or  by  acts  inconsistent  with  them  and  assented 
to  by  the  other  party.' 

(9.)  Cannot  Sell  at  Private  Sale.  —  The  general  authority 
of  an  auctioneer  gives  him  no  power  to  negotiate  a  private 
sale  after  failing  to  sell  at  public  auction,  even  though  such 
a  custom  exists  among  auctioneers.^ 

'  Powell  V,  Edmonds,  12  East,  6 ;  Gnnnis  v.  Erahart,  i  H.  BL  2S9; 
Wrighl  ff.  Dcklyne,  Pet  C.  Ct  199;  Shelton  v.  Livins,  2  Cromp.  &  J.4"» 
SUck  V,  Highgatc,  etc.,  Co.,  5  TaunL  792;  Bradshaw  v.  Benaett,  5  Carr.  4 
P.  48.     See  Seatterficld  v.  Smith,   11  Ircd.  60. 

■  Rankin  v,  Mathews,  7  Ind.  286. 

3  Wainwright  v.  Read,  i  DesaiL  573. 

^  Eden  v.  Bl^kc,  13  Moo.  &  W.  614. 

5  Ex  parte  Quynne,  12  Ves.  jr.  379. 

^  Jones  V.  Nanney,  13  Price,  76;  Daniels  v,  Adams,  Amb.  76;  Steton 
V.  Slack,  7  Ves.  276;  Marsh  v.  Jeff,  3  F.  A  F.  234.  But  where  articles 
liable  to  duty  are  advertised  to  be  sold  at  auction  sale,  and  before  the  time  of 
the  public  sale  are  sold  at  private  sale  by  the  owner,  withoat  the  knowledge 
of  the  auctioneer,  who  afterwards  sells  them  at  public  sale  with  the  knowledge 
of  the  vendor  and  vendee,  the  purchaser  at  the  auction  sale  cannot  avoid  hi* 
purchase  on  the  ground  that  the  private  sale  was  in  violatioa  of  the  statute. 
If  the  secret  vendor  bids  at  the  auction,  his  fraud  renders  the  sale  voidable 
upon  offering  to  rescind  the  bargain  and  return  the  goods.  Minturn  r.  Miin, 
7N.V,a2o. 


AUCTIONS  AND  AUCTIONEERS.  565 

(10.)  Cannot  DelegaU  his  Authority.  —  The  position  of 
an  auctioneer  is  one  of  trust  and  confidence,  and  cannot  be 
delegated  to  another  without  the  consent  of  the  owner.' 

Hence,  he  cannot  appoint  deputies  or  clerks  to  make 
sales  for  him  at  different  places.* 

It  is  not  necessary,  however,  that  he  make  all  sales  in 
person.  He  may  employ  clerks  and  servants  when  neces- 
sary, and  in  the  course  of  a  protracted  sale,  he  may  employ 
others  to  use  the  hammer  and  make  the  outcry,  without  a 
violation  of  law.  It  must  be  done  under  his  immediate 
supervision  and  direction;  but  it  is  not  necessary  that  he 
should  be  present  auring  the  whole  time  of  the  sale.  An 
occasional  absence  would  not  subject  the  substitute  to  the 
penalties  of  the  statute. 

"The  only  objection  is,  that  he  employed  a  person  to 
perform  the  mere  ministerial  duty  of  crying  the  property. 
There  is  no  complaint  that  it  was  not  cried  long  and  loud 
enough,  by  the  person  usually  employed  by  him,  as  capable, 
no  doubt,  of  puffing  the  property  as  himself,  so  as  to  render 
it  possible,  in  the  words  of  the  code,  that  no  higher  bid 
would  be  offered."  3 

All  such  transactions  are  to  be  tested  by  the  criterion  of 
good  faith  and  honest  intention.  Thus,  in  one  case,  it  was 
said  that  the  real  question  was,  whether  the  sale  was  made 
by  the  defendant  as  the  servant  of  the  auctioneer,  or 
whether  he  made  the  sale  himself,  having  obtained  permis- 
sion for  that  purpose,  as  a  cover  by  which  to  evade  the 
provisions  of  the  statute.  This.depends  upon  the  intention 
of  the  parties,  and  is  a  question  peculiarly  within  the 
province  of  the  jury.^ 

(i  i).  Cannot  Bid  or  Buy  for  Another,  —  It  is  a  well  settled 
rule  of  law,   founded  upon  the   principles   of  justice   and 

'  Coles  V,  Trecothick,  9  Ves.  243 ;  'Commissioner  v.  Harden^  19  Pick. 
48a;  Lansatt  V.  Lippincott,  6  Berg.  &  R.  386;  Ess.  v.  Truscott,  2  M.  &.  W. 
385 ;  Sally  v.  Rathbone,  2  Mau.  &  S.  298 ;  Coombe's  Case,  9  Co.  75. 

*  Coles  v.  Trecothick,  9  Ves.  243.       3  Poree  v.  Bonneval,  6  La.  An.  386. 

^  The  Commonwealths.  Harnden,  19 Pick.  482;  Stone  v.  The  State,  12 
Mo.  4Qo;  Poree  v.  Bonneval,  6  La.  An.  386.   . 
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sound  policy,  that  the  agent  of  the  seller  cannot  become  the 
purchaser  or  the  agent  of  the  purchaser.  The  relations  are 
utterly  incompatible  with  each  other.  Since  the  interest  of 
the  agent,  as  agent,  would  be  wholly  at  variance  with  his 
interest  as  purchaser,  and  would  tend  to  the  furtherance  of 
fraud.' 

And  such  a  sale  is  not  void,  but  voidable  at  the  election 
of  the  principal.  He  may,  if  he  chooses,  hold  the  auction- 
eer to  his  bid  as  a  purchaser  at  the  sale.  When  the  auc- 
tioneer becomes  a  purchaser,  he  acts  upon  his  own  respon- 
sibility and  at  his  own  risk.' 

But  it  has  been  held  by  the  courts  of  ^exas,  that  where 
an  agent  sells  property  at  public  outcry,  and  in  the  manner 
usual  at  trust  or  judicial  sales,  there  is  no  legal  principle 
prohibiting  him  from  bidding  it  off  for  a  third  party.  The 
position  of  the  court  is  expressed  by  Walker,  J.,  in  the  case 
of  Scott  V.  Mann,3  in  the  following  language :  **  It  is  not 
complained  that  the  agent  has  been  guilty  of  any  fraud 
toward  his  principal,  or  any  other  person ;  hence,  the 
'  authorities  referred  to  by  the  appellant's  "brief  have  no 
application  whatever.  Record  did  not  buy  for  himself.  In 
the  case  of  Shannon  v.  Marmaduke,^  the  court  say  that  the 
rule  is  well  settled  —  that  an  agent  to  sell  for  another  can- 
not himself  become  a  purchaser.  But  this  principle,  says 
Judge  Wheeler,  '  like  most  others,  may  be  subject  to  some 
qualifications  in  the  application  to  particular  cases.'  And 
this  same  rule  is  laid  down,  perhaps,  more  clearly  by  Justice 
Bell,  in  Pridgen  v,  Adkins.^  .  The  learned  Judge  says :  '  The 
general  principle  that  an  agent  to  sell  cannot  buy  for  him- 
self, must  be  understood  to  mean  that  an  agent,  authorized 

'  Story  on  Sales,  sect  476 ;  Story  on  Ag.  sects.  13,  108 ;  CopeUnd  v. 
Mercantile  Ins.  Co.,  6  Pick.  198;  Solomon  v.  Pender,  3  H.  &  C.  639;  Barker 
V,  Marine  Ins.  Co.,  a  Mason,  369;  Church  v.  Marine  Ins.  Co.,  t  Mason, 
341;  Copeland   v.   Mercantile  Ins.  Co.,  6  Pick.    204;  Wright    v.  Dannah, 

2  Camp  (N.  P.),  203;  Gillett  V.  Peppercorn,  3  Beav.  78;  Downesv.  Gasebrook, 

3  Meriv.  200;  Arnold  v.  Brown,  24  Pick.  89;  Veazie  v,  Williams,  3  Story, 
625 ;  Brock  v.  Rise,  27  Gratt.  812 ;  Rover  on  Judicial  Sales,  30. 

*  Veazie  v.  Williams,  3  Story,  625. 

3  36  Texas,  157.  4. 14  Texas,  217.  S  25  Texas,  38S. 
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to  sell  the  property  of  the  principal,  cannot  become  the 
purchaser  of  it,  through  the  instrumentality  of  his  agency, 
either  directly  or  indirectly.'  This  is  certainly  very  sound 
law,  for  the  agent  cannot  deal  with  himself  both  as  buyer 
and  seller.  But  we  know  of  no  principle  of  law  which 
would  exclude  the  agent  of  A.  from  buying  in  the  prop- 
erty for  B.,  if  sold  at  public  outcry  in  market  overt,  or  in  the 
manner  in  which  sales  are  usually  made  by  ministerial 
officers." 

(i2.)  0/  the  P&iver  to  WarranU — An  auctioneer  has  no 
authority,  virtuU  officio^  to  warrant  goods  sold  at  an  ordinary 
auction  sale.  There  must  be  either  express  authority  to 
warrant  from  the  principal,  or  proof  of  some  well  known  and 
established  usage  of  trade,  from  which  an  authority  can  be 
implied.' 

The  mere  power  to  sell  gives  no  power  to  warrant.*  Nor 
is  there  any  warrant  of  goods  sold  at  judicial  sale.  It  would 
be  injustice  to  make  the  owner  responsible  for  the  quality  of 
the  goods,  because  the  proceedings  are  altogether  hostile  to 
him,  and  the  property  is  taken  against  his  will  and  consent. 
"  Nor  can  the  marshal  or  auctioneer,  while  acting  within  the 
scope  of  their  authority,  be  considered  in  any  respect  as 
warranting  the  property  sold.  *  *  *  An  auctioneer, 
in  the  ordinary  discharge  of  his  duties,  is  only  an  agent  to 
sell ;  and  in  the  present  case  he  acted  only  as  the  special 
agent  of  the  marshal,  without  any  authority,  express  or  im- 
plied, to  go  beyond  the  single  act  of  selling  the  goods,  and 
the  marshal,  as  an  officer  to  execute  the  order  of  the  court, 
has  no  authority  in  his  official  capacity  to  do  any  act  which 
shall,  expressly  or  impliedly,  bind  any  one  by  warranty. 
%  %  if^  For  sales  at  auction  in  the  usual  mode  are 
never  understood  to  be  accompanied  by  a  warranty.  Auc- 
tioneers are  special  agents,  and  have  only  authority  to  sell, 
and  not  to  warrant  unless  especially  instructed  to  do  so."3 

If  the  auctioneer  retracts,  at  the  time  of  sale,  a  warranty 
contained  in  the  printed  catalogue,  it  is  upon  the  purchaser 

'  Blood  r.  French,  9  Gray,  197.        *  Upton  v,  Suffolk  Co.,  11  Cash.  586. 

3  The  Monte  Allegro,  9  Wheat.  616. 
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to  show  that  the  warranty  contained  was  imported  into  the 
sale  and  formed  a.  part  of  the  contract/ 

The  auctioneer  may  render  himself  personally  liable  by  a 
verbal  agreement  to  warrant ;  but  such  an  agreement  is  an 
original  undertaking  and  not  within  the  statute  of  frauds.* 
Thus,  an  auctioneer's  assurance  "that  he  knew  Wilson  well, 
and  he  was  all  right,  and  that  he  could  warrant  his  title  was 
good/^  amounts  to  a  personal  warranty.^ 

( 1 3.)  Of  the  Right  to  bring  an  Action.  —  An  auctioneer  may 
maintain  an  action  for  the  price,  or  for  the  return,  of  personal 
property  sold  by  him.  This  rule  is  based  upon  the  right  of 
the  auctioneer  to  receive,  and  his  responsibility  to  the  princi- 
pal for  the  property  sold,  and  his  lien  thereon  for  his  com- 
mission.^ 

"  I  entertain  no  sort  of  doubt  on  the  general  question," 
says  Lord  Loughborough,^  "  being  extremely  clear  that  an 
auctioneer  has  a  possession,  coupled  with  an  interest,  in 
goods  which  he  is  employed  to  sell,  not  a  bare  custody,  like 
a  servant  or  shopman.  There  is  no  difference  whether  the 
sale  be  on  the  premises  of  the  owner,  or  in  a  public  auction- 
room,  for  on  the  premises  of  the  owner  an  actual  possession 
is  given  to  the  auctioneer  and  his  servants  by  the  owner, 
and  not  merely  an  authority  to  sell.  I  have  said  a  possession 
coupled  with  an  interest;  but  an  auctioneer  has  also  a 
special  property  vested  in  him,  with  a  lien  for  the  charges  of 
the  sale,  the  commission  and  the  auction  duty,  which  he  is 
bound  to  pay.  In  the  common  course  of  auctions  there  is  no 
delivery  without  actual  payment ;  if  it  be  otherwise,  the  auc- 
tioneer gives  credit  to  the  vendee  entirely  at  his  own  risk. 
Though  he  is  like  a  factor,  therefore,  in  some  instances,  in 
others  the  case  is  Wronger  with  him  than  with  a  factor,  since 

«  Craig  V,  Miller,  32  U.  C.  C.  P.  348. 

^  Wolfe  V,  Koppel,  2  Denio,  358;  Sherwood  v.  Stone,  14  N.  Y.  267; 
Shell  V.  Stevens,  50  Mo.  375. 

3  Dent  V,  McGrath,  3  Bush,  174. 

4  Story  on  Sales,  sect.  471;  Story  on  Agency,  sect.  27,  107;  Atkyns  v. 
Amber,  2  Esp.  483 ;  Tyler  v.  Freeman,  3  Cash.  261 ;  Thompson  v.  Kelly, 
loi  Mass.  291 ;  Flannigan  v.  CruU,  53  111.  352. 

5  Williams  v,  Millington,  i  H.  Bl.  81,  84. 
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the  law  imposes  the  payment  of  a  duty  on  him,  and  the 
credit,  in  case  of  a  delivery,  without  the  recompense  of  a  com- 
mission del  cndere.  It  is  not  a  true  position  that  two  persons 
cannot  bring  separate  actions  for  the  same  cause ;  the  carrier 
and  the  owner  of  the  goods  may  each  bring  actions  on  a  tort ; 
the  factor  and  owner  may  each  bring  actions  on  a  con- 
tract. I  am,  therefore,  on  the  whole,  decidedly  of  the  opinion 
that  this  action  may  well  be  maintained."  ^ 

It  is  not  necessary  to  prove  this  special  interest  or  pro- 
perty in  the  auctioneer,  as  it  flows,  as  a  matter  of  course, 
from  his  position  as  auctioneer.  It  is  only  when  a  party  acts 
as  a  mere  agent  or  servant,  that  a  special'  beneficial  interest 
must  be  proved  before  an  action  can  be^maintained,  or  may 
be  disproved  to  defeat  it.*  The  mere  fact  that  he  acted  as 
auctioneer,  and  that  the  defendant  purchased  at  such  sale, 
is  sufficient  without  the  production  of  his  license  as  auc- 
tioneer.3  He  may  sustain  an  action  against  a  third  person 
to  whom  the  purchaser  has  transferred  the  property  without 
having  paid  for  it.^  But  if  the  goods  sold  do  not  belong  to 
the  vendor,  and  are  claimed  by  the  real  owner,  he  cannot 
maintain  an  action  against  the  purchaser.  Said  Denman, 
C,  J.,  in  Dickenson  v.  Maul : '  "  For  the  plaintiff,  it  was  con- 
tended that  the  auctioneer  had  a  right  of  action  for  goods 
sold  by  him  in  the  course  of  his  business ;  and  undoubtedly 
he  may  sue,  where  the  right  of  no  third  person  intervenes. 
But  where  such  right  is  established,  and  the  person  employ- 

• 

'  In  the  same  case  Heath,  J.,  said :  <'  It  was  said  that  the  case  of  Simon  v, 
Melwer,  3  Burr.  192 1,  more  accurately  reported  in  B.  N.  P.  280,  proved  that 
an  auctioneer  was  only  the  channel  through  which  the  contract  was  made  be- 
tween the  buyer  and  seller;  but  this  must  be  taken  secundum  subjectum 
materiam  ;  though  he  is  the  agent  for  some  purposes,  he  is  not  so  to  all ;  he 
is  an  agent  for  each  party  in  different  things,  but  not  in  the  same  thing ;  when 
he. prescribes  the  rules  of  bidding,  and  the  terms  of  the  sale,  he  is  the  agent 
for  the  seller ;  but  when  he  puts  down  the  name  of  the  buyer,  he  is  agent  for 
him  only.  Here  the  deposit  was  to  be  paid  to  the  auctioneer,  who  had  a  suffi- 
cient property  to  maintain  an  action."  Beller  v.  Block,  19  Ark.  566;  Hulse 
V,  Young,  16  Pick.  I. 

*  Mintnm  v.  Main,  7  N.  Y.  220 ;  see  Allen  v.  Brown,  5  Me.  323. 

3  Beller  v.  Block,  19  Ark.  567;  Story  on  Sales,  169,  170. 

4  Fnmess  v.  Hone,  8  Wend.  247.  5  4  B.  &  A.  528. 
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ing  the  auctioneer  is  proved  not  to  be  the  owner,  it  then 
becomes  clear  that  the  auctioneer,  who  can  have  no  interest 
in  the  goods  but  what  he  derives  from  his  employer,  has  no 
longer  any  claim  upon  the  property  against  the  right  owner. 
The  defendant  was,therefore,  justified  in  withholding  payment 
to  the  agent  of  the  supposed  executrix  after  the  notice  of 
the  title  of  the  real  executor,  to  whom  he  is  certainly 
liable." 

As  a  defence  to  an  action  by  the  auctioneer,  the  purchaser 
may  plead  that  by  the  terms  of  the  sale,  or  the  subsequent 
conduct  of  the  auctioneer,  he  was  induced  to  settle  with  the 
owner  for  the  goqds.*  So,  in  certain  cases,  he  may  set  off 
debts  due  him  by  the  owner.* 

In  Robinson  v.  Rutter.s  to  a  declaration  for  the  price  of  a 
horse  sold  and  delivered,  the  defendant  pleaded  that  the 
plaintiff  sold  the  horse  as  an  auctioneer,  agent,  and  trustee 
for  one  Kersey,  and  that  the  defendant  had  paid  Kersey 
before  action  brought.  This  was  held  a  bad  plea.  Lord 
Campbell,  in.  giving  the  judgment  of  the  court,  says :  "  It 
must  be  presumed  that  the  plaintiff  had  a  debt  due  him 
from  Kersey,  in  respect  of  the  sale,  to  be  satisfied  from  the 
proceeds  of  the  sale.  The  plea  does  not  allege  that  this 
debt  was  paid,  nor  show  how  the  plaintiff  had  no  longer  a 
right  to  sue,  nor  even  aver  that  he  had  notice  of  the  pay- 
ment being  made  to  Kersey.  *  *  *  The  defendant 
should  have  shown,  that  by  the  terms  of  sale,  or  by  facts 
accruing  subsequently,  a  payment  to  Kersey  was  permitted 
and  operated  as  a  discharge  of  the  plaintiff's  claim. 

"  In  Grace  v,  Kenreck/  these  requirements  were  met,  and 
the  auctioneer  was  not  allowed  to  recover.  By  the  terms  of 
an  original  agreement  with  the  owners,  the  purchaser  was  to 
have  the  goods  without  payment.     If,  under  such  circum- 

*  Coppin  V.  Walker,  7  Taunt  237;  Coppin  v,  Craig,  7  Taunt  243;  Rob- 
inson V,  Rutter,  4  El.  &  Bl.  954;  Grace  v.  Kenrick,  L.  R.  5  Q.  B.  343;  Story 
on  Sales,  sect  471. 

'  Coppin  V.  Craig,  7  Taunt  243,  where  an  auctioneer  sold  the  goods  of  A. 
in  a  sale  of  the  goods  of  B.»  this  was  such  a  frami  that  the  purchaser  may  set 
off  a  debt  due  him  by  B.  against  the  price  of  the  goods  of  A. 

3  4  El.  &  Bl,  654,  244;   J.  (O.  B.)  200.  4  L.  R.  5  Q.  B.  340. 
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stances,  the  auctioneer  was  allowed  to  recover,  he  would  be 
bound  to  hand  over  the  whole  proceeds  to  the  owner,  who, 
by  actual  agreement  with  the  purchaser,  was  not  entitled  to 
recover.     Any  facts,  therefore,  which  show  that  Weir  would 
not  be  entitled  to  recover,  establish  a  defence  to  an  action 
brought  by  the  plaintiff.     But  it  was  contended  that  the  fact 
that  the  plaintiff  gave  up  the  goods  to  the  defendant  on  the 
faith  of  his  paying  for  them,  created  a  liability  on  the  part 
of  the  latter  to  make  such  payment.     If  there  had  been  any 
deceit  practised  by  the  defendant  or  plaintiff,  or  if  there  had 
been  any  facts  accompanying  the  receipt  of  the  goods,  from 
which  a  promise  on  the  defendant's  part  to  pay  the  auc- 
tioneer could  be  inferred,  the  plaintiff  would  be  entitled  to 
recover ;  but  the  defendant  in  obtaining  the  goods  from  the 
plaintiff  without  payment,  did  no  more  than  he  was  entitled 
to  do,  as  between  himself  and  Weir,  and  he  was  justified  in 
assuming  that  the  plaintiff,  in  giving  up  the  goods  without 
payment,  was  doing  so  in  fulfilment  of  the  agreement  of 
his  principal.     No  promise  to  pay  the  plaintiff,  therefore, 
can  be  inferred  from  the  mere  receipt  of  the  goods  by  the 
defendant^  and  no  other  facts  are  stated  from  which  such  a 
promise  can  b^  implied."     So  in  Holmes  z/.  Tutton.^     Lord 
Campbell,  C.  J.,  says :  "  There  may  be  some  doubt  whether 
the  auctioneer,  not  having  possession  of  the  goods,  and  it  not 
appearing  whether  he  sold  in  his  own  name,  and  his  lien 
for  the  price  having  been  covered  by  the  money  he  received, 
so  that  he  might  be  found  to  have  paid  him  all  out  of  the 
proceeds  received,  could  have  sued  the  plaintiff  for  the  price 
of  the  goods ;  but,  if  he  could,  we  think  that  in  an  action 
for  the  price  of  the  goods  so  sold,  it  would  be  a  good  an- 
swer, either  at  law,  or,  at  all  events,  by  way  of  equitable 
defence,  to  show  for  the  defendant  that  the  lien  of  the  auc- 
tioneer was  satisfied,  and  that  he  was  suing  merely  for  the 
principal,  and  that  there  was  a  set  off  as  between  the  prin- 
cipal and  the  vendee  of  the  goods."* 

«  5  El.  &  Bl.  8i ;  L.  J.  24  Q.  B.  352. 
*    *  Bartlett  v,  Puraell,  4  Ad.  &  E.  792 ;  Isbery  v.  Bowden,  8  Ezch.  853 ; 
Cochran  v.  Green,  4  El.  &  Bl.  954,  L.  J.  24  Q.  B.  250. 

VOL.  vin.  NO.  6  38 
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When  the  subject-matter  of  the  sale  is  real  estate,  no 
such  special  property  exists  in  the  auctioneer,  and  he  is  not 
ordinarily  entitled  to  receive  the  price ;  but  he  may  sue  for 
a  deposit,  which  the  terms  of  the  sale  require  to  be  placed 
in  his  hands  before  the  completion  of  the  sale  by  the 
delivery  of  the  deed,  without  regard  to  the  extent  of  his 
lien  thereon.' 

Generally  speaking,  the  auctioneer  is  entitled  to  sue  either 
party  while  he  has  a  beneficial  interest.  He  may  not  only 
sue  the  buyer  for  the  price  of  the  goods,  but  he  may  also 
sue  his  principal  for  damages,  expenses,  or  his  commission. 
Nor  will  the  fact  that  he  declines  to  name  his  principal  at. . 
the  time  of  sale  effect  this  right.* 

So  he  has  such  a  special  property  in  goods  put  into  his 
possession  for  sale,  that  he  may  maintain  trespass,  trover,  or 
replevin  for  them  against  a  wrong-doer.^ 

(14.)  May  receive  Payment.  — The  power  to  sell  at  auction 
carries  with  it  the  power  to  receive  payment  from  the  pur- 
chaser,^ unless  it  is  provided  by  the  terms  of  sale  that  the 
vendor  shall  receive  the  money.' 

'  Thompson,  v.  Kelley  loi  Mass.  291.  On  a  sale  of  real  estate,  tbe 
right  to  sue  depends  upon  the  written  contract  alone.  Cherry  v,  Anderson,  10 
I.  R.  C.  L.  204,  — Exch.  '  Story  on  Sales,  sect  471. 

3  Story  on  Sales,  sect  474;  Williams  v.  MelUngton,  i  H.  BL  81; 
Tyler  v.  Freeman,  3  Cush.  216;  While  in  his  possession  the  goods  are 
privileged  from  distress  against  the  owner.  Williams  v.  Holmes,  8  Exch. 
S61 ;  Brown  v,  Arundell,  10  C.  B.  54.  But  the  auctioneer  cannot  maintiia 
trespass  de  bonis  for  the  wrongful  removal  of  fixtures  attached  to  a  haild- 
tng  which  are  to  be  removed  by  the  purchaser.     Davis  v.  Hanks,  3  Exch. 

430- 

♦  Edwards  v.  Hadding,  $  Taunt  875;  Gray  v.  Gutteridge,  3  Car.  &  P.  43; 

B V,  Printz,  4  B.   &  A.  568;  Williams  v.  Evans,   i  Q.  B.  353;  Yerby 

V.  Grisby,  9  Leigh,  387;  Youst  v.  Hopkins,  24  III.,  326.  But  an  auc- 
tioneer who  sells  property  under  an  order  of  court  is  not  a  depositary  for 
the  purchaser  and  he  cannot  be  held  liable  for  the  return  of  the  money  in 
•case  the  purchaser  does  not  receive  the  goods,  unless  it  is  shown  that  the 
money  is  still^in  his  possession.  Lara  v.  Nash,  24  La.  An.  310.  Nor  is  the 
party  to  retain  and  pay  out  succession  funds  under  the  order  of  the  coort 
Minor  v.  Barker,  26  La.  An.  160 ;  Succession  of  Dowler,  29   La.  An.  437. 

S  Sykes  v.  Giles,  5  M.  &  W.  645 ;  Ward  &  Evans,  2  Ld.  Raym.  929^ 
affirmed  in  Williams  r.  Evans,  i  Q.  B.  352  ;  Terrass  v.  Robins,  2  C  M.  &  R. 
iSa. 
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But  the  sale  must  be  for  cash,  and  he  has  no  right  to 
accept  a  bill  of  exchange,  although  he  may  accept  a  check.' 
But  if  he  accepts  a  check  upon  a  bank  in  which  the  drawer 
has  no  funds,  the  act  will  not  bind  the  vendor,  though  he 
omits  to  notify  the  purchaser  that  he  repudiates  it.' 

This  is  in  accordance  with  the  general  principal  of 
agency,  that  "  an  agent  authorized  to  receive  payment 
has  not  an  unlimited  authority  to  receive  it  in  any  mode 
which  he  may  choose,  but  he  is  ordinarily  deemed  intrusted 
with  a  power  to  receive  it  in  money  only."3 

But  this  rule  is  not  so  strict  as  to  forbid  the  auctioneer 
receiving  payment  on  another  day,  when  the  condition  of 
sale  provided  that  there  should  be  a  payment  of  **  ten  per 
cent  on  the  day  of  sale,"  and  it  was  not  paid  at  that  time. 
"Until  notified  to  the  contrary  by  the,  seller,  and  his  anthor- 
ity  to  receive  it  thereby  revoked,  we  see  no  good  reason 
why  it  does  not  continue  after  the  day  of  the  sale.  We  do 
not  perceive  that  it  differs,  in  this  respect,  from  the  authority 
of  other  agents  to  receive  money  on  the  sale  of  land  or 
odier  executory  contract.  *  *  *  The  stipulation  for 
the  payment  of  a  percentage,  by  the  way  of  deposit,  on 
the  day  of  sale,  is  for  the  benefit  of  both  the  buyer  and 
seller.  The  buyer,  by  complying  with  those  terms  literally, 
will  put  it  out  of  the  seller's  power  to  revoke  the  sale  on 
the  ensuing  day  by  recalling  the  auctioneer's  authority  to 
receive  the  deposit.  If  the  buyer  postponed  the  payment 
of  the  deposit  till  the  next  or  a  subsequent  day,  he  does  it 
at  the  peril  of  that  contingency.  The  seller  may  in  the 
meantime  forbid  the  auctioneer  to  receive  the  deposit,  and 
on  a  tender  of  it  to  himself,  personally,  he  may  refuse  it,  on 
the  ground  that  he  was  entitled  to  have  it  received  by  the 

»  Thorold  v.  Smith,  ii  Mod.  87;  Sykes  v.  Giles,  5  M,  &  W.  645;  Wil- 
liams V.  Evans,  i  Q.  B.  357.  Where  an  auctioneer  delivered  goods  without 
receiving  the  price  from  the  purchaser,  it  was  held  that  he  was  liable  to  his 
employer  for  not  giving  an  accurate  account  of  the  full  produce  of  the  goods. 
Brown  v.  SUton,  2  Chit  358. 

*  Bruyhton  V.  Silloway,  114  Mass.  71;  Taylor  v,  Wilson,  14  Mete.  44; 
Story  on  Agency,  sect.  209. 

3  Story  on  Agency,  sect  98. 
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auctioneer  on  the  day  of  sale.  But  we  cannot  hold  that 
the  auctioneer's  authority  to  receive  it  terminates  absolutely 
on  the  day  of  sale,  nor  that  it  differs  in  this  respect  from 
the  power  of  other  agents  authorized  to  receive  money  pay- 
able at  a  fixed  day. 

''The  convenience  of  business,  a  circumstance  which 
courts  should  always  regard  when  no  principle  of  law 
interferes,  seems  to  require  an  authority  in  the  auctioneer 
even  more  extended  thanvthat  we  have  expressed.  The 
quantity  of  real  estate  sold  at  public  auction  in  the  city  is 
immense.  A  great  many  parcels  are  sold  by  one  autioneer 
in  a  single  day ;  and  when,  as  the  fact  sometime  occurs,  he 
sells  a  hundred  or  more  distinct  parcels  at  a  single  sale,  it 
is  manifestly  impracticable  that  all,  or  even  a  major  part  of 
the  purchasers  can  pay  their  deposits  to  him  on  the  day  of 
sale.  The  convenience  of  all  concerned  in  this  great  and 
increasing  department  of  business  would  be  subserved  by 
holding  that  each  purchaser  may  pay  his  deposit  in  twenty- 
four  hours  after  the  sale.  When  judicial  sales  are  made, 
there  is  a  propriety  of  requiring  an  immediate  deposit,  so 
as  to  preclude  sham  bids  made  for  the  sake  of  delay. 

"  Whether  the  principles  of  law.  will  authorize  the  latitude 
we  have  suggested,  we  need  not  now  decide.  We  are  very 
clear,  however,  that  that  they  do  warrant  us  in  deciding 
that,  until  prohibited  by  the  seller,  the  auctioneer's  author- 
ity to  receive  the  deposit  continues  after  the  day  of  sale. 
Its  limit  would  probably  be  the  time  fixed  for  the  comple- 
tion of  the  purchase,  for  if  the  buyer  neglects  to  pay  the 
deposit  after  that  period,  the  purchase  may  be  deemed 
abandoned,  and  the  auctioneer's  authority  to  act  for  the 
seller  thereby  terminates." ' 

(15.)  May  Refuse  to  Receive  a  Bid,  —  An  auctioneer  is 
under  no  implied  duty  or  contract  to  deal  with  any  person 
who  presents  himself.  He  is  no  more  bound  to  accept  offers 
or  bids  than  his  principal  would  be.  The  principal  might 
refuse,  from  mere  caprice,  to  deal  with  a  certain  party,  and 

'  Pinckney  v.  Hagadoon,  i  Duer,  S9. 
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there  is  no  reason  why  the  auctioneer,  his  agent,  may  not  do 
likewise.  If  he  act  with  due  regard  to  the  circumstances  of 
the  case,  the  party  affected  has  no  remedy.  The  bid  of  any 
irresponsible  party  may  be  declined.' 

Thus  where  an  infant  bid  a  certain  sum  for  the  property 
at  a  tax  sale*  and  the  auctioneer,  without  regard  to  the  bid, 
struck  it  off  to  another,  for  a  less  sum,  it  was  said  that  he 
was  not  bound  to  strike  off  the  property  on  an  offer,  which, 
if  accepted,  would  not  make  a  valid  contract.' 

(i6.)  Of  the  Power  of  Resale. — If  the  purchaser  refuses 
to  comply  with  his  contract  and  the  seller  prefers  to  proceed 
for  damages  rather  than  for  the  price,  he  may  sell  the  goods 
on  account  and  at  the  risk  of  the  purchaser,  and  sue  for  the 
•deficiency  on  the  resale.  This  practice  is  advantageous  to 
both  parties, — to  the  vendee,  in  case  the  goods  are  declin- 
ing in  value,  or  are  of  a  perishable  nature,  and  to  the  vendor 
as  affording  security  against  any  impaired  value  or  destruc- 
tion of  his  lien,  or  insolvency  of  the  vendee  Where  the 
vendor  claims  the  price  of  the  property  he  cannot,  consis- 
tently with  his  demand,  dispose  of  the  goods  to  another ;  but 
if  he  only  claims  damages  for  the  breach  of  the  contract  it 
is  not  necessary  that  he  should  retain  the  goods.  He 
merely  alleges  that  a  valid  contract  has  been  made  by  the 
purchaser,  which  has  not  been  performed  and  that  he  has 
sustained  damages  in  consequence.^ 

Such  a  resale  by  the  vendor  is  not  a  rescission  of  the  con- 
tract so  as  to  preclude  him  from  recovering  damages  for  the 
breach  of  it.^ 

But  if  the  vendor  himself  purchases  at  the  second  sale» 
he  cannot  recover  the  deficiency  in  the  price  from  the  pur- 
chaser at  the  first  sale.' 

So,   where  a   dispute  arose  between  two  bidders  as  to 

'  Holden  v.  Jackson,  ii  U.  C.  C.  P.  543;  Den  v.  Zellers,  2  HaUt.  153. 
*  Kinney  v.  Showdy,  i  Hill,  544. 

3  Boinest  v,  Leignez,  Rich.  464,  per  Frost,  J. 

4  Maclean  v,  Dunn,  15  Eng.  Con.  Law,  129;  Jackson  v.  Watt,  i  McCle. 
288. 

^  Municipality  v.  Henner,  14  La.  586 ;  D'Aquin  v,  Armant,  14  La.  An.  217 ; 
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whom  the  property  was  knocked  off,  and  it  was  put  up  and 
again  sold,  the  first  purchaser,  by  bidding  at  the  second  sale, 
lost  his  right  to  question  a  purchase  made  by  a  bona  fide 
bidder  to  whom  the  property  was  fairly  adjudicated  at  the 
'  second  exposure.' 

If  the  terms  of  sale  and  responsibility  of  the  parties  are 
different  with  respect  to  different  articles  sold  to  one  person 
at  an  auction,  the  contracts  may  be  considered  as  distinct 
and  not  entire.  Thus,  where  but  one  of  a  lot  of  goods  sold 
at  auction  is  warranted  and  it  proves  different  from  the 
warranty,  in  consequence  of  which  the  buyer  refuses  to 
take  it,  an  agreement  to  settle  for  the  rest  of  the  goods, 
without  prejudice  to  oither  party,  will  not  affect  the  pur- 
chaser's right  to  contest  his  liability  for  a  loss  occasioned 
by  a  resale  of  the  warranted  lot.' 

Where  the  goods  are  sold  subject  to  the  condition  that  if 
the  purchase  money  is  not  paid  on  the  following  day,  they 
may  be  resold  and  the  loss  recovered  from  the  defaulting 
bidder,  the  effect  of  such  reservation  is  to  make  the  original 
sale  conditional  and  not  absolute,  and  the  deficiency  cannot 
be  recovered  in  an  action  for  goods  bargained  and  sold.' 

The  time  of  resale  is  not  limited  by  law,  further  than 
that  it  must  be  reasonable  with  respect  to  the  vendee,  in 
giving  him  time  to  comply  with  his  contract,  and  with 
respect  to  the  sale  of  the  goods,  that  a  fair  price  may  be 
realized.^ 

What  is  a  reasonable  time  must  depend  upon  the  par- 
ticular circumstances   of    each  case.        Thus,   where    the 

'  McMasters  v.  Commissioners,  etc.,  I  La.  An.  1 1 ;  In  Hicks  v.  Agee,  5 
Ga.  297,  certain  slaves  were  sold  by  A.  at  auction,  and  bid  off  by  B.,  who 
failed  to  comply  with  the  terms  of  the  sale  and  agreed  in  writing  that  they 
should  be  resold  and  that  he  would  pay  all  loss  occasioned  by  such  resale, 
and  it  was  held  that  before  B.  could  be  charged,  A.  must  show  that  the  second 
sale  was  consummated,  and  that  B.  was  liable  for  the  difference  between  the 
two  sales,  notwithstanding  that  A.  refused  to  let  him  have  one  of  the  negroes 
bid  off  by  him  at  the  second  sale,  and  it  appearing  that  he  was  resold  to  C, 
on  the  same  day,  for  the  same  price  at  which  he  was  bid  off  by  B. 

«  Barclay  v.  Tracey,  5  Watts  &  S.  45. 

3  Lamond  v.  Davall,  9  Q.  B.  1030. 

4  Boinest  v.  Leignez.  2  Rich,  464. 
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property  sold  was  of  a  light  character,  and  the  parties 
resided  at  the  same  place,  waiting  three  or  four  days  before 
resale,  was  held  to  be  a  reasonable  time.' 

Nor  is  the  vendor  entitled  to  specific  notice  of  the  time 
and  place  of  sale.  "  All  that  a  vendor  has  to  do  in  such 
cases,  is  to  g^ve  notice  of  his  readiness  to  deliver  and  to 
await  a  reasonable  time  thereafter.  *  *  *  Upon  a 
resale  of  merchandise,  however,  which  the  buyer  neg- 
lects to  take  away,  it  has  never  been  doubted  that  the  ven- 
dor, when  he  has  allowed  a  reasonable  time  to  elapse  after 
giving  notice  of  his  readiness  to  deliver,  may  go  on  and 
sell  in  the' best  way,  and  at  what  time,  he  can."  * 

Such  resale  generally  affords  satisfactory  proof  of  the 
loss  sustained  by  the  vendor  by  reason  of  the  non- 
performance of  his  contract  by  the  vendee.  It  is  not, 
however,  conclusive  evidence,  although  when  the  sale  is 
fairly  made  a  jury  will  generally  make  the  deficiency,  with 
interest,  the  measure  of  damages.^ 

IV.  0/  the  Duties  and  Responsibilities  of  an  Auctioneer. 

(17.)  Must  Obey  Instructions.  —  It  is  the  duty  of  an  auc- 
tioneer to  observe  the  conditions  of  sale  and  the  instructions 
of  his  principal,  and  any  departure  therefrom  renders  him 
personally  liable  for  the  consequences.^ 

Thus  he  is  liable  for  damages  caused  by  his  failure  to  take 
security,  wheij  directed  by  his  principal  to  do  so,5  or  by  sell- 
ing below  a  minimum  price  specified  by  the  principal.^  The 
owner  would  not  be  affected  by  such  a  sale,  and  the  auc- 
tioriecr  alone  would  be  bound  by  it.^ 

'  Bogart  V.  O'Regan,  i  £.  D.  Smith,  590. 

'  Bogart  V.  O' Regan,  I  £.  D.  Smith,  590. 

3  Hicks  V,  Ayer,  5  Ga.  298 ;  Campbell  v,  Ingraham,  I  Tread w.  Const. 
"293;  Blackwood  v,  Lemaw,  Harp.  219.  The  defaulting  vendee  is  also 
liable  Tor  any  necessary  expenses  incurred  by  the  vendor  in  the  care  and 
removal  of  the  property  to  a  secure  and  proper  place.  Hall.  v.  O'Hanlon,  2 
Brev.  46. 

^  Jones  V.  Nanney,  13  Price,  76 ;  Bexwell  v.  Christie,  Cowp.  395 ;  Deney 
V.  DavereU,  3  Camp.  451.  5  Wilkinson  v.  Campbell,  i  Bay,  169. 

^  Wolf  f/.  Luyster,  i  Hall,  186;  Steel  v.  Ellsmaker,  11  Serg.  &  R.  86; 
Williams  v.  Poor,  3  Cr.  C.  C.  251.  7  Bush  v.  Cole,  28  N,  Y.  261. 
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When  no  special  instructions  are  g^ven,  he  must  follow 
the  common  custom  of  the  business.  He  is  not  bound 
strictly  to  obey  instructions  which  will  operate  as  a  fraud 
upon  others,  nor  will  be  held  liable  for  loss  occasioned  by 
any  departure  from  his  express  instructions,  if  the  princi- 
pal afterwards,  with  full  knowledge  of  his  course,  ratifies  it, 
either  expressly  or  impliedly.' 

(i8.)  Must  use  Diligince  and  Honesty.  —  "I  pay  an  auc- 
tioneer," says  Lord  EUenborough,'  "  as  I  do  any  other  pro* 
fessional  man,  for  the  exercise  of  skill  on  my  behalf  which 
I  do  not  myself  possess ;  and  I  have  a  right  to  the  exercise 
of  such  skill  as  is  ordinarily  posisessed  by  men  of  that  pro- 
fession, or  business.  If  from  ignorance  or  carelessness  he 
leads  me  into  mischief,  he  cannot  ask  for  a  recompense, 
although  from  a  misplaced  confidence  I  follow  his  advice 
without  remonstrance  or  suspicion."  Ordinary  diligence 
and  skill  must  be  exercised  and  the  auctioneer  is  not 
liable  for  unavoidable  accidents.^  If  he  is  guilty  of  n^li- 
gence  or  fraud  whereby  the  sale  becomes  nugatory,  he 
cannot  recover  compensation  for  his  services  from  the 
vendor.* 

(19.)  Selling  for  Undisclosed  Principal.  —  If  an  auction- 
eer, without  authority,  signs  a  contract  as  agent  of  an  undis- 
closed principal  he  is  primarily  liable  as  a  contracting  party.' 
Nor  will  it  make  any  difference  that  the  purchaser  knew  him 
to  be  an  auctioneer  or  broker,  and  usually  employed  in  sell- 
ing the  goods  of  others.^    The  mere  fact  that  he  is  acting 

'  Catlin  V,  Bell,  4  Camp.  183;  Smith  v.  Calagan,  i  T.  R.  189  and  note; 
Forrester  v,  Boardman,  i  Strong,  43;  Veaxie  v.  Williams,  3  Strong  C  C. 
612. 

*  Deney  v,  Daverell,  3  Camp.  451. 

3  Maltby  v,  Christie,  i  Esp.  340;  Kavanagh  v.  Cuthbert,  9  I.  R.  C.  L. 
186— Exch. 

4  Deney  v.  Daverell,  3  Camp.  457 ;  Brown  v.  Staton,  2  Chit  352 ;  Main- 
price  V,  Wesetey,  6  B.  &  S.  420. 

5  Episcopal,  etc..  Church  v,  Varian,  28  Barb.  644;  Mills  v.  Hunt,  90 
Wend.  431 ;  Thomas  v,  Kerr,  3  Bush,  619;  Thompson  v.  Davenport,  9  B.  & 
C.  78;  Baluen  v.  Nicalay,  53  N.  V.  467;  Bush  v.  Cole,  28  N.  Y.  261; 
Franklin  v.  Lamond,  4  C.  B.  637. 

^  Mills  V.  Hunt,  20  Wend.  431. 
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as  an  auctioneer  is  not  in  itself  sufficient  evidence  that  he  is 
not  selling  his  own  goods/  When  the  auctioneer  makes  a 
contract  which  is  not  binding  upon  the  principal  by  reason 
of  being  beyond  the  agent's  authority,  his  personal  liability 
rests  upon  an  implied  warranty  of  authority  and  the  remedy 
is  an  action  for  its  breach.  But  before  the  personal  liabil- 
ity of  an  auctioneer,  who  contracts  for  an  undisclosed 
principal  can  be  enforced,  it  must  be  shown  that  the 
contract  could  have  been  enforced  against  the  principal, 
if  authorized." 

(20.)  The  Insertion  of  Goods  of  Another  Owner  Without 
the  Knowledge  of  the  Auctioneer  or  Purchaser.  —  If  the  auc- 
tioneer believes  he  is  selling  the  goods  of  one  man,  and, 
without  his  knowledge  and  consent,  the  goods  of  a  third 
person,  with  whom  he  has  made  no  agreement,  are  placed  in 
his  hands  to  sell,  it  is  a  fraud  on  both  the  auctioneer  and  the 
purchaser,  and  will  entitle  the  purchaser  to  repudiate  the 
sale  upon  the  discovery  of  the  fraud.  It  is  a  fraud  on  the 
auctioneer,  because  he  is  unable  to  disclose  his  principal, 
and  this  renders  him  personally  liable  to  the  vendee.  Many 
prudential  reasons  may  induce  bidders  to  purchase  property 
of  one  owner  when  they  would  not  bid  for  it  as  the  property 
of  another  person.  Thus,  they  may  have  confidence  in  the 
ability  of  one  to  answer  in  damages  for  a  breach  of  the  im- 
plied warranty  of  title,  while  they  would  have  no  confidence 
in  the  ability  of  the  other.^ 

(21.)  Sale  of  Stolen  Goods.  —  When  an  auctioneer  sells 
goods,  as  the  property  of  a  person  who  is  not  the  true  owner, 
he  is  liable  for  their  value  to  the  true  owner,  even  though  he 

'  Schell  V.  Stereos,  50  Mo.  375. 

*  Baluen  v.  Nicalay,  53  N.  Y.  467.  "  The  fact  that  the  law  imposes  upon 
auctioneers  the  duty  to  make  memoranda  of  sales  made  by  them  did  not 
relieve  the  plaintifis  from  the  necessity,  in  this  action,  of  proving  a  valid  con- 
tract; and  the  presumption  which,  in  many  cases,  is  indulged  in  favor  of  the 
performance  of  official  duty,  cannot  stand  for  proof  that  there  was  a  written 
contract  of  sale  as  against  the  defendant,  who  denies  the  fact,  and  against 
whom  the  contract  is,  directly  or  indirectly, .  sought  to  be  enforced."  Per 
Andrews,  J.,  in  Baltzen  v.  Nicalay,  53  N.  Y.  467. 

3  Thomas  v.  Kerr,  3  Bush,  619. 
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acted  innocently.'  His  remedy  is  against  the  one  who 
employed  him  to  sell  the  goods.* 

But  it  has  been  held,  that  if  the  auctioneer  pays  over  die 
money  received  for  the  goods  without  notice  of  any  claim 
of  a  third  person,  he  is  not  liable  to  such  third  person,  even 
though  he  be  the  owner.* 

But  if  he  be  guilty  of  any  fraud  or  deceit,  he  is  personally 
liable  to  the  person  defrauded.  So,  if  he  continues  to  sell 
goods  after  having  notice  that  the  title  is  disputed,  he  as- 
sumes the  responsibility  of  his  acts.  In  such  cases  he  can 
have  no  remedy  against  his  employer.^ 

Nor  can  he  have  any  remedy  against  his  confederates 
when  he  connives  with  the  vendor  to  defraud  the  purchaser, 
who  recovers  damages  from  him ; '  but  if  there  is  no  fraud, 
and  he  was  deceived  into  a  belief  in  the  goodness  of  the 
vendor's  title,  he  may  recover.  In  an  early  case,  it  was  said 
by  Lord  Kenyon,  that  "  the  rule  that  wrong-doers  cannot 
have  redress  or  contribution  against  each  other  is  confined 
to  cases  where  the  person  seeking  redress  must  be  presumed 
to  have  known  that  he  was  doing  an  unlawful  act.  If  a  man 
buys  goods  of  another,  from  a  person  who  has  no  authority 
to  sell  them,  he  is  a  wrong-doer  to  the  person  whose  goods 
he  takes ;  yet  he  may  recover  compensation  against  the  per- 
son who  sold  the  goods  to  him,  although  the  person  who 
sold  them  did  not  undertake  that  he  had  a  right  to  sell,  and 
did  not  know  that  he  had  no  right  to  sell." 

This  general  liability  of  the  auctioneer  rests  upon  the 
doctrine  that,  if  a  person  having  the  possession  of  property, 

'  Hoffman  v,  Carow,  20  Wend,  21 ;  s.  c,  affirmed  in  22  Wend.  285 ;  Allen 
V,  Brown,  3  Cush.  399;  Gilmorev.  Newton,  9  Allen,  171;  Williams  9.  Merle, 
II  Wend.  80.  Conrers  v.  Crane,  32  Vt.  232;  Pease  v.  Smith,  61  N.  V.  477; 
Benjamin  on  Sales,  sect.  6,  n.  (b.);  Hill  v,  Snell,  104  Mass.  177. 

'  Adamson  v.  Jarvis,  4  Bing.  66;  s,c,  12  Moore,  241 ;  Medina  v,  Stongb- 
ton,  I  Salk.  210;  Crasse  v.  Gardner,  Garth.  90;  Murray  v.  Mann,  3  Exch. 
53S;  Sanders  v.  Powell,  i  Lev.  129;  Stevens  v,  Leigh,  24  Eng.  Law  ft  Eq. 
210. 

3  Jacob's  Case,  2  Bay,  84. 

4  Hardacre  v.  Stewart,  5  Esp.  103;  Adamson  v,  Janris,  4  Bing.  66. 

5  Merryweath  v,  Nixon,  8  T.  R.  186;  Adamson  v.  Jarvis,  4  Bing.  66. 
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which  gives  him  the  character  of  owner,  affirms  that  he  is 
the  owner,  and  thus  induces  others  to  buy  of  him,  when,  in 
fact,  he  is  not  the  owner,  is  liable  to  an  action. 

(22.)  Liability  as  a  Stakiholdtr,  —  Where  it  is  provided 
that  a  deposit  of  a  part  of  the  purchase-money  shall  be 
made  with  the  auctioneer,  he  is  regarded  as  a  stakeholder 
or  depositary  of  it,  and  is  personally  liable  for  its  proper 
care.*  It  is  his  duty  to  retain  the  deposit  until  the  sale  is 
completed  and  it  is  ascertained  to  whom  it  belongs.' 

Thus,  where  an  auctioneer,  who  was  also  the  attorney  of 
the  seller,  paid  over  the  money  to  the  seller  after  he  knew 
that  objections  had  been  raised  to  his  title,  an  action  was 
sustained  against  him  for  the  deposit.^ 

So  it  has  been  held  that  where  the  auctioneer  had  paid 
the  deposit  to  the  seller,  without  notice  from  the  purchaser 
not  to  do  so,  and  before  the  defect  of  the  title  was  discov- 
ered, the  purchaser  could  recover  the  deposit  from  the 
auctioneer.* 

The  effects  of  a  partnership  were  sold  by  an  auction- 
eer under  directions  to  retain  the  proceeds  as  stake- 
holder until  the  partners  should  join  in  directing  him  to 
dispose  of  it.  One  of  the  conditions  of  the  sale  was : 
''  Each  and  all  lots  shall  be  taken  to  be  delivered  at  the  fall 
of  the  hammer,  after  which  time  they  shall  remain  and  be 
at  the  exclusive  risk  of  the  purchaser,  and  the  auctioneer 
shall  not  be  called  upon  for  compensation  for  any  injury  or 

'  Edwardi  v.  Hadding,  5  Taunt.  815;  Hanson  v.  Roberdeau,  Peake,  120  ; 
Gray  v.  Gutteridge,  3  Car.  &  P.  40 ;  Burrough  v.  Skinner,  5  Burr.  2639 » 
Harrington  v,  Haggart,  I  B.  &  A.  577;  Ellison  v.  Kerr,  86  111.  427. 

*  Edwards  V.  Hadding,  5  Taunt.  815;  Gray  v.  Gutteridge,  3  Car.  &  P. 
40;  Spittle  V,  Lavender,  5  Moore,  270.  No  recovery  can  be  had  by  the  pur- 
chaser against  the  auctioneer,  for  failure  to  retain  a  deposit,  where  nearly  two 
years  were  allowed  to  pass  without  notice  to  the  auctioneer  of  any  difficulty 
regarding  the  sale,  and  some  five  months  after  the  sale  the  purchaser  accepted 
a  written  contract  of  sale  from  the  owner,  in  which  he  acknowledged  the 
receipt  of  the  money  so  deposited.    Ellison  v.  Kerr,  86  111.  427. 

3  Edwards  v.  Hadding,  $  Taunt  815. 

4  Gray  v.  Gutteridge,  3  Car.  &  IP.  40;  Duncan  v.  Cafe,  3  Mees.  &  W. 
244. 
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loss  sustained  after  that  time."  And  it  was  held  that  the 
stakeholder  was  liable  for  his  promise  made  to  pay  rent 
out  of  the  proceeds  of  the  sale,  to  the  landlord.' 

The  auctioneer  can  in  no  case  be  charged  with  interest  on 
the  amount  of  the  deposit,  even  though  it  *is  proved  that  he 
himself  made  interest  on  it." 

The  vendor  is  also  responsible  to  the  purchaser  for  the 
return  of  money  deposited  with  the  auctioneer,  although  he 
never  personally  received  it.  .  In  Teafie  v.  Simmons,^  Mr. 
Justice  Dewey  said :  "  The  doubt  as  to  the  liability  of  the 
vendor  seems  to  arise  from  the  character  which  has  been 
fixed  upon  the  auctioneer,  by  unanimous  decisions,  as  a 
stakeholder  of  the  deposit  money.  But,  although  a  stake- 
holder in  a  qualified  sense,  and  as  such  liable  to  be  called 
upon  for  the  money,  if  not  duly  paid  over  to  the  party 
entitled  to  it,  yet  his  relation  to  the  vendor  is  something 
more  than  that  of  an  ordinary  stakeholder,  originally 
selected  by  the  concurrent  act  of  both  parties  as  a  deposi- 
tary. Here  the  vendor  selects  who  he  will  as  his  selling 
agent,  and  makes  the  conditions  of  sale,  and  fixes  the  sum 
to  be  paid  by  the  vendee  in  advance  as  purchase-money. 
These  conditions,  being  wholly  regulated  by  the  vendor,  as 
well  as  the  selection  of  the  auctioneer,  it  would  seem 
reasonable  that  he  should  be  held  to  the  responsibility  of  a 
principal,  as  respects  the  repayment  of  the  deposit  money, 

*  Sweeting  v.  Turner,  7  L.  R.  (n.  s.)  769. 

"  2.  Sugdenon  Vend.  (7  Am.  ed.)  272,  274;  Story  on  Sales,  sect.  478; 
,  Harrington  v.  Haggart,  i  B.  &  A.  577;  Curling  v.  Shuttleworth,  6  Bing.  121 ;  Gtlj 
V.  Driver,  2  Y.  &  J.  549 ;  Lee  v.  Munn,  8  Taunt.  45 ;  Colton  v.  Bragg,  15  East» 
223.  But  if  a  solicitor  receive  the  deposit  money  merely  *'as  agent"  for  the 
vendor,  he  is  not  a  stakeholder,  and  is  liable  for  interest  from  the  time  of  a 
demand  by  the  vendor.  Edgell  v.  Day,  L.  R.  I  C.  P.  8a  And  sec  Brmmford 
V,  Shuttleworth,  A.  &  £.  926,  where  the  purchaser  deposited  a  sum  with  the 
auctioneer  as  a  part  of  the  purchase^money,  until  the  vendor  should  make  a 
good  title  according  to  the  conditions  of  the  sale,  it  was  held  that  theanctioo- 
eer  was  not  liable  for  interest,  although  nearly  four  years  elapsed  from  the  time 
of  the  sale,  because  no  demand  had  been  made  on  him  for  the  depotiL  Lee  Vm 
Munn,  8  Taunt.  48. 

3  II  Allen,  342. 
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a$  well  as  for  any  other  damages  to  which  the  other  [ 
may  become  entitled  by  reason  of  failure  to  make  the 
posed  conveyance." ' 

V.  Oftht  Effect  of  Puffing  and  Combinations. 

(23.)  Tke  Central  Rule  as  to  Puffers.  —  The  employi 
of  pafTers  by  bidders,  or  decoy  ducks  by  vendors,  foi 
purpose  of  raising  the  article  sold  by  means  of  fictitious 
without  any  intention  of  being  bound  thereby,  vit 
a  sale,  and  renders  it  voidable  by  the  vendor  who  is  inj 
thereby.* 

■  See  Flnrean  r.  TbomhtU,  3  W.  Bl.  107S;  DeBcratlde*  v.  Wc 
Cunp.  (N.  P.),  358  i  SaropioD  v.  Rhodei,  8  Scolt,  544.  A  cootTKiy  dc 
leemi  to  be  held  io  Johnson  r.  Roberta,  30  Eng.  Law  &  Eq.  234,  wt 
wu  laid  thai  the  auctioneer  alone  waa  liable  for  the  depotit  monej 
though  he  had  paid  it  over  to  the  Tcndor.  Mr.  Jnitice  Dewe;,  in  Te 
Simmoni,  ti  Allen,  343,  in  speaking  of  thi*  case  said:  "Aa  lolhii 
it  is  somewhat  remarliable  thai  it  is  not  found  reported  in  the  regular 
of  repons.  As  an  authorilj,  upon  a  close  scmtinf  of  the  cue,  it « 
found  that  it  may  be  limited  to  a  question  of  pleading  rather  than  ■ 
decided  upoD  the  broader  ground  of  right  to  recover  generally.  We  a' 
satisfied  to  adopt  it,  seemingly  variant  as  it  is  with  the  principle  10  gee 
stated,  that  the  pnrchaier  may  resort  to  the  vendor  for  deposit  and  inti 
In  Cockcrafl  v.  Muller,  71  N.  Y.  363,  Allen,  J.,  said:  "Theplainii 
an  action'for  the  recovery  of  his  deposit,  either  against  the  present  defen 
the  anciioneers,  or  their  principal,  the  New  York  and  Harlem  Railroad 
pany,  and  he  might  have  broaght  separate  actions  against  each  at  the 
time,  and  prosecuted  both  lo  judgment,  bat  could  have  had  but  one  ta 
tion.  A  recovery  against  either  and  a  latisfiiction  of  the  judgment 
discharge  the  other.  The  plaintiff  was  entitled,  against  the  principal,  to  it 
for  the  deposit,  and  as  it  seems  also  against  the  auctioneers,  —  the 
holders,  —  from  the  time  of  a  demand  of  the  money  and  a  refusal  lo] 
then,  allhoagh  the  liability  of  the  auctioneers  to  pay  interest  wu  at  on< 
doDbted."  Farquar  c.  Farley,  7  TaunL  593;  Lee  v.  Munn,  S  Taun 
Maberly  v.  Robini,  5  Taunt  625 ;  Burroughs  o.  Skinner,  5  Burr.  1639. 

•  Beiwell  V.  Christie,  5  Cowp.  396 ;  Howard  v.  Castle,  6  T.  R.  643 ;  Bi 
V.  Alt,  3  Ves.  jr.  624;  Smith  v.  Clark,  la  Ves.  jr.  477;  Wheeler  v.  C 
Hoo.  &  M.  135  ;  Crowder  o.  Austin,  3  Bing.  36S;  Fuller  v.  Abrahi 
Hoore,3l6;  Veatie  v.  Williams,  3  Story's C.Ct.  630;  McDowell  v. SJi 
Ired.  Eq.  37S;  Mortimer  v.  Bell,  L.  R.  i  Ch.  Div.  10;  Green  v. 
stock,  C.  B.  (N.  s.),  304;  Gilliotv.  GilUot,  L.  R.  9  Bq.  60;  Dom 
o.  HcRoy,  t  Browne  (Pa.), 346;  Moncneff  v.  Goldsboroagh,  4  Har.  & 
iSl:  Smitb  v.  Greenles,  3  De*.  L.  136;  Toule  v.  Leaviit,  33  N.  H 
Trtut ».  Delaphainer,  3  E.  D.  Smith,  119 ;  Morehead  v.  Hunt,  i  Dev.  E 
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And  this  general  rule  applies  as  well  to  sales  under  an 
order  of  court  or  by  a  sheriff.' 

(24.)  Exceptions  and  Modifications, — But  if  the  vendor 
notifies  bidders  of  his  intention  to  employ  puffers  or  by- 
bidders  it  would  not  vitiate  the  sale,  as  it  would  not  then  be 
a  fraud." 

Wood  V.  Hall,  I  Dev.  Eq.  41 1 ;  Staines  v.  Shore,  16  Pa.  St.  200 ;  Rex  v.  Marsh,  3 
Gill  &  J.  331;  Thornett  r.  Hoyne,  15  M.  &  W.  331;  Bayham  v.  Boch,  13  La.  287 ; 
Latham  v.  Morrow,  6  B.  Mon.  630,  Nat  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  43 1; 
Pennock's  Appeal,  14  Pa.  St  446;  Wolf  v.  Luyster,  i  Hall,  146;  Darst  v. 
Thomas,  87  111.  222 ;  Fisher  v.  Hersey,  17  Hun,  370;  National  Bank  v,  Sprague, 
20  N.J.  Eq.  159;  Yerkes  v.  Wilson,  81  Pa.  St  9,  where  Thompson,  C.  J.,  said : 
<'  It  is  upon  the  ground  of  the  fraud  committed  on  the  bona  fide  bidder  by  the 
puffers  that  the  sale  is  invalidated.  The  consequence  is,  that  in  the  trial  of  the 
question  of  fraud  raised  upon  such  an  allegation,  unless  it  be  openly  avowed 
by  the  seller  after  the  sale,  which  does  not  often  occur,  the  party  alleging  it 
may  only  be  able  to  prove  it  by  cooaecting  together  numerous  facts  and  cir- 
cumstances. Like  every  other  investigation  to  discover  fraud,  therefore,  great 
latitude  of  proof  is  allowed.  That  is  to  say,  every  circumstance  or  fact  wiU 
be  evidence  in  such  an  issue,  from  which  a  legal  inference  of  the  fact  of  fraud 
may  be  drawn.    This  is  a  well  settled  rule." 

>  Dimmock  v.  Hallett,  L.  R.  2  Ch.  Div.  21,  29;  Shimmin  v.  Bellew,  Ir.  Law 
I  Eq.  289;  Donaldson  v,  McRoy,  i  Brown  (Pa.),  346;  Lee  v.  Lee,  19  Mo. 
420.  The  fact  that  a  sale  at  auction  is  void  on  the  ground  of  puffing  cannot 
be  set  up  as  a  defence  without  being  expressly  pleaded.  Iceby  v.  Grew, 
6  Car.  &  P.  671. 

*  Howard  v.  Castle,  6  T.  R.  642;  Smith  v,  Clark,  12  Ves.  jr.  477;  Con- 
nolly tf.  Parsons,  3  Ves.  625;  Bramley  v,  Alt,  3  Ves.  652;  Wheeler  v.  Collier, 
Moo.  &  M.  123;  Veazie  v.  Williams,  3  Story's  C.  Ct  620;  Steele  &  Ellama- 
ker,  II  Serg.  &  R.  86;  Moorehead  v.  Hunt,  i  Dev.  &  B.  Eq.  35;  Wolfe  v. 
Luyster,  i  Hall,  146 ;  Moncrieff  v.  Goldsborough,   i  Har.  &  McH.  282 ;  La- 
tham V.  Morrow,  6  B.  Mon.  630;  Nat  Fire  Ins.  Co.  v,  Loomis,  11  Paige,  431 ; 
Baham  v.  Bach,  13  La.  287;  Reynolds  v,  Dechaums,  24  Texas  174;  Tomlin- 
son  V.  Savage,  6  Ired.  430;  Yerkes  v.  Wilson,  81  Pa.  St  9.    Though  a  pnffer 
ought  not  to  be  employed  to  screw  up  the  price,  or  take  advantage  of  the 
ignorance  of  other  bidders,  yet  a  progressive  bidding  to  a  fixed,  reserved  bid- 
ding by  a  person  employed  by  the  vendor,  though  without  the  knowledge  of  the 
other  bidders,  will  not  necessarily  be  deemed  to  be  taking  advantage  of  their 
ignorance.     Flint  v.  Woodin,  9  Hare,  618.     Where  the  vendor  reserves  the 
right  to  bid  once  by  himself  or  agent,  and  the  auctioneer  bid  three  times  with 
the  consent  of  the  vendor,  and  then  the  vendor  stated  what  the  reserved  price 
was,  when  a  person  bid  beyond  that  sum  and  was  declared  the  purchaser,  it 
was  held  that  the  vendor  had  exceeded  the  limited  right  reserved  to  him,  and 
that  the  sale  was  void  both  at  law  and  under  30  &  31  Vic.  ch.  48.     Pkrfitt  v. 
Jepson,  L.  J.  46  C.  P.  Div.  529. 
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There  is  considerable  conflict  among  the  authorities  as  to 
the  extent  to  which  this  rule  against  puffers  la  to  be  car- 
ried. 

"  It  appears  to  me,"  says  Mr.  Justice  Story,'  "  that  there 
is  room  for  some  distinctions  upon  this  subject,  which  tf 
they  do  not  entirely  reconcile  the  cases,  are,  at  all  events, 
well  adapted  to  serve  the  ends  of  private  justice  and  con- 
venience, as  well  as  public  policy.  Where  all  the  bidders 
at  the  sale,  except  the  purchaser,  are  secretly  employed  by 
the  seller,  and  yet  are  apparently  real  bidders,  and  the  pur- 
chaser is  misled  thereby,  and  is  induced  to  give  a  latter 
price  in  consequence  of  their  supposed  honesty  and  exercise 
of  justice,  then  the  sale  ought  to  be  held  a  fraud  upon  the 
purchaser,  because  he  has  been  intentionally  deceived  by 
them.  But  where  there  are  real  bidders,  and  no  intentional 
deceit  has  been  practised  by  what  have  been  sometimes 
called  decoy  ducks,  to  mislead  or  surprise  the  judgment  or 
discretion  either  of  the  bidders  or  of  the  purchaser,  there 
seems  to  be  a  solid  ground  to  hold  that  the  sale  is  valid,  and 
for  the  very  reason  stated  by  Lord  Loughborough  and  Lord 
Alvanly.  It  seems  to  me  that  Sir  William  Grant,  in  Smith 
V.  Clarlc,*  has  pointed  out  the  true  line  of  distinction  in  his 
comments  upon  the  cases ;  and  although  he  does  not  there 
express  any  positive  opinion,  it  is  sufficiently  evident  what 
his  opinion  was, — -an  opinion  entitled  to  very  great  weight, 
for  he  was  one  of  the  ablest  judges  that  ever  graced  the 
courts  of  equity  of  England.  He  there  said,  '  after  the  case 
of  Bramley  v.  Alt,^  and  what  Lord  Rosslyn  stated  to  be  his 
strong  and  clear  opinion  in  Connolly  v.  Parsons,*  it  would  be 
too  much  for  me  to  say  this  is  in  itself  a  fraud,  unless  I 
could  say  every  direction  by  a  vendor  to  any  person  to  bid 
in  his  behalf  is  of  itself  such  a  fraud  as  to  vitiate  every 
agreement  that  takes  place  at  an  auction,  at  which  that 
direction  is  given.  In  Bexwell  v.  Christie,'  very  general  and 
broad  principles  are  laid  down  by  the  Court  of  King's  Bench, 

■  Vcuie  ».  WillUmi,  3  Story'i  C.  Ct  6*4.  •  n  Vet.  477,  481. 

>  3  Vm.  65J.  *  3  Ve».  615.  i  Cowp.  396. 
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beyond  any  that  the  case  immediately  before  the  court 
required.  The  subsequent  case,  Howard  v.  Castle/  pro- 
ceeded upon  the  ground  of  plain  and  direct  fraud,  Lord 
Kenyon  stating  that  it  appeared  at  the  trial  to  be  bottomed 
in  fraud ;  that  it  was  fraud  from  beginning  to  end.  There 
was  no  real  bidder,  and  there  were  several  bidders  for  the 
vendors.  Whenever  I  shall  be  able  to  state  the  same  propo- 
sition of  any  case,  I  shall  come  to  the  same  conclusion. 
But  it  is  clear  Lord  Kenyon  had  not  always  entertained'  the 
same  opinion  as  to  the  doctrine  in  Bexwell  ?/.  Christie ;  for 
in  Twinning  v.  Morrice,"  he  stated  with  respect  to  bidders 
being  employed  by  the  vendors,  that  he  does  not  say  the 
doctrine  in  Bexwell  v.  Christie  is  wrong;  but  everybody 
knows  that  such  persons  are  constantly  employed.  In 
Bramley  v.  Alt,  Lord  Alvanly  expressed  his  opinion  that  it 
is  perfectly  legal  for  a  man  to  state  a  price,  below  which  he 
would  not  permit  a  sale;  and  his  lordship  observes  that 
there  is  no  difference  between  setting  up  the  lot  at  a  given 
price,  and  employing  a  person  to  prevent  a  sale  under  that 
price,  if  that  is  communicated.  I  do  not  mean  to  state  a 
proposition  so  general  as  that  there  can  be  no  fraud  through 
the  medium  of  persons  employed  by  the  vendors.  Lord 
Rosslyn  appears,  in  Connolly  v.  Parsons,  to  doubt  whether 
there  can  be  that  species  of  fraud ;  whether,  in  any  case,  the 
purchaser  can  be  said  to  be  defrauded  merely  by  being 
drawn  in  through  eagerness  of  zeal  and  competition  with 
others.  I  do  not  go  that  length,  for  if  the  person  is  em- 
ployed, not  for  the  defensive  precaution,  with  a  view  to  pre- 
vent a  sale  at  an  undervalue,  but  to  take  advantage  of  the 
eagerness  of  bidders  to  screw  up  the  prices,  I  am  not  ready 
to  say  that  it  is  such  a  transaction  as  can  be  justified  in  a 
court  of  equity.  Neither  do  I  say  that  if  several  bidders 
are  employed  by  the  vendor,  that  in  such  a  case  a  court  of 
equity  would  compel  the  purchaser  to  carry  the  agreement 
into  execution,  for  that  must  be  done  merely  to  enhance  the 
price.  It  is  not  necessary  for  the  defensive  purpose  of  pro- 
tection against  a  sale  at  an  undervalue:     It  is  sufficient  to 

«  6  T.  R.  642.  •  2  Bro.  C.  C  326. 
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y  that  this  is  not  a  case  of  that  description.  These  plain- 
Is  had  not  a  fraud  in  contemplation,  and  were  not  in  a 
luation  that  made  it  peculiarly  incumbent  upon  them  to 
ke  care  not  to  permit  a  sale  at  an  undervalue." 
Mr.  Chancellor  Kent,  in  his  learned  Commentaries,'  seems 
me  to  have  arrived  at  the  true  and  just  and  satisfactory 
suit.  "  It  would  seem,"  says  he,  "  to  be  the  conclusion  from 
c  later  cases,  that  the  employment  of  a  bidder  by  the 
mer,  would  or  would  not  be  a  fraud,  according  to  circum- 
inces  tending  to  show  innocence  of  intention  of  a  fraudu- 
nt  design.  If  he  was  employed  bona  fide  to  prevent  a 
crifice  of  the  property  under  a  given  price,  it  would  be  a 
wful  transaction  and  would  not  vitiate  the  sale.  But  ir  a 
imber  of  bidders  were  employed  by  the  owner  to  enhance 
e  price  by  a  pretended  competition,  and  the  bidding  by 
em  was  not  real  and  sincere,  but  a  mere  artifice  in  combina- 
m  with  the  owner,  to  mislead  the  judgment  and  inflame 
e  zeal  of  others,  it  would  be  a  fraudulent  and  void  sale. 
>  it  will  be  a  void  sale  if  the  purchaser  prevails  on  the  per- 
ns attending  the  sale  to  desist  from  buying,  by  reason  of 
ggcstions  by  way  of  appeal  to  the  sympathies  of  the  com- 
ny."  • 

It  may  be  considered  as  settled  In  America  that  the  ven- 
T  may  employ  a  bidder,  if  he  does  it  bona  fide  to  prevent 
sacrifice  of  the  property  under  a  given  price.^ 

■  Vol.  a,  pp.  S38.  539  (5  ed.). 

*  I  Stoi7'i  Eq.  Jur.,  icct.  345,  andnote;  Veuie  f.  WillUmt,  8  How.  13a  ; 
X  V.  Harth,  1  V.  &  J.  331;  National  Bank  v.  Spra^e,  to  N.  J.  Eq. 
):  Jenkio*  v.  Hogg.  6  Ired.  Eq.  430;  Nat.  Fire  Ins.  Co.  v.  Loomis,  11 
iEe.431;  Woodf.Hall,  13La.An.411.  In  Twinningi'.  Moms,  2Bro.  C.C 
i.  a  specific  performance  was  refused  because  the  solicitor  of  the  Keller  was 
»enl  and  bid,  although  not  for  the  seller.  See  Ex  parte  Lacy,  6  Vei.  639; 
wnsend  v.  Staingroom,  6  Ves.  338.  All  secret  arrangetnenls  with  a  par- 
i\a.T  bidder,  such  as  a  private  signal  not  undcraluod  by  other  bidders,  will 
alidate  a  sale.      CoDOver  v.  Walling,  3  McCart.  173. 

i  Morchead  v.  Hunt,  I  .Dev.  Eq.  35;  Wood  v.  Hall,  i  Dev,  Eq.  41I ; 
ippen  V.  Stickney,  3  Me.  387 ;  Steele  v.  EUmaker,  1 1  Serg.  4  R.  86 ;  Mon- 
[H'f.  Goldsborough,  4  Har.  &  McH.  i8z;  Lee  v.  Lee,  ig  Mo.  420;  Reynoldi 
Dechanms,  24  Texas,  174;  Lalhatn  v.  Morrow,  6  B.  .Mon.  630;  Pennock't 
>peal,  14  F«.  St.  446;  Walsh  v.  Barton,  14  Ohio  Si.  aS. 
VOL.  vm.  NO.  6  39 
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If  it  does  not  appear  that  the  purchaser  was  induced  by 
the  puffing  to  give  more  than  the  real  value  of  the  property, 
or  more  than  he  had  previously  determined  to  bid,  the  sale 
will  be  valid.'  So,  where  there  are  real  bidders,  and  the 
last  bid  before  the  purchaser  was  a  real  one,  ^nd  the  judg- 
ment of  the  real  bidder  and  the  purchaser  is  not  misled  by 
the  sham  ones." 

When  a  sale  is  vitiated  by  the  employment  of  puffers,  the 
purchaser  must  restore  the  property  purchased  as  soon  as 
the  fraud  is  discovered,^  or  he  will  be  regarded  as  having 
confirmed  the  sale.* 

(25.)  Conflict  between  the  Risk  at  Law  and  in  Equity, — 
The  rule  adhered  to  by  the  courts  of  common  law  that  the 
secret  employment  of  a  puffer  by  the  vendor  was  a  fraud- 
ulent act,  and  vitiated  the  sale,  unless  the  vendee,  with 
knowledge  of  the  fact,  had  acted  upbn  it  so  as  to  deprive 
himself  of  the  right  to  complain,  has  been  the  law  of  Eng- 
land and  Europe  for  a  long  time,  indeed,  and  was  of 
universal  application  even  before  the  Christian  era.  Cicero 
said  :  "  Tollendum  est  ignitus  ex  rebus  constrahendis  omne 
mencium,  non  lictitorem  venditor,  nee  qui  contra  esse 
liceatur  empor  apponet."  ^ 

No  settled  rule  can  be  said  to  have  existed  in  equity,  but 
probably  the  weight  of  authority  was  in  favor  of  relaxing 
the  strict  rule  of  law  and  allowing  one  puffer,  on  the  ground, 
stated  by  Mr.  Justice  Willes  in  Greene  v.  Baverstick,^ 
"  When  we  come  to  inquire  the  reason  for  the  conflict 
between  law  and  equity  upon  the  subject,  it  will  be  found  to 
be  as  I  suggested,  viz. :  that  where  a  sale  takes  place  under 
the  control  of  the  court  of  chancery,  in  order  to  prevent 
the  estate  from  being  sold  below  its  real  value,  the  pres- 

• 

'  Jennings  v.  Hart,  i  Russ.  &  Chesley,  (n.  s.),  15;  TomliDsonv.  Savage, 
6  I  red.  Eq.  430. 

■  Veazie  v,  Williams,  3  Story  C.  Ct..6ii. 

3  Staines  v.  Shore,  16  Pa.  St  200;  McDowell  v.  Simms,  6  Ired.  Eq.  278; 
Tomlinson  v.  Savage,  6  Ired.  Eq.  430. 

4  Backentoss  v.  Stabler,  33  Pa.  St.  251. 

5  Dr.  Off.  lib.  III.,  sect   15. 
^  14  C.  B.  204. 
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ice  of  one  puffer  is  allowed.  At  common  law,  however, 
e  secret  employment  of  a  pufTer  is  clearly  evidence  of 
lud." 

(26.)  Of  the  Statutes/ 30  andjl  Vict.,  ch.  48.  —  In  order  to 
it  an  end  to  this  confusion.  Lord  St.  Leonard  secured  the 
issage  of  this  statute,  which,  however,  applies  only  to  land. 
tie  fourth  section  provides  that :  "  Whereas,  there  is  at 
csent  a  conflict  between  Her  Majesty's  courts  of  law  and 
[uity,  in  respect  to  the  validity  of  sales  by  auction  of 
nd,  where  a  puffer  has  bid,  although  no  right  of  bidding 
I  behalf  of  the  vendor  was  reserved,  the  courts  of  law 
)lding  that  all  such  sales  are  absolutely  illegal,  and  the 
•urts  of  equity  under  some  circumstances  giving  effect  to 
em,  but  even  in  courts  of  equity  the  rule  is  unsettled; 
id  whereas,  it  is  expedient  that  an  end  should  be  put  to 
ich  conflicting  and  unsettled  opinions ;  Be  it,  therefore, 
■acted,  that  from  and  after  the  passage  of  this  act,  when- 
'er  a  sale  of  land  would  be  invalid  at  law,  by  reason  of 
iC  employment  of  a  puffer,  the  same  shall  be  deemed 
valid  in  equity  as  well  as  at  law." 

{27.)  Sham  Bids  by  tkt  Auctioneer  Without  the  Knowledge 
the  Principal.  —  When  the  auctioneer,  by  means  of  sham 
ds., without  the  knowledge  of  the  owner,  runs  the  property 
1  far  above  the  price  it  would  otherwise  have  brought,  the 
Ic  may  either  be  set  aside,  or  the  owner  may  be  com- 
:lled  to  restore  so  much  of  the  money  paid  as  the  price 
as  enhanced  by  the  false  or  sham  bids.' 
But  Mr.  Justice  Story,  at  circuit,  held  that  in  such  a  case, 
e  vendor  (;ould  not  be  held  liable  to  the  purchaser, 
icause  he  was  not  a  party  to  the  fraud,  and  that  the  rem- 
ly  must  be  against  the  party  making  the  sham  bids.' 
(28.)  Of  Sales  "  Without  Reserve."  —  When  property  is 
Ivertiscd  to  be  sold  "  without  reserve,"  the  vendor  is 
:cluded   from   any  interference  with    the   sale    whatever, 

>  Veaiie  v.  Williami,  8  How..  134 ;  and  see  dissenting  opinion  of  Ware, 
in  lime  caie ;  3  Slory,  633 ;  Tniit  v.  DeUpUine,   3  E.   D.   Smith,   319; 

mbuldasi  V.  RanJill,  3  Eng.  Law  &  Eq.  39;  Flint  e.   Woodero,   13    Eng. 

iw  k  Eq.  278.  '  Veaii«  v.  Williamj,  3  Story  C.  Ct.  6ao. 
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which  may  affect  the  right  of  the  highest  bidder  to  be 
considered  the  purchaser,  whatever  may  be  be  the  amount 
of  his  bid.* 

Thus,  where  the  auctioneer  advertised  to  sell  "  without 
reserve,"  and  at  the  sale  refused  to  strike  the  property  off 
to  the  highest  bidder,  except  the  owner,  he  was  held  liable.' 

In  such  a  case,  it  matters  not  whether  the  announcement 
is  made  by  the  particulars  of  sale,  or  by  the  auctioneer  by 
parol. 

The  position  and  liability  of  the  parties  to  such  a  sale  is 
well  described  by  Martin,  B.,  in  Warlow  v.  Harrison.^ 

"  In  a  sale  by  auction,"  says  he,  "  there  are  three  par- 
ties, namely,  the  owner  of  the  property  to  be  sold,  the 
auctioneer,  and  that  portion  of  the  public  who  attend  to 
bid,  which,  of  course,  includes  the  highest  bidder.  In  this, 
as  in  most  cases  of  sales  by  auction,  the  owner's  name  was 
not  disclosed  ;  he  was  a  concealed  principal.  The  names 
of  the  auctioneers,  of  whom  the  defendant  was  one,  alone 
were  published,  and  the  sale  was  announced  by  them  to  be 
'  without  reserve.'  This,  according  to  all  of  the  cases, 
both  at  law  and  in  equity,  means  that  neither  the  vendor, 
nor  any  person  on  his  behalf,  may  bid  at  the  auction,  and 
that  the  property  shall  be  sold  to  the  highest  bidder, 
whether  the  sum  bid  be  equivalent  to  the  real  value  or  not, 
*  *  *  We  cannot  distinguish  the  case  of  an  auctioneer 
putting  up  property  for  sale  upon  such  a  condition,  from 
the  case  of  the  loser  of  property  offering  a  reward ;  or 
that  of  a  railway  company  publishing  a  time-table,  stating 
the  time  when  and  the  place  at  which  the  trains  run.  It  has 
been  decided  that  the  person  giving  the  information 
advertised  for,  or  a  passenger  taking  a  ticket,  may  sue  as 
upon  a  contract  with  him.^ 

<  Thornett  V.  Haines,  15  Mee.  &  W.  367;  RobinsoD  v.  WaU,  11  Jurist 
(Eng.),  577;  2  Phill.  Eq.  372;  Green  v.  Baverstock,  14  C.  B.  (n.  s.)  204; 
Stating  that  "  the  sale  wiU  be  positive/'  is  equivalent  to  stating  that  it  will 
be  "  without  reserve ; '*  Curtis  v  Aspinwall,  114  Mass.  187. 

*  Warlow  V.  Harrison,  i  El.  &  £1.  295 ;  but  see  Mainprice  v.  Westley.  6 
Best.  &  S.  420,  428.  3  I  El.  &  El.  29s ;  L.  J.  29  Q.  B.  14. 

4  Denton  0.  Great  Northern  Railway  Co.  5  El.  &  BI.  860. 
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"  Upon  the  same  principle,  it  seems  to  us  that  the  highest 
iona  fide  biddtr  at  an  auction  may  sue  the  auctionttr,  as  upon 
t  contract,  that  the  sale  shall  be  without  reserve.  We  think 
hat  the  auctioneer  who  puts  property  up  for  sale  upon 
iuch  a  condition,  pledges  himself  that  the  sale  shall  be 
vitbout  reserve;  or,  in  other  words,  contracts  that  it  shall 
>e  so,  and  that  this  contract  is  made  with  the  highest  bona 
ide  bidder,  and  in  case  of  a  breach  of  it,  he  has  a  right  of 
ictioH  against  the  auctioneer."  ' 

(29.)  Combinations  among  Bidders.  —  The  general  policy  of 
he  law  is  to  discourage  combinations  and  agreements  among 
)idders  at  an  auction  sale.  And  where  their  object  is  to 
tifle  competition,  and  thus  purchase  at  a  reduced  price,  the 
ale  is  void,  and  no  party  to  the  combination  can  derive  any 
lenefit  from  it*    This  is  the  general  rule,  but  it  is  subject 

0  exceptions  which  materially  modifies  its  strictness. 

'  Sect- 5  of  the  Statute  30  and  31  Vict,  is  as  follows:      "And.    whereu, 

1  tales  of  land  by  aaclion  ate  now  conducted,  manj  of  such  sales  are  illegal, 
nd  could  not  be  enforced  against  an  unwilling  purchaser,  and  11  ii  expe- 
ient  for  the  aafetf  of  both  lelier  and  purchaser  that  such  sales  should  be 
a  coodiicted  as  to  be  binding  □□  both  patties  j  Be  it  thetefore  enacted,  by 
le  authority  afotesaid,  as  follows  :  That  the  patticulars  or  conditions  of  sale 
J  auction  of  an/  land  shall  stale  whether  such  land  will  be  sold  without 
iserve,  ot  subject  to  a  reserve  price,  or  whether  a  tight  to  bid  is  reserved. 
f  it  is  stated  that  such  land  wilt  be  sold  without  reserve,  or  (0  that  effect, 
len  it  shall  not  be  lawful  for  the  teller  to  employ  any  person  to  bid  at 
iich  sale,  or  Tor  the  auctioneer  10  take,  knowingly,  any  bid  from  any  such 

"  Sect.  6.  And  where  any  sale  by  auction  of  land  is  declared,  either  in 
le  particulars  or  connections  of  such  sale,  to  be  subject  to  a  right  for  the 
cllcr  10  bid,  it  shall  be  lawful  for  the  seller,  or  any  one  person,  on  his 
ehalf,  to  bid  at  such  auction,  in  such  manner  as  he  may  think  proper." 
In  construing  upon  this  statute.  Lord  Romily  said :  ■'  [  think  the  act 
lakes  a  distinction  between  a  reserved  bidding  and  a  reserved  right  to 
id.  It  says  thai  you  must  slate  whether  there  is  a  teserved  price  or  Dot, 
od  further,  if  you  stale  that  there  is  a  reserved  price,  you  must  also  state 
lat  a  right  to  bid  is  reserved,  in  order  ihal  you  may  employ  a  person  to 
id  in  your  behalf."     Gilliotl  v.  Gilliolt.  L.  R.  9  Eq.  6o. 

'  Hamillon  v.  Hamilton,  z  Rich,  on  Eq.  355  ;  Phippen  v.  Stickney,  3  Melc. 
S7  i  Meech  v.  Bennett,  Hill  &  D.  Supp.  192 ;  Troup  v.  Wood,  4  Johns.  Ch. 
Z8;  Doolin  V.  Ward,  6  Johns.  192;  Jones  v.  Caswell,  3  Johns.  Caa.  ag; 
iTilbur  V.  How,  S  Johns.  444:  Wuolon  v.  Hinkle,  30  Mo.  390  ;  Slingluff  v. 
:ckel,  34  Pa.  St.  472;  Haynes  i/.  Ccutchfield,  7  Ala.  189;  Pike  p.  Balch,  38Me, 
02!  Gardiner  v.  Morse,  15  Me.  140;  Newman  v.  Meek,  1   Freem.  Cb.  441 ; 
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"  The  extent  to  which  the  doctrine  of  invalidating  such 
contracts  can  be  safely  carried,"  says  Mr.  Justice  Dewey/ 
"  would  rather  seem  to  embrace  within  the  rule  all  fraud- 
ulent acts,  and  all  combinations  having  for  their  object  to 
strifle  fair  competition  at  the  biddings,  with  the  design  of 
becoming  the  purchaser  at  a  price  less  than  the  fair  market 
value  of  the  property.  Beyond  this,  the  application  of  the 
principle  contended  for  may  be  found  productive  of  mis- 
chief, and  an  unwarrantable  interference  with  the  course  of 
business  in  auction  sales.  We  are,  therefore,  of  opinion  that 
an  agreement  between  A.  and  B.  that  A.  will  permit  B.  to 
become  the  purchaser  of  certain  property  about  to  be  offered 
at  sale  at  public  auction,  and  that  A.  shall  participate  with 
B.  in  the  benefit  of  the  purchase,  will  or  will  not  be  fraud- 
ulent, as  the  circumstances  of  the  case  show  innocence  or 
intention  of  a  fraudulent  purpose  in  making  such  agreement; 
that  when  such  arrangement  is  made  for  the  purpose  and 
with  the  view  of  preventing  fair  competition,  and  by  reason 
of  want  of  bidders  to  depress  the  price  of  the  article  offered 
for  sale  below  the  fair  market  value,  it  will  be  illegal,  and 
may  be  avoided  as  between  the  parties,  as  a  fraud  upon  the 
rights  of  the  vendor.  But  on  the  other  hand,  if  the  arrange- 
ment is  entered  into  from  no  such  fraudulent  purpose,  but 
for  the  material  convenience  of  the  parties,  as  with  the  view 
of  enabling  them  to  become  purchasers,  each  being  desirous 
of  purchasing  a  part  of  the  property  offered  for  sale,  and  not 
an  entire  lot,  or  induced  by  any  other  reasonable  and  honest 
purpose,  such  agreement  will  be  valid  and  binding."  * 

Johnson  v,  LaMotte,  6  Rich  on  Eq.  347 ;  Hook  v.  Turaer,  22  Mo.  333 ;  Loyd 
V.  Malone,  23  III.  43;  Trust  v,  Delaplaine,  2  E.  D.  Smith,  219;  Dadley  v. 
Little,  2  Handy,  505 ;  Pratt  v,  Oliver,  I  McLean,  295 ;  Gulick  v.  Ward,  5 
Halst.  87;  Dick  v,  Lindsay,  2  Grant  Cas.  431;  Martin  v.  Ranlett,  5  Rich. 
541 ;  Cocks  V.  Izard,  7  Wall.  559;  Fcnner  v.  Tucker,  6  R.  L  551. 

«  Phippen  v.  Stickney,  3  Melc.  384. 

«  Small  V.  Jones,  i  Watts  &  S.  128;  3mith  v.  Greenle,  2  Dev.  126; 
McMinn  v,  Phipps,  3  Sneed,  196;  Switzer  v,  Skiles,  3  Gill,  529;  Jenkins  v. 
Hogg,  2  Const.  (S.  C.)  821 ;  Wolfe  v.  Luyster,  i  Hall,  146;  Allen  v.  Stip- 
hanes,  18  Texas,  658;  Dick  v.  Cooper,  24  Pa.  St.  217 ;  Kearney  v.  Taylor,  15 
How.  519;  Slater  v.  Maxwell,  6  Wall.  269;  Gardner  v,  Morse,  25  Me.  140; 
National  Bank  v.  Sprague,  20  N.  J.  Eq.  159.  It  must  appear  that  the  object  of 
the  agreement  was  to  avoid  competition. 
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A  mere  agreement  between  parties  that  one  should  be  ai 
lowed  to  bid  off  property,  and  afterwards  take  it  or  not  a 
his  option,  will  not  invalidate  the  sale,  unless  it  appears  the 
a  fraudulent  design  has  been  carried  into  effect,  and  th 
seller  injured  thereby.' 

Nor  is  an  agreement  between  two  persons  owning  Ian 
adjoining  a  tract  to  be  sold,  to  agree  that  one  alone  sha 
attend  the  sale  and  purchase  it,  if  it  should  be  sold  within 
certain  price,  and  if  the  land  was  purchased,  an  agreemer 
should  be  made  between  them  for  its  division,  fraudulei 
and  contrary  to  equity.' 

But  it  is  an  indictable  offence  for  brokers  to  agree  togetht 
before  a  sale  by  auction,  that  only  one  of  them  shall  bid  fc 
each  article  sold,  and  afterwards  all  the  articles  thus  bougl 
should  be  sold  again  among  them  for  a  fair  price,  and  th 
profits  divided  among  them,' 

(30,)  Preventing  Parties  from  Bidding.  —  As  the  law  wi 
not  allow  the  vendor  to  employ  puffers  for  the  purpose  < 
increasing  the  price  of  the  property,  neither  will  it  allow  th 
purchaser  to  so  conduct  himself  as  to  prevent  competitioi 
and  in  such  a  case  the  sale  will  not  be  binding.*  Thu 
where  a  purchaser  appealed  to  the  sympathies  of  the  con 
pany  by  an  address,  stating  that  he  had  been  wronged  b 
the  seller,  and  that  they  ought  not  to  bid  against  him,  tli 
purchase  by  him  was  held  fraudulent ;  >  but  one  person  ca 
make  a  valid  agreement  not  to  bid  against  another.^  Th 
contrary  doctrine  is  held  in  New  York.  In  that  State  a 
agreements  not  to  bid  against  a  particular  person,  or  not  t 
bid  at  all,  are  held  invalid,  because  they  are  without  consic 
eration  and  against  public  policy,  as  being  a  fraud  again 
the  vendor,' 

'  Breck1e7  v.  Briggi,  30  Mo.  4SZ.  *  Id  tc  Carew,  16  Betv.  1S7. . 

3  Levi  V.  Levi,  6  Car.  &  P.  239. 

4  Fuller  f.  Abrabam,  3  B.  h.  B.  116;  Raynes  v.  Crowder,  14  U.  C,  C. 
Ill ;  People  f.  Lord,  6  Hun,  390;  JacksoD  v.  Morler,  8a  Pa.  Su  291. 

«  Fuller  V.  Abraham,  3  B,  &  B.  116. 

*•  GalloD  V.  Emui,  1  Coll.  C.  C.  243;  In  re  Carew')  Baute,  36  Bcav.   iS 

7  Jones  p,  Caswell,  3  Johns.  Cai.  29;  Davlin*',  Ward,  6  Johns.  194;  Wi 

bur  V.    Howe,  8  Johns,  444;  ThompsoD  v.  Davis,  3  Ham.   505  ;    Piall 

Oliver,    I  McLean,  295;   Gulire  v.  Ward,  S  Halsl.  87. 
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V.  —  Of  the  Statute  of  Frauds. 

(31.)  Auction  Sale  Within  the  Statute  of  Frauds,  —  Auc- 
tion sales  are  afTected  by  two  sections  of  the  Statute  of 
Frauds.  By  the  fourth  section  it  is  provided  that  "  no 
action  shall  be  brought  whereby  to  charge  any  person  upon 
an  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
parties  to  be  charged  therewith,  or  by  some  other  person 
thereto  by  him  lawfully  authorized."  The  seventeenth,  that 
"  no  contract  for  the  sale  of  any  goods,  wares,  and  merchan- 
dise, for  the  price  of  ten  pounds  sterling  or  upward,  shall  be 
allowed  to  be  good,  except  the  buyers  shall  receive  part  of 
the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment ;  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made,  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized.''  Sales  at  auction  are  held  to  be 
within  these  sections  on  the  ground  that,  although  they  are 
made  in  the  presence  of  many  witnesses,  yet,  such  evidence 
ought  not  to  be  admitted  merely  because  the  quantity  would 
render  perjury  less  frequent.  The  very  object  of  the  stat- 
ute is  to  prevent  too  indefiniteness  and  uncertainty  which 
such  a  practice  would  produce.*  "  From  the  public  nature 
of  sales  by  auction,"  says  Sir  Wm.  Grant,"  "it  does  not  fol- 
low that  what  passes  there  must  be  matter  of  certainty ;  so 
far  from  it,  that  I  never  saw  more  contradictory  swearing 
than  in  those  cases  where  attempts  were  made  to  introduce 
evidence  of  what  was  said  or  done  during  the  course  of  the 
sale.  Though  ordinarily  the  terms  and  conditions  are  re- 
duced to  certainty  by  a  written  or  printed  particular,  yet  if 
it.  is  true  that  the  statute  does  not  affect  any  sale  by  auction, 

'  Hind  V.  Whitehouse,  7  East,  558;  Kcnworthy  v.  Schofield,  2  Barn.  & 
Cress.  947 ;  Walker  v.  Constable,  1  Bos.  &  Pul.  306 ;  White  v.  Proctor.  4 
Taunt.  209;  Higginson  v.  Clowes,  15  Yes.  515;  The  People  w.  White,  6  Cal. 
75  f  O'Donnell  v,  Leeman,  43  Me.  158;  Talman  v.  Franklin,  3  Ducr,  395; 
Pike  V.  Balch,  38  Me.  602 ;  Davis  v,  Rowell,  2  Pick.  64;  2  Kent's  Com.  539; 
Story  on  Sales,  sect.  465. 

■  Brayden  v.  Bradbear,  12  Yes.  466. 


AUCTIONS   AND   AUCTIONEERS.  595 

le  whole  of  the  terms  might  be  left  to  parol  evidence,  at 
e  risk  of  all  the  uncertainties  of  perjury,  which  the  statute 
tended  to  exclude.  I  should,  therefore,  hesitate  to  say 
e  policy  of  the  law  does  not  extend  to  such  sales.  Still 
ore  would  I  hesitate  to  say  the  words  of  the  statute, 
cording  to  the  true  meaning,  do  not  include  sales  by  auc- 
>n."     It  is  well  settled  that  a  contract  for  the  sale  of  land 

auction  is  within  the  Statute  of  Frauds,  and  must  be  in 
-iting.'  And  there  appears  to  be  no  good  reason  which 
>plies  to  the  sale  of  land  which  does  not  apply  with  equal 
rce  to  the  sale  of  goods," 

{32,)  Of  the  Nature  of  the  Auctioneer 's  Agency.  —  For  cer- 
in  purposes  an  auctioneer  occupies  the  rather  anomalous  po- 
ionofagent  for  both  vendor  and  vendee.  And  thisdepart- 
e  from  ^  the  general  principle  of  agency  appears  to  have 
ownoutof  the  peculiar  nature  of  the  transaction,  and  the  ne- 
ssity  of  meeting  the  requirements  of  the  Statute  of  Frauds, 
bid  at  an  auction  sale  is  a  mere  offer,  which  requires  the  as- 
ntof  the  seller  before  it  can  become  binding.  Until  the  as 
nt  of  the  seller  is  signified  by  some  such  actas  knocking  down 
;  hammer,  the  bid  or  offer  to  purchase  may  be  withdraivn. 
itil  the  hammer  falls  the  auctioneer  is  exclusively  the 
ent  of  the  vendor.  He  does  not  become  the  agent  of  the 
yer  until  the  property  is  struck  off  to  him.  He  does  not 
come  such  by  merely  putting  up  the  property,  and  cannot 

held  liable  for  a  breach  of  trust,  as  between  principal 
d  agent,  merely  by  refusing  to  strike  off  the  property  to 
;  highest  bidder,  unless  it  has  been  offered  "  without 
lerye."'     The  auctioneer  is  the  agent  of  the  vendee  for 

■  Wnlkerf.  Coniuble,  i  Bos.  &  Pul.  306;  Brent  v.  Green,  6  Letgh,  16; 
rke  V.  Hale]',  7  111.  614- 

'  Emmerton  v,  Heclii,  3  Taunt.  38;  White  v.  Proctor,  4  Taunt,  109; 
meys  v.  Proctor,  3  Ves.  &  B««,  57 ;  McComb  e.  Wrifiht,  4  Johns.  Ch.  659  \ 
I  V.  Hewelt,  7  Buih,  to. 

1  Bird  V.  Boulter,  4  Barn.  &  Aid.  443;  Warlow  v.  Harrison,  I  El.  &  El. 
;  Pajme  v.  Cave,  3  T.  R.  148;  Mews  v.  Cnrr,  38  Eng.  L.  &  Eq.  358; 
rdonv.  Si[non>,2McCordCh.  165;  McComb  v.  Wright,  4  Johns.  Ch.  659; 
aves  V.  Fosi,  4  Me.  t ;  Alna  v.  Plummer,  4  Me.  ajS;  Walker  v.  Herring 
Gratt  678. 
>  Warlow  V.  Harrison.  1  El.  &  El.  395:  Payne  v.  Cave,  3  T.  K.  148. 
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the  one  purpose  alone  of  signifying  his  assent  and  binding 
him  by  his  signature  to  the  memorandum  of  sale.  The 
moment  the  sale-  is  over  he  is  no  longer  agent  for  both  par- 
ties, but  becomes  again  the  agent  of  the  vendor  alone.' 
And  it  has  been  said  that  whether  he  was  intended  to  be  the 
agent  of  both  parties  must  be  ascertained  from  the  circum- 
stances of  each  case." 

(33.)  Memorandum,  {a.)  Must  Contain  What.  —  In  order 
that  the  auctioneer's  memorandum  of  sale  may  be  a  suffi- 
cient  writing  under  the  Statute  of  Frauds,  it  must  contain  the 
essential  items  of  the  contract.  To  satisfy  the  fourth  section 
it  must  set  forth  the  promise  and  the  consideration,  and  be 
signed  by  at  least  one  of  the  parties,  and  the  name  of  the 
other  must  appear  upon  it.^  The 'exact  terms  of  the  con- 
sideration need  not  necessarily  be  stated,  provided  it  appears 
that  there  is  some  consideration,^  and  even  this  is  held 
unnecessary  in  some  States,  where  it  may  be  proved  by 
parol.s  Under  the  seventeenth  section,  the  memorandum 
must  contain  the  terms  of  the  contract,  the  subject  of  sale, 
the  price,  the  conditions  of  sale,  and  the  names  of  the 
parties.* 

Thus  a  mere  signing  of  the  catalogue  is  not  sufficient,  if 
the  conditions  of  sale  are  not  expressed  therein.' 

'  Mews  V.  Carr,  i  H.  &  N.  484;  see  Walker  v.  Herring,  21  Gratt.  678. 
'  Bartlett  v.  Puniell,  i  Ad.  &  E.  793 ;  Williamson  v.  Barton,  7  H.  &  N.  899. 

3  Kenworthy  v.  Schofield,  2  Bam.  &  Cress.  947 ;  Stapp  v.  Lill,  i  Camp. 
242;  Morris  v.  Stacy,  Holt  N.  P.  153;  Champion  v.  Plummer,  4  Bos.  &PnL 
252 ;  Morley  v.  Boothby,  3  Bing.  107. 

4  Stapp  V.  Lill,  I  Camp.  242.  ^  See  Story  on  Sales,  sect  257. 

^  Champion  v.  Plummer.  i  Bos.  &  Pul.  154;  Kenworthy  v.  Schofield,  2 
Barn.  &  Cress.  947 ;  Elmore  v.  Kingscat,  5  Barn.  &  Cress.  583 ;  Hinde  v. 
Whitehouse,  7  East,  558;  Kain  v.  Old,  2  Barn.  &  Cress.  627. 

7  Hinde  v.  Whitehouse,  7  East,  558 ;  Kenworthy  v.  Schofield,  3  Bam.  k 
Cress.  945;  Morton  v.  Dean,  13  Met.  385.  In  Johnson  v.  Buck,  35  N.  J.  L. 
338,  the  memorandum  was  in  the   following  terms: — 

*'The  property  represented  by  lot  numbers,  on  pages  53  and  62  inclusive, 
was  sold  the  29th  day  of  June,  1869,  ^^  ^^^  purchasers,  whose  names  are 
written  below  the  numbers,  on  account  of  J.  W.  Underbill,  Esq. 

Johnson  &  Miller,  Agents  and  Auctioneers.'* 

At  the  top  of  page  53  of  the  auctioneers*  book  was  the  following  heading, 
with  the  entry  of  the  sale  to  the  defendant :  '*  Rachway  Sale,  June  29thf  page 
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The  whole  contract  must  be  in  writing,  but  it  is  not  esser 
iai  that  it  be  contained  in  one  memorandum.  Thus,  if  th 
crms  of  the  contract  can  be  gathered  from  two  or  moi 
letached  papers,  or  the  signed  memorandum  contains  sue 
eference  to  other  papers  as  to  make  the  latter  a  part  of  th 
ormer,  it  is  sufficient.'  The  connection  between  the  diiferei 
lapers  cannot  be  established  by  parol  evidence,  or  by  fact 
nd  circumstances  from  which  it  may  be  inferred  that  the  pai 
ies  intended  them  to  be  read  together.  The  connection  b( 
ween  them  must  appear  by  internal  evidence  derived  froi 
he  signed  memorandum.  The  only  purpose  for  which  pan 
vidence  can  be  introduced  is  to  interpreter  explain  techni 
al  terms,  or  to  identify  such  papers  as,  by  a  reference  in  th 
igned  memorandum,  are  made  a  part  of  it.'    But  where  th 

4,  lot*  50,  55,  54,  53,  ftad  33-150,  Chulei  N,  Buck,  Perth  Anibojr,"  and  tt 
ime  form  with  reipect  to  the  other  lots.  This  was  held  to  be  iDsufficieo 
)epew,  J.,  laid:  "That  the  eatriei  in  the  lal e-book,  in  which  the  defendant 
ignature  was  made,  are  Tsdically  defective.  Thej  contained  none  of  the  coi 
ilioQi  of  the  (ale,  or  the  term*  of  the  contract.  Ai  the;  appear  in  tl 
rinted  caM,  thejr  do  not  express  even  the  price  to  be  paid.  To  inpplemei 
ie  memoramdum,  or  lupply  the  omission  of  any  of  the  etsential  parts  of  til 
ontract,  parol  evidence  cannot  be  received." 

In  Morton  v.  Dean,  13  Met.  385,  the  memorandum  was:  "  Saleonaccoui 
f  HessTs.  Morton  and  Dean,  asiigneei  of  the  Taunton  Iron  Co.,  of  the  re 
slate,  nail  works,  water  privilege,  buildings  and  machinery,  agreeable  to  111 
Ian  and  schedule  herein.  Sale  to  Silas  Dean,  for  $30,300,  April,  1843. 
'Itlt,  insufficient,  as  it  did  not  refer  to  the  condition*  of  sale. 

In  Lewis  v.  Wells,  5  Ala.  198,  it  was  held  that  the  following  memorandui 
tas  a  sobstaniial  compliance  with  the  requisitions  of  the  statute,  vii. :  "  Tl 
rilhin  property  was  this  day  sold  by  me,  as  agent  of  G.  H.  F.,  as  admii 
itrator  of  the  mortg^ee,  J.  P.  F.,  deceased,  for  $2,300,  at  public'  auclioi 
]  E.  Davis,  March  13,  1869."  Signed  by  the  agent.  See  Lee's  Admt 
'.  Chapman,  47  Ala.   143. 

■  Smith  c.  SarmaD,  9  Bam.  &  Cre).  561 ;  Sauuderson  ti.  Jackson,  i  Bo 
[  Pul.  338;  Dobell  V.  Hutchinson,  3  Ad.  &  El.  355 ;  Fhillmore  v.  Barry, 
-amp.  503;  Lent  v.  Palcford,  10  Mar.  330;  Kidgeway  f.  Ingram,  50  lad.  14; 

*  Boydell  v.  Dnimmond.  ■  1  East,  141 ;  Coles  v.  Trecolhick,  9  Ves.  15c 
)obell  V.  Hutchinson,  3  A.  &  E.  355 ;  Climan  v.  Cooke,  I  Sch.  k  Lef.  ti 
lidgeway  b.  Morion,  6  H.  of  L.  Cas.  337;  Birch  v.  Depewater,  4 Camp.  38; 
ohnston  v.  N.,  11  Ad.  &  El.  549;  Birkhurst  v.  Van  Cortland,  I  John.  CI 
73;  Benjamin  on  l^ales,  sect.  153;  I  Smith's  L.  C.  4^5i  note  lo  Birkings  : 
)amell ;  Ridgeway  v.  Ingram,  50  Ind.  145.  While  parol  testimony  is  inadmi 
ible  for  the  party  seeking  specific  performince.  it  is  always  admissible  for 
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terms  of  sale  are  expressed  by  a  statute,  or  an  order  of  court, 
a  very  slight  reference  in  the  memorandum  to  such  condi- 
tions is  sufficient.'  The  entire  book  in  which  the  auctioneer 
enters  the  memoranda  of  sales  may  be  taken  together,  the 
entries  in  different  parts  forming  a  complete  memorandum 
of  the  particular  sale.  Thus,  where  a  book  was  offered  in 
evidence  which  contained  on  the  inside  of  the  cover  the 
words,  "  John  Harvey's  auction  sale  book, "  and  at  the  top 
of  the  first  page  began  the  entries  of  each  article  sold,  the 
name  of  the  buyer,  and  the  price,  which  was  continued  until 
the  bottom  of  the  ninth  page,  where  the  item  in  question 
was  entered.  The  court  said :  "  Now  it  seems  to  us  that 
the  book  plainly  contains  the  names  of  the  seller  and  buyer, 
the  article  sold,  and  the  price  at  which  it  was  sold;  —  all 
which  translated  into  full  expression,  would  read  that  '  John 
Harvey  had  sold  to  James  C.  Stevens  a  mowing  machine 
for  ^50,' — which  means  cash  dawn.  And  there  is  nothing 
shown  that  such  were  not  the  terms  of  the  sale.  *  *  » 
It  thus  constitutes  all  that  is  required  by  the  language  and 
intent  of  the  statute  and  of  the  decided  cases,  as  constituting 
a  memorandum  effectual  to  charge  the  parties  upon  the  con- 
tract of  sale  made  by  the  auctioneer.  Sari  v,  Boureillion,* 
is  entirely  in  point  as  to  the  sufficiency  of  the  memorandum, 
as  far  as  the  names  of  the  parties  to  the  sale  were  required 
to  be  contained  in  it,  and  by  analogy  as  to  the  sufficiency  in 
respect  to  the  terms  of  the  sale.'*  ^ 

defendant  resisting  it.  It  is  a  principle  of  equity  jurisprudence  that  parol  tes- 
timony to  rebut  but  not  to  raise  an  equity.  Mayer  v.  Adrian,  77  N.  C.  83;  5 
Parson's  on  Cont.  389;  Story's  Eq.  Jur.,  sects.  769-70;  I  Sugden  V.  &.  P., 
ch.  3,  sect  8;  Benjamin  on  Sales,  154-5. 

*  Cathcart  V.  Keirnaghan,  sStrobh.  129;  Pope  v.  Chaffee,  14  Rich.  Eq.  69. 

'  37  Eng.  Law  &  Eq.  415. 

3  "  In  the  memorandum  required  to  take  a  contract  for  the  sale  of  lands  out 
of  the*  Statute  of  Frauds,  the  price  may  be  stated  in  any  words  and  figures 
which  clearly  indicate,  as  applied  to  the  subject,  what  that  price  is.  If  the 
figures  and  letters  used  in  this  memorandum  do  in  fact,  and  in  the  light  of  a 
prevailing  usage,  afford  this  information,  the  memorandum  is  sufficient;  and 
whether  they  do  or  do  not  will  be  a  question  upon  the  evidence,  when  intro- 
duced."     Gowen  t*.     Klous,     101    Mass.  449-454,    per    Gray,  J.;  Salmoa 
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{i.)  By  Whom  Made.  — The  name  of  the  party  to  I 
lai^ed  must  appear  in  the  memorandum,  and  it  must  I 
jned  with  his  consent  or  by  his  orders.'  The  agent 
ike  the  signature  must  be  some  third  party,  as  neither 
e  contracting  parties  can  be  agent  for  the  other.  Henc 
signature  by  cither  vendor  or  vendee  of  the  name  of  t 

tli  Hanur>cluring  Co.  v.  Goddard,  14  How.  446  ;  Spier  f.  Cooper,  1  Q. 

(- 

In  Price  b.  Darin,  56  Barb.  647,  Ihe  following  memoraDdum  wu  madt 

loolt  berore  the  sale  commenced ; — 

"  Apkcl  5,  1866.  Hemorandum  of  auction  sale  on  account  of  Hilton 
ice,  of  boots  and  ihoes,  commencing  April  5,  1866.  Termi,  ninety  da 
nlcDote,  approved  paper,  names  of  purchasers,  and  lots  stmck  off  to  eai 
noted  ai  hereinaftfr  following. 

"Jessb  Butler,  Auaiimttr, 
"ftr  fV.  Slitl.  Cltrt: 
The  sale  continued  Ihronghoul  the  day,  and  Slitl,  at  the  time  of  each  H 
d  in  tlie  presence  and  under  the  direction  of  Ihi:  auctioneer,  entered  in 
□k,  under  (he  sbove  memoraiidum,  Ihe  name  of  ca^h  purchaser,  the  nu 
T  and  kind  of  property  sold,  and  the  price  of  each  purchase.     At  the  < 

the  sales  for  the  day  Slilt  signed  the  name  of  "Jesse  Butler,  auclionc 
r  Slitt.  clerk."     On  the  next  day  the  sale  was  continued,  and  Stitt  contina 

of  that  date,  to  enter  under  the  heading  or  memorandum  of  Ihe  p 
ding  day,  the  names  of  the  purchasers,  the  amount  and  kind  of  goi 
Id,  and  the  prices  of  such  sales.  At  Ihe  end  of  the  sales  the  name 
E  auctioneer  and  of  Stitt  was  entered  as  before.  And  it  was  held  t 
e  general  memorandnm  need  not  be  repeated  as  often  as  a  parcel  1 
Id,  even  though  the  sale  is  adjourned  from  day  lo  day. 

■  Story  on  Sales,  sect.  467 ;  Johnson  v.  Dodson.  2  M.  &  W,  653  j  Schi 
:r  f .  Morris,  3  Maul.  4  S.  2S6  ;  Edgerlon  v.  Matthews,  6  East,  307  ;  L 
ourpet. Bryant,  3  Scott,  350;  Weightman  i;.Caldwell,4  Wheaton.Sj,  and  ne 
^nn;manI>.  Hartshorn,  13  Mass. 92;  Merrittc.  CUson,  12  Johns.  loz;  I 
aw  V.  Grsy,  3  Me.  409;   Douglass  v.  Spears,  4  Noll  4  McCord.  207  ;  Fli 

Bollard,  4  Russ.  298  ;  Clason  v.  Bsiiey,  14  Johns.  487  ;  Propert  v.  Pari 
Russ.  &  Mylne,  625-  It  is  no  objection  to  the  sufficiency  of  ihc  memoT 
im  that  the  seller  therein  named  is  but  an  agent  of  the  real  owner;  and 
oof  of  the  agency  the  latter  may  sue  or  be  sued  on  the  contract  made 
5  agent  in  his  behalf.  Gowen  v.  Klous,  101  Mass.  449;  Learned  v.  Jot 
Allen,  419;  Hunter  D.  Giddings,  97  Mass.  41  ;  Salmon  Falls  Maof.  Co. 
oddard,  14  How.  446;  Williams  v.  Bacon,  2  Gray,  387;  Hunlingloi 
nox,  7  Cush.  371 ;  Fuller  v.  Hooper,  3  Gray,  341 ;  Dykers  v.  Townsend 
.  N.  57 ;  ICenworlhy  v.  Schofield,  a  B.  &  C.  945 :    Biggins  v.  Senior,  8 

W.  834 ;  Eastern  R.  R.  v.  Benedict,  5  Gray,  561 ;  Hood  v.  Barrington. 
.  6  Eq.  3lS. 
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other  would  not  be  a  sufficient  signing/  If  the  auctioneer 
is  himself  the  vendor  and  the  party  in  interest  he  cannot 
bind  the  purchaser  by  a  memorandum  executed  by  himself.* 
So  where  a  suit  is  brought  by  the  auctioneer,  for  the  pur- 
poses of  that  suit,  he  is  a  contracting  party,  and  a  signing 
by  him  of  the  defendant's  name  is  not  sufficient  to  take  it 
out  of  the  Statute  of  Frauds.^  But  the  reason  of  this  disqual- 
ification to  be  the  agent  of  the  purchaser  does  not  apply  to 
the  clerk  of  the  auctioneer.  No  reason  for  his  disability  to 
act  as  agent  for  the  purpose  of  making  the  signature  of  the 
purchaser,  as  between  the  latter  and  the  auctioneer^  can  be 
adduced  which  will  not  apply  equally  to  exclude  the  auc- 
tioneer when  the  litigation  is  directly  between  the  vendor 
and  purchaser.  The  question,  in  every  case?  is  one  of  fact, 
whether  the  person  by  whom  the  signature  has  been  made 
was  an  agent  lawfully  authorized  to  make  the  same.  Auc- 
tioneers and  brokers,  by  virtue  of  their  business  and  by  the 
usages  of  trade,  are  assumed  to  have  such  authority ;  and 
where  the  auctioneer's  clerk  or  a  volunteer  acts  openly  at  a 
sale  in  entering  the  successful  bids  as  they  are  publicly  an- 
nounced, his  authority  to  act  for  the  purchaser  in  the  prem- 
ises is  established.  Consequently  it  has  been  held,  that 
in  a  suit  in  the  name  of  an  auctioneer  against  a  purchaser  to 
recover  the  price  of  the  goods,  the  signing  of  the  purchas- 
er's name  by  the  clerk  of  the  auctioneer  upon  the  success- 
ful bid  being  announced,  is  a  sufficient  signing  within  the 
statute.^ 

The  authority  of  the  clerk  may  be  given  before  or  at  the 

*  Wright  r.  Dannah,  2  Camp.  203 ;   Raynor  v,  Lithoon,   2  C  &  P.  122 ; 
Shannon  v,  Brandt,  L.  R.  6  Q.  B.  720;  Smith  v,  Arnold,  4  Mason,  45a 
»  Brent  r.  Cobb,  9  Gray,  397 ;   TuU  v.  Davis,  45  Me.  444. 

3  Fairbrother  v.  Simmons.  5  B.  &  Aid.  "^ly,  Wright  v.  Dannah,  2  Camp. 
203.     . 

4  Johnson  v.  Buck,  35  N.  J.  L.  338,  per  Depue,  J. ;  Bird  v.  Boulter,  4  B. 
&  Aid.  443;  Durrell  v,  Evans,  4  H.  &  C.  174;  Gill  v,  Bicknell,  2  Cush.  358; 
Baptist  Church  v.  Bigelow,  16  Wend.  28  ;  Frost  v.  Hill,  3  Wend.  386  ;  Har- 
vey V,  Stevens,  43  Vt.  653 ;  Alna  v.  Plummer,  4  Me.  258;  Pope  v.  Chaffee,  14 
Rich.  Eq.  69;  Hart  v.  Wood,  7  Blackf.  568. 
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ime  of  the  sale,  or  by  affirming  an  unauthorized  entry,'  T 
ntry  must  be  made  by  the  clerk  at  the  sale,  in  the  presen 
lid  with  the  consent  of  the  parties.  An  entry  made  aH 
he  sale,  at  the  request  of  the  auctioneer,  is  not  suflicier 
ia  entry  by  a  commissoner,  who  is  conducting  a  sale  by  i 
ection  of  a  court  of  equity,  fs  sufficient,  as  he  is  the  ag( 
if  both  parties. >  But  a  guardian  who  sells  his  ward's  pre 
Tty  at  auction,  cannot  bind  the  purchaser  by  the  entry.* 

(c.)  When  Madt.  —  The  agency  of  the  auctioneer  for  t 
lurchaser  cannot  extend  beyond  the  time  of  making  t 
ale.  He  is  primarily  and  actively  the  special  agent  of  t 
endor.  His  feelings,  his  sympathies,  and  his  interest, 
mite  to  make  him  anxious  to  sell  at  the  highest  possil 
irice,  and  to  ho|d  the  bidder  to  the  performance  of  the  cc 
ract.  In  case  of  any  difference  or  dispute,  be  wou 
tthough  an  honest  man,  naturally  incline  to  the  side  of  : 
mployer,  against  a  person  with  whom  he  has  no  other  re 
ion  than  that  of  bidder,  for  the  property  which  he,  as  ag< 
or  the  owner,  has  offered  at  public  sale.  The  law,  the 
ore,  when  it  allows  him  to  act  in  the  nearly  unprecedent 
elation  of  agent  for  both  parties,  imposes  a  qualification  i 
pplied  to  the  usual  courses  of  agency,  and  requires  that  t 
ingle  act  which,  almost  from  necessity,  he  is  authorized 
lerform  for  the  vendee,  shall  be  done  at  the  time  of  the  sa 
■nd  before  the  termination  of  the  proceedings.^  "  It  1 
leen  decided,"  says  Justice  Story,'  "  that  the  memorandi 
if  the  auctioneer,  to  bind  Repurchaser,  must  be  content^ 
■aneaus  with  the  sale.  It  cannot  be  made  afterwards,  1 
;ourts,  on  principles  of  just  policy,  have  bound  up  the  wo 
)f  this  restriction  in  order  to  prevent  men  from  being  i 

<  Citbcart  V.  Keirnighan.  5  Slrobh.  119. 

■  Henderson  v.  Bftrnwetl,  I  Yoonge  &  Jerv.  389;  Alna  v.  Plummer.  4 
158.  When  A.  and  B.  nre  parlners,  and  A.  makes  a  lale.  B.,  who  was 
ireient  at  the  sale,  hoi  no  power  to  write  the  name  of  the  purchaser  unless 
iretalr  aulhoriied  to  do  so  by  him.     Walker  v.  Herring,  zi  Uratl.  678. 

3  Jenkins  V.  Hogg,  2  Mill  Const.  aSl. 

*  Bent  v.  Cobb,  9  Grgy.  397. 

5  Norton  V.  McCarly,  53  Me.  394,  per  Kent,  J. ;  Mews  v.  Carr,  38  i 
Law  &  Eq.  35S.  '  Smith  v.  Arnold,  5  Mason,  414. 


602  AUCTIONS  AND  AUCTIONEERS. 

snared  by  contracts  subsequently  reduced  to  writing  by 
agents."'  But  it  will  be  sufficient  if  a  pencil  memorandum 
be  made  at  the  time  of  sale,  and  a  regular  entry  in  his  book 
as  soon  afterwards  as  possible.' 

(34.)  Part  Performance,  etc. —  Auction  sales,  like  other 
sales,  are  subject  to  the  exceptions  provided  for  by  the 
Statute  of  Frauds,  such  a§  part  performance  of  the  contract, 
or  accepting  a  part  of  the  goods  sold,  and  actually  receiving 
the  same.  In  order  to  satisfy  the  requirements  of  the 
statute,  there  must  be  an  appropriation  by  the  buyer  of  a 
whole  or  a  part  of  the  goods,  and  no  surrender  can  be  com- 
plete while  the  right  of  stoppage  in  transitu  remains,  or 
appropriation  complete,  while  the  purchaser  retains  the  right 
to  return  the  goods,  if  they  do  not  correspond  to  the  war- 
ranty. The  delivery  must  not  only  transfer  the  title,  but  it 
must  destroy  the  vendor's  rights  over  the  specific  subject 
matter.3 

' 'In  O'Donnell  v,  Leeman,  43  Me.  158,  it  is  said  Uiat  "  a  memorandnm 
signed  by  the  auctioneer,  at  the  time  of  sale,  is  sufficient.  Buckmaster  v. 
Harrass,  13  Yes.  456;  Gill  v.  Bicknell,  z  Cash.  355  ;  Price  v,  Devrin,  56  Barb. 
647 ;  Mews  v.  Carr,  38  Eng.  Law  &  Eq.  358.  This  was  a  case  where  timber  was 
sold  at  auction,  and  a  few  lots  remained  unsold  until  a  few  days  after  the  pub- 
lic sale,  when  the  auctioneer  sold  a  part  of  the  remaining  lots  at  private  sale, 
and  entered  the  purchasers*  names  opposite  the  lots  in  the  catalogue,  and  it 
was  held  that  this  was  not  a  sufficient  memorandum  to  satisfy  the  Statute  of 
of  Frauds,  though  it  was  a  custom  in  trade  to  treat  goods  unsold  at  anctioo, 
but  afterwards  sold  at  private  sale,  as  being  sold  subject  to  all  the  conditions 
attaching  to  the  sale  by  auction.  *'Here,*'  says  Bramwell,  B.,  '<the  auc- 
tioneer put  down  the  defendant's  name,  not  as  being  his  agent,  but  as  the  per- 
son to  whom  the  goods  had  been  sold.  It  has  been  decided  that  the  auc- 
tioneer is  agent  for  both  the  seller  and  buyer.  But  as  soon  as  the  sale  is  over 
the  reason  for  such  agency  ceases.  It  is  clear  that  the  auctioneer  was  not  the 
defendant's  agent  in  the  san\^  way  as  if  he  had  been  his  broker.  When  he 
acts  for  both  parties  he  derives  his  authority  from  both  parties." 

•  Episcopal  Church  v.  Wiley,  Riley's  Ch.  156. 

3  Story  on  Sales,  sects.  276-281,  469;  Phode  v,  Thwaites,  6  Bam.  &  Cress. 
388;  Baldey  v,  Parker,  2  Barn.  &  Cress.  44;  Phillips  v.  Bislolli,  2  Bam.  & 
Cress.  513;  Smith  v,  Sherman,  9  Barn.  &  Cress.  561;  Carter  v,  Toissant,  5 
Barn  &  Aid.  858 ;  Kent  v.  Huskinson,  3  Bos.  &  Pul.  333 ;  Hanson  v.  Armit- 
age,  5  Barn.  &  Aid.  557;  Miles  v,  Gordon,  2  Comp.  &  M.  504;  Townley 
V,  Crump,  5  N.  &  M.  608;  Weaks  v,  Hussall,  9  Bam.  &  Cress.  375;  Boxsm 
V,  Saunders,  4  Barn.  &  Cress.  941. 
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As  this  memorandum  is  necessary  only  as  between  t 
parties  to  the  sale,  and  if  they  choose,  they  may  be  boui 
by  it,  although  defective,  it  follows  that  the  parties  to  t 
sale  only  can  take  advantage  of  any  defect  or  irregularit 

V.  Of  the  Compensation  of  Auctioneers. 
35.)  The  General  Rule.  —  As  the  agent  of  the  vendc 
the  auctioneer  has  a  claim  for  compensation,  usually  in  tl 
form  of  a  commission,  which,  in  the  absence  of  any  spec! 
igreement,  is  determined  by  special  usage.*  He  is  also  e 
:itled  to  be  reimbursed  for  all  advances  and  for  proper  e 
penses  incurred  by  him.» 

But  he  cannot  recover  a  commission  from  the  own* 
inless  he  has  actually  sold  the  property,  even  though  tl 
awner  may  have  sold  it  at  private  sale  before  the  day  t 
which  it  was  advertised  for  sale  by  the  auctioneer.  In  su( 
i.  case  he  can  recover  only  the  expenses  incurred  in  adve 
tising  the  property  and  in  making  maps,  plats,  etc.  He  m< 
make  such  terms  with  his  patrons  as  he  sees  fit,  but  he  mu 
prove  such  contract.*  Nor  is  he  entitled  to  a  commission  i 
a  bid  not  complied  with.' 

'  L«wii  v.  Weill,  50  Ala.  198;  Trapp  v.  Moore,  31  Alk.  693;  3  Hitlii 
Real  Property.  331,  lect.  50. 

*  RobinioQ  v.  N.  Y.  Ids.  Co.,  a  Cainei,  357;  Rusiell  v.  Miner,  65  Ba. 
534 ;  Clark  v.  Smythen,  1  F.  &  F.  S3 ;  Succniion  of  Dowler,  39  La.  An.  4; 

i  Roeen  V.  Kneeland,  10  Wend.  318;  Ratsell  v.  Miner,  61  Barb.  53 
Comling  v.  Beechum,  7  Moore,  465;  Powell  v.  Tnisteeiof  Newburg,  19  Jol 
383;Union,  etc.,  Co.  C.Pentecost,  79  Pa.  St.491.  Is  Stocking  v.  Sage,  i  Di 
533,  Swift,  C.  J.,  laid  :  "TbaC  where  an  agent,  acling  faithfully,  wilhout  fan 
and  in  the  proper  terrice  of  the  principal,  ia  lubjected  to  eipenie,  he  oui 
to  be  reimbursed.  If  eued  on  a  contract  made  in  the  course  of  hh  ageni 
purauant  to  his  authority,  though  the  luit  be  without  cause,  and  he  eveoiua 
aacceeds,  the  law  implies  that  the  principal  will  indemnify  bim,  and  refn 
theexpensea;  for  thit  he  can  maintain  an  action  of  ittdtiilatus  astumfi 
and  the  proof  of  these  facts  will  be  sufficient  to  warrant  the  jury  to  find  I 
promise." 

4  Mallby  v.  Chrittie,  I  Esp.  346;  Girardy  v.  Stone,  24  La.  An.  386.  E 
where  the  owner  stopped  the  lale,  while  a  part  of  the  property  remained  uniol 
be  was  allowed  to  recover  a  reaionable  compensation  to  cover  (he  labor 
cataloguing  the  unsold  property.  Carpenter  v.  Le  Count,  32  Hun,  to6.  I 
fees  can  be  allowed  to  an'anctioneer  for  services  rendered  upon  the  adjooi 
ment  of  a  sale  by  a  referee.     Ward  v.  James,  S  Hun,  536, 

s  Cochran  v.  Johnson,  3  McCord  (S.  C),  ii. 
VOL.  VIII.  NO.  6  40 
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But  it  is  a  well  established  rule  that,  if  the  sale  is  caused 
by  some  act  of  the  auctioneer,   or  where   he  is  the  causa 
causaus  of    the  sale,    he    is    entitled  to    his  commission, 
even  though  the  vendor  withc^aws  the  property  from  him 
before  the  actual  sale  is  consummated.     Chief  Justice  Earle 
says  :  *    "  The  question  whether  or  not  an  agent  is  entitled 
to  commission  on  a  sale  of  property  has  repeatedly  been 
litigated,  and  it  has  usually  been  decided,  that  if  the  relation 
of  buyer  and  seller  is  really  brought  about  by  the  act  of  the 
•   agent,  he  is  entitled  to  commission,  although  the  actual  sale 
has  not  been  effected  by  him.     I  think  the  sale  here,  having 
been  brought  about  through  the  plaintiff's  introduction,  the 
plaintiff  is  entitled  to  the  stipulated  remuneration  of  two  and 
one-half  per  cent  on  the  amount  of  the  purchase  money.  " 
But  where,  by  reason  of  his  negligence  or  fraud,  the   sale 
becomes  nugatory,  he  is  not  entitled  to  recover  compensa- 
tion for  his  services.*     In  a  case  where  an  auctioneer,  at  the 
request  of  the  curator  of  a  vacant  estate,  makes  a  sale  which 
is  afterwards,  declared  void  for  want  of  legal  authority  to 
sell,  he  may  recover  his  fees  from  the  person  who  employed 
him,  although  he  has  no  claim  against  the  estate.^     But  if  he 
sells  real  estate  to  a  company  in  which  he  is   interested  as  a 
shareholder  and  director,  he  is  not  entitled  to  a  commission 
from  his  employer.* 


*  Green  v.  Bartlett,  14  C.  B.  (N.  s.)  681-682. 

*  Deney  v.  Daverell,  3  Camp.  451 ;  Brown  v,  Staton,  2  Chit  353;  Main- 
price  V.  Westley,  6  B.  &  S.  420. 

3  Succession  of  Navarro,  24  La.  An.  105. 

*  Solomans  v.  Pender,  3  H.  &  C.  639.  As  to  what  is  included  in  the  ser- 
vices for  which  an  auctioneer  is  allowed  statutory  compensation,  Cordoza,  J., 
in  Russell  r.  Miner,  61  Barb.  534,  said:  "There yet  remains  the  question  as 
to  what  is  embraced  in  the  term  services,  for  which  the  compensation  of  two 
and  a  half  per  cent  is  prescribed  by  the  statute.  I  am  aware  that  in  the  case 
in  I  Robinson,  il,  it  is  said,  that  those  services  are  not  merely 
the  offering  of  the  goods  for  saletind  striking  them  off.  But  I  think  it  is  a 
mistake;  and  that  those  services  are  alone  what  is  to  be  compensated  for  by 
the  statutory  fee.  There  is  nothing  in  the  statute  which  shows  that  any  con. 
struction  was  intended  to  be  place  upon  the  words  beyond  that  which  their 
natural  and  ordinary  meaning  imports.  An  'auctioneer'  is  defined  by^  Web- 
ster as  a  person  who  sells  at  auction ;  and  an  *  auction, '    by  the  same  authority. 
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36, )  Of  the  Auctioneer's  Fee  in  Prize  Casts.  —  The  mar- 
l1  can  make  no  coatract  with  an  auctioneer  for  the  sale 
prize  property  which  will  be  binding  upon  the  court, 
ere  can  be  no  implied  contract  in  such  case,  because  the 
rshal  has  no  power  to  make  an  express  contract.  "  No 
vision  of  law,  "  says  Betts,  J.,'  "  authorizes  the  marshal  to 
loint  auctioneers  to  conduct  judicial  sales  at  the  expense 
the  government  or  of  private  parties,  without  the  consent 
the  parties  for  whose  benefit  the  services  were  performed, 
e  official  duty  is  imposed  on  the  marshal  and  his  com- 
isation  therefore  is  appointed  by  law;  and  the  custom  or 
ge  supposed  to  exist  in  the  courts  sanctioning  the  desig- 
ion  and  compensation  of  an  additional  agent  to  that  end, 
□und,  on  examination,  to  rest  on  the  direct  consent  of  the 
ty  using  the  process  of  sale.  Two  fatal  objections  to  the 
>eal  therefore  exists:  first,  the  auctioneer  is  not  an  officer 
he  suit,  recognized  by  law  as  entitled  to  claim  and  have 
ed  costs  or  disbursements  in  his  favor  by  -the  court  in 
itum  agairist  the  libellants  personally,  or  against  the  res 
duced  by  the  action ;  second,  the  court  cannot  enforce 
'ccognize  as  of  any  legal  effect  against  the  suitors,  ar- 
gements  which  may  exist  between  the  marshal  individu- 
'  or  in  his  official  capacity,  touching  proceedings  in  suits 
K  other  persons  not  being  under  the  authority  of  the 
rt,  in  establishing  fees,  commissions  or  other  rewards  by 
/  of  taxation,  adjustment  or  otherwise,  except  in  due 
rse  of  law  and  suit  brought. "  Where  the  auctioneer 
performed  the  duty  the  court  will  allow  him  a  reasona- 
compensation  for  his  services.  But  what  is  a  reasonable 
ipensation  is  sometimes  difHcult  to  determine.  In  a  case 
:fe  the  general  custom  and  usage  was  investigated  and 

pablic  sftle  of  property  to  the  faigbest  bidder  b]t  one  licenied  and  author- 
for  that  purpose.  Theservicei,  therefore,  vhich  an  auciioneet,  as  such,  per- 
I,  are  lelling  goods  at  public  sale  to  the  highest  bidder.  All  else  ii  be- 
.  hit  mere  calling  as  an  'auctioneer;'  and  it  is  only  for  services  'aianc- 
■xi'  that  compenialion  ii  given.  "  See  Leeds  v.  Bo  wen,  I  Robt.  II, 
The  Steamer  I'ubal  Cain,  Blatchf.  Prize  Caiei,  347. 
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evidence  of  the  market  rates  taken,  it  was  stated  in  the  sale 

of  merchandise,  when  the  duties  are  simply  those  of  an 

auctioneer  and  the  value  is  small,  a  round  sum  is  charged ; 

but  where  the  value  is  very  great  a  special  bargain  is  usually 

made.'' 

Charles  Burke  Elliot^. 

St.  Louis,  Mo. 

'  The  Amy  Warwick,  2  Sprague,  i6o. 
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Hiroi-n  OF  Cases  Arguid  and  Detekiiined  in  the  Cikcuit  akd  Dtstrict 
CousTS  OF  THE  United  States,  foe  thk  Sdcth  jDDiaAL  Circuit.  By 
WiLUAtf  Seakcv  FupnN,  Esq,  Vol.  II,  1877-1881.  Chicagoi  Cal- 
UbiD  k  Compinjp.     1883. 

The  Sixth  Judicial  Circuit,  stretching  from  the  mineral  regions 
>f  Lake  Superior,  on  the  north,  to  the  cotton  and  grain  fields  of 
he  Central  South,  embraces  a  territory  in  which  an  unusal  variety 
if  interests  press  their  respective  claims  for  adjudication  in  the 
:ourts.  Hence  the  reports  of  Mr.  Flippin  present  a  multiplicity 
if  important  questions,  not  exceeded  in  either  number  or  interest 
ly  ^hose  arising  in  any  other  circuit.  His  second  volume,  in  the 
wauty  of  its  typography  a  fitting  companion  to  the  first,  brings 
he  reports  of  cases  down  to  October,  1880.  The  same  care  and 
ircumspection  in  the  selection  of  cases,  which  distinguished  the 
ormer  volume,  show  that  the  reporter  has  again,  in  the  faithful 
lischarge  of  his  duty,  rendered  an  important  service  to  his  pro- 
essional  brethren.  Several  of  the  cases  here  reported  are  of  ex- 
eptional  value  by  reason  of  the  copious  citations  of  authorities 
aade  by  the  judges  in  their  opinions.  Among  these  may  be  men- 
ioned,  Kelley  p.  Railroad  tp.  581),  on  the  attempt  to  sue  an 
xtinct  corporation,  and  pleas  in  abatement  by  those  served  with 
irocess  in  such  cases;  The  Ira  Chaffee  (p.  650),  on  the  question 
rhether  delivery  of  the  cargo  is  not  necessary  in  order  to  hold  a 
essel  liable  for  breach  of  the  contract  of  afifreightment ;  and  In 
e  Steele  (p.  334),  concerning  the  exemption  of  a  gold  watch  to 
bankrupt  debtor ;  in  each  of  which  the  question  at  issue  is  fully 
iriefed,  with  references  to  earlier  cases.  Stevens  v.  Railroad 
P-  7<5)i  ""^^  tl^c  interesting  case,  before  Withey,  D.  J.,  in  which 
he  holders  of  Tennessee  internal  improvement  bonds  sought  to 
«  subrogated  to  the  State's  lien  upon  the  railroads,  by  reason 
if  the  failure  of  the  railroads  and  the  State  to  pay  the 
merest ;  but  it  was  held  that  the  State  remained  the 
irincipal  debtor  to  the  bondholder,  and  that  the  latter  could  not 
lave  the  benefit  of  the  lien;  adecision  which  will  receive  renewed 
ttentioo  in  view  of  recent  attempts  by  the  Legislature  of  the  State 
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to  accomplish  some  settlement  with  the  bondholders.  Frequent 
foot-notes  by  the  reporter  add  to  the  value  of  his  reports.  One  of 
these  is  furnished  by  Hammond,  D.  ].,  on  the  subject  of  the  jura- 
tory caution,  in  which  those  interested  in  this  subject  will  find  an 
exposition  of  the  origin  and  office  of  that  mode  of  commencing 
proceedings,  with  references  to  authorities.  Perhaps  the  most 
valuable  case  in  the  volume  is  that  of  the  Illinois,  White,  and  Cheek, 
three  river  steamers,  proceeded  against  in  rem,  in  which  the  char- 
acteristics and  priorities  of  various  lien  and  other  claims  against 
these  vessels  were  discussed,  and  many  questions  appertaining 
thereto  were  decided.  Among  others  is  the  question  whether  a 
shipment  of  goods  by  a  bill  of  lading  bearing  the  cabalistic  letters, 
'*  C.  O.  D."  evidences  a  contract  for  carriage  of  the  money,  when 
collected,  for  the  breach  of  which  a  libel  in  rem  will  lie.  Ham- 
mond, J.,  decides  this  question  in  the  negative,  taking  the  oppo- 
site view  to  that  which  he  had,  in  earlier  cases,  supported  as 
counsel.  Insurance  premiums^  unpaid,  are  held  to  constitute  a 
lien  on  the  vessel,  as  decided  by  Brown,  J.,  in  The  Dolphin,  i 
Flip.  580.  The  industrious  reporter,  who  had  appended  to  the 
report  of  The  Dolphin  a  full  note  on  this  subject,  supplements  it 
by  another  to  The  Illinois  in  this  volume,  in  which  he  gives  a 
statement  of  the  law  of  several  of  the  European  States  on  this  sub- 
ject. It  appears  that  Belgium^  Italy,  Austria^  Spain,  Portugal,  and 
Sweden  and  Norway,  like  France,  allow  the  lien  for  insurance 
premiums,  while  Prussia,  Holland,  and  Denmark  deny  it. 

J.  O.  P. 

A  Digest  op  the  Maxims  or  Principles  op  the  Common  Law,  as  AoMnf- 
>  istered  and  recognized  both  in  Courts  of  Law  and  Egumr.    Bf 
James  S.  Barton.    Des  Moines:  Mills  &  Co.     1881. 

This  new  collection  of  maxims,  besides  its  compact  form  and 
convenient  size,  has  two  merits  not  found  in  any  other.  First,  it 
gives  a  greater  number  of  maxims.  The  compiler,  endeavoring  to 
present  all  those  scheduled  by  Noy,  Francis,  Wingate,  Branch,  or 
Brown,  has  embraced  a  larger  list  than  was  given  by  either  of 
those  authors,  or  any  more  recent  compiler,  and  has,  presumably, 
accomplished  a  complete  collection.  Secondly,  which  is  of  more 
importance,  the  maxims  here  compiled  are  arranged  topically,  in 
alphabetical  order,  so  that  he  who  consults  the  book  may,  with 
ease,  find  under  its  appropriate  topic,  any  maxim,  and  may  have 
before  him,  at  the  same  time,  all  those  maxims  which  relate  to  the 
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aame  general  subject.  Such  a  compilatioQ  will  assist  those  who 
study  the  principles  upon  which  the  law  is  based,  and  who  would 
anderstand  the  rules  of  taw  in  their  application  to  cases  as  illus- 
trated by  their  fundamental  principles.  As  said  in  the  introduc- 
tion to  this  book :  "  The  lawyer  or  judge  who,  like  Montesquien, 
has  found  his  principles,  will  have  no  difficulty  in  removing  the 
solid  grain  from  the  chaff  of  the  decisions."  It  is  no  part  of  Mr. 
Barton's  plan  to  furnish  commentaries  upon  any  of  the  maxims, 
or  to  compete  in  any  respect  with  Mr.  Brown's  excellent  work. 
But  a  complete  collection  of  maxims,  arranged  topically,  must  find 
a  place  and  possess  a  value  of  its  own.  Any  one  who  consults  the 
schedule  of  six  hundred  maxims,  which  accompanies  Mr.  Brown's 
commentaries,  will  wish  that  the  writer  had  arranged  his  compila- 
tions topically.  This  book  is  free  from  some  defects  which  dis- 
tinguish other  recent  compilations.  True,  the  work  of  Mr.  Barton 
is  not  faultless.  Basing  his  collection  largely  upon  Branch's 
Principia,  and  forgetting  that  Branch  intentionally  included  many 
definitions,  he  has  interspersed  in  many  places  mere  definitions 
and  legal  terms  in  common  use,  which  should  have  no  place  among 
maxims,  and  which  are  abundantly  treated  in  the  law  dictionaries. 
Again,  many  of  his  maxims  are  stated  without  any  reference  to 
their  origin,  or  to  the  place  in  the  ancient  books  wh^re  they  are 
cited.  It  is  doubtful  if  any  saying  ought  to  be  included  in  such  a 
collection  without  some  reference  to  its  origin  ;  and  certainly  its 
value  without  such  a  reference  is  comparatively  little.  But  these 
are  slight  faults,  which  may,  perhaps,  be  corrected  in  a  revised 
edition.  The  compiler's  work  is,  on  the  whole,  so  well  and  skil- 
fully done,  that  a  call  for  a  second  edition  may,  in  due  time,  be 
expected.  J.  O.  P. 

Reports  of  Cases  Decided  in  the  Cikcuit  and  Distkict  Courts  op  the 
United  States  roK  thb  Ninth  Circuit.  Reporied  by  L.  S.  B.  Sawyer. 
Vol.  VII.     pp.699.     5>D  Fraacisco :    A.  L.  Bancrofl  &  Co.    18B0. 

This  series  of  reports  has  its  special  usefulness  on  the  Pacific 
Slope,  and  no  doubt  finds  a  place  in  the  library  of  every  good 
lawyer  there  whose  practice  calls  him  into  the  Federal  courts. 
Many  of  the  decisions,  however,  have  a  value  not  at  all  local.  The 
opinions  of  Justice  Field  are  always  notable,  and  often  of  the  very 
highest  order,  while  those  of  Judge  Sawyer  and  the  district  judges 
compare  well  with  those  of  their  brethren  elsewhere  on  the  Federal 
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bench.    No  search  for  authorities  can  be  considered  exhaustive  that 
does  not  include  these  reports. 

A  Treatise  on  the  Organization,  Custody  and  Conduct  of  Juries,  In- 
cluding Grand  Juries.  By  Seymour  D.  Thompson  and  Edwin  G. 
Merriam.    pp.  782.    St.  LoaU,  Mo. :    Wm.  H.  Stevenson.    188a. 

This  book  puts  into  convenient  form  the  statute  and  case  law 
relating  to  the  organization,  custody  and  conduct  of  trial  juries, 
and  the^organization,  powers  and  proceedings  of  grand  juries.  To ' 
say  that  is  to  declare  the  book  one  of  far  more  than  usual  value. 
**  It  is  a  work  u^on  juries  and  not  a  work  on  trials ^^^  and  in  that 
clear,  close  limitation  is  additional  utility.  The  busy  lawyer 
can  turn  at  once  to  the  special  topic  of  inquiry  with  the  certainty 
that  he  will  there  find  compactly  and  explicitly  stated  all  the  case 
and  statute  law  bearing  upon  it. 

Judge  Thompson  is  well  known  as  a  clear,  strong  and  acute 
writer  of  exhaustive  learning  and  industry,  and  Mr.  Merriam  is  his 
meritorious  disciple  and  fellow-student.  Their  joint  labors  have 
made  a  truly  useful  addition  to  the  working  lawyer's  e very-day 
library. 

A  Treatise  on  the  Law  o'p  the  Domestic  Relations  ;  embracing  Hus- 
band AND  Wife,  Parent  and  Child,  Guardian  and  Ward,  Infancy, 
AND  Master  and  Servant.  By  James  Schoulbr.  Third  Edition* 
pp.  727.     Boston  :  Little,  Brown  &  Co.     1882^ 

This  book  is  far  above  the  average  text  book  or  treatise.  It  is 
essentially  a  thoughtful  work.  There  is  no  mere  copying  of  phrases 
or  decisions.  It  is  very  far  from  being  a  machine-made  book. 
Neither  is  it  an  attempt  to  create  or  develop  new  doctrines.  There 
is  everywhere  a  conscientious  effort  to 'state  the  established  ruling, 
whether  approved  by  the  writer  or  not.  He  remembers  **  that  the 
office  of  the  text-writer  is  to  inform  rather  than  invent;  to  be 
accurate  rather  than  original  j  to  chronicle  the  decisions  of  others, 
not  his  own  desires ;  to  illumine  paths  already  trodden ;  to  criticise, 
if  need  be,  yet  always  fairly  and  in  furtherance  of  the  ends  of 
justice  ;  to  analyze,  classify  and  arrange  ;  from  a  mass  of  discord* 
ant  material  to  extract  all  that  is  useful,  separating  the  good  from 
the  bad,  rejecting  whatever  is  obsolete,  searching  at  all  times  for 
guiding  principles ;  and  in  fine  to  emblazon  that  long  list  of  judi- 
cial precedents,  through  which  our  Anglo-Saxon  freedom  'broaders 
slowly  down. 
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If  only  all  our  law  books  were  thus  written  I  If  such  a  test  were 
pplicd  to  those  on  our  shelves,  in  what  forlorn  solitude  would  the 
anty  few  remain ! 

or  course,  this  book  is  standard  authority  and  widely  recognized 
1  such,  and  in  this  edition  is  fairly  brought  down  abreast  the  times; 
lough  treating  a  subject  which  changes  with  almost  every  I^gis- 
iturc. 


This  volume  contains  a  well  digested  statement  of  the  law  of 
inveyancing  as  reflected  in  the  judicial  decisions  and  statutes  oi 
te  States,  and  in  the  English  books  and  reports,  where  applicable 
ere.  The  arrangement  is  good,  and  is  calculated  to  render  refer- 
ices  to  the  volume  less  difficult  than  might  be  expected  from  the 
[tent  of  the  subject.  The  work  is  divided  into  four  parts  or  titles: 
urchase  Deeds;  Leases;  Mortgages,  and  Wills.  Under  the flrst 
;ad  is  a  chapter  on  the  general  requisites  of  deeds^  another  on  the 
irm^l'parts  of  a  deed,  a  third  on  the  execution  of  deeds,  and  a 
lurth  on  the  acknowledgmentand  registration  of  deed x.  Part  11. 
)ntains  three  chapters,  viz. :  leases  in  general ;  the  formal  parts  of 

lease;  the  execution,  assignment  and  determination  of  leases, 
ut  III.,  —  the  important  subject  of  mortgages — is  limited  to 
le  hundred  and  fifty  pages,  and,  of  course,  so  wide  a  topic  is 
K:essarily  crowded  in  such  limits.  The  aame  may  be  said  of 
irt  IV.,  on  wills;  yet  both  these  titles  have  received,  as  far  as 
le  space  permitted,  a  judicious  treatment  at  the  hands  of  the 
ithor. 

One  cannot  help  noting  that  both  in  the  handling  of  the  subject, 
id  in  its  practical  value  to  the  profession,  the  first  three  hundred 
iges  of  Mr,  Martindale's  book  deserve  an  amount  of  commenda- 
on  which  cannot  honestly  be  bestowed  on  the  last  half.  Why 
lis  should  be  so,  it  is  hard  to  tell ;  that  it  is  so  striking  as  not  to 
il  to  attract  immediate  notice  will  be  apparent  to  the  reader  at 
ice. 

On  the  whole,  however,  the  book  will  be  of  great  use  to  the 
petitioner,  if  for  one  reason  more  than  another,  because  there 
ua  want  which  it  goes  far  to  fill,  and  no  better  work  on  the  topic 
IS  yet  appeared  in  this  country,  Mr.  Deane's  Epitome,  which  it 
ipiea  in  its  arrangement,  is  more  logical  and  scholarly,  but  Mr. 
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Deane's  work  is  English,  and  though  it  has  been  reprinted  here, 
has  never  been  edited  as  it  deserved. 

The  book  is  well  indexed,  and  the  printing,  paper  and  binding 
are  all  that  can  be  asked  in  a  law  book.  L. 

Fraudulbnt  Conveyancks.  a  Trcatisb  upon  Convkyancbs  made  by 
Debtors  to  Defeat  Creditors.  With  references  to  all  the  cases  both 
English  and  American.  By  Orlando  F.  Bump.  Third  edition,  pp.  705. 
Baltimore:  Cushings  &  Bailey,  Publishers.     1882. 

An  elaborate  notice  of  this  work  was  given  in  Vol.  IL,  p.  817,  of 
this  Review,  in  which  many  merits  and  some  defects  were  indi- 
cated. 

In  the  present  edition,  the  author  has  entirely  rewritten  some 
parts,  added  certain  matter  and  brought  the  citations  of  authorities 
down  to  date,  without  the  defects  mentioned  in  our  previous  criti- 
cism. This  book  rightly  is  the  standard  on  the  subject  of  Fraud- 
ulent Conveyances,  a  subject  which  every  lawyer  has  sooner  or 
later  to  examine.  Here  he  will  find  a  classified  compilation  of 
cases  which  will  save  much  labor,  and  furnish  valuable  authority  on 
all  the  varied  phases  of  what  the  dishonest  debtor  displays  his 
utmost  ingenuity  in  constructing.  Besides  the  information  in  the 
text^  there  is  a  very  useful  Appendix  containing  the  Statutes  of 
Elizabeth  iti  regard  to  Fraudulent  Conveyances,  and  the  State 
Statutes  on  the  same   subject.       The  typography  and  general  j 

arrangement  of  the  work  are  creditable.  G.  W. 

Law  and  Lawyers  in  LrrsRATURB.     By  Irving  Browns.     Boston:  Sonle 
&  Bugbee.     1883. 

Mr.  Browne,  himself  no  tyro  in  literary  work,  has  here  gathered 
in  convenient  form  many  pictures  of  law  and  lawyers  found  in  the 
works  of  the  chief  dramatists,  novelists,  historians,  essayists  and 
moralists  (chiefly  English),  and  notably  those  which  are  comic 
and  satirical.  This  result  was  partly  intentional,  we  presume,  and 
partly  legitimate.  Literature  itself  is  wont  to  burlesque  and 
satirize  the  law  and  its  followers,  and  our  compiler  has  a  hearty 
sympathy  with  a  good  joke  or  a  keen  sarcasm,  even  at  the  expense 
of  his  chosen  profession. 

For  an  idle  summer  afternoon^  this  book  will  be  an  attractive 
companiop  to  those  who  like  to  see  their  calling  as  others  see  it, 
and  to  find  the  flavor  of  truth  which  gives  point  to  the  biting  jest. 
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KuoRTS  OP  Cases  Determined  in  the  Supreme  Court  of  the  State 
Nevada  During  iSSi  and  18S2.  Reported  by  Chas.  F.  B:cknbll,  C1< 
of  Supreme  Court  and  HoN.  THOMAS  P.  HaWLEY,  Associale  Justice.  V 
XVL    pp.  SO'-     San  Fr»ncisco;  A.  L.  Bancroft  &  Co.     1881. 

Thb  well  printed  volume  contains  few  cases  of  interest  outsi 
of  Nevada.  In  the  State  v.  Overton,  the  court  courageou 
adhered  to  a  former  ruling  that  the  Nevada  Benevolent  Assoc 
tion  was  in  fact  a  lottery,  forbidden  by  the  Constitution,  and  hi 
that  an  act  of  the  Legislature  declaring  the  modus  operandi 
[he  association  "lawful"  was  invalid  and  without  effect  to  scie 
;he  scheme.  That  the  State  was  to  receive  for  charitable  pi 
[>oses  {350,000  from  the  fund  produced  did  not  purge  the  pi 
poses  of  the  association.  The  Legislature  yielded ;  the  court  sto 
Srm. 

In  Elder  v.  Williams,  the  court  held  that  if  an  execution  debl 
Vaudulently  conceals  property  subject  to  execution,  secretes  lai 
;ums  of  money  and  creates  fictitious  debts  for  the  purpose  of  defe 
ng  the  collection  of  an  execution  against  him,  this  conduct  d( 
lot  impair  his  claim  to  exemption  otherwise  valid.  This  ruling, 
he  teeth  of  the  best  considered  authorities,  is  accompanied  by 
urther  ruling  that  a  statute  providing  for  the  exemption  of  certs 
iroperty,  by  the  use  of  which  a  cartman,  huckster,  peddli 
eamster,  or  other  laborer,  habitually  earns  his  living,"  applied 
me  who  carried  on  the  business  of  hauling  freight  for  other  part 
rith  the  property  in  question  and  with  a  large  number  of  ot) 
lorses,  harnesses  and  wagons  which  he  had  long  used  for  tl 
lusiness.  It  is  obvious  the  Legislature  never  gave  to  the  stati 
he  meaning  thus  injected  into  it  by  the  court  in  disregard  of  t 
[uiding  purpose  of  such  legislation. 

The  head  notes,  though  clear,  arc  diffuse,  the  index  is  not  w 
manged,  and  the  book  is  freely  padded. 


6 14  NOTES. 


NOTES. 

The  enterprise  of  the  West  Publishing  Company,  of  St  Paul,  gives  os  now 
Tht  Supreme  Court  Reporter^  devoted  exclusively  to  the  publication  of  cnr- 
rent  decisions  of  the  United  States  Supreme  Cpurt  Number  i  is  jost 
issued,  'and  the  succeeding  numbers  are  promised  to  issue  promptly  after 
opinions  are  filed.  This  publication  occupies  the  same  place  as  Mcrrisfms^ 
Transcript^  so  that»  in  one  way  or  the  other,  this  line  of  decisions  will  still 
be  given  early  to  the  profession,  even  if  Mr.  Otto  continues  tardy. 

A  LOCAL  -contemporary  bewails  the  length  of  the  opinions  of  our  appellate 
courts,  and  suggests  that  this  fault  comes  "from  mental  confusion,  indolence, 
vanity,  or  a  demagogical  desire  to  stand  well  with  influential  members  of  Ibe 
profession."  Thoughtful  lawyers  know  this  imputation  has  no  warrant  oat- 
side  the  mental  confusion  of  him  who  wrote  it.  Our  appellate  judges,  State 
and  Federal,  are  almost  all  of  them  overworked.  They  have  no  time  to  U 
brief.  To  prepare  a  closely  reasoned,  clear,  compact  opinion  requires  time, 
for  rewriting,  recasting  and  pruning  down  the  first  rough  draft  which  embodies 
the  conclusions  of  the  court  From  Horace  till  to-day  writers  and  scholars 
have  recognized  this  truth.  The  greatest  blunderer  who  ever  sat  on  the 
Supreme  Bench  of  Missouri,  boasted,  they  say,  that  he  could  '*  write  twa 
opinions  before  breakfast"  They  were  certainly  short  and  usually  wrong. 
Ignorant  judges  tend  to  verbosity ;  but  what  appellate  judges  most  need  is 
relief  from  the  enormous  pressure  under  which  they  work ;  then  they  will  have 
time  to  be  brief,  clear  and  pointed,  without  omitting  the  limitations  and  qoali- 
fications  of  statement  so  necessary  for  accuracy.  Then  their  decisions  will 
not  only  be  opener  true  to  correct  principles, .  but  will  convince  readers  of 
their  propriety  and  soundness  of  doctrine. 

On  the  8th  of  January,  Hon.  William  B.  Napton,  formerly  Judge  of  the 
Supreme  Court  of  Missouri,  died  at  his  home  in  Saline  County,  in  this  State. 
He  was  born  at  Princeton,  New  Jersey,  March  23d,  1808,  and  was,  conse- 
quently, nearly  seventy-five  years  old.  He  graduated  at  Princeton,  in  1826, 
when  but  eighteen.  The  standard  of  giaduation  at  that  college  must  hsve 
been  low  at  that  time,  or  else  young  Napton  must  have  been  a  very  precocious 
youth.  The  latter  was  probably  the  case,  for  he  attained  success  in  public  life 
in  Missouri  at  a  very  early  period.  He  was  admitted  to  the  bar  of  the  Su- 
preme Court  of  Virginia,  in  1831.  In  1832,  he  came  to  Missouri,  sndfor  a 
time,  edited  the  Booneslick  Gazette,  In  1834,  he  was  elected  Secretsry  of  the 
State  Senate.  In  1836,  he  was  appointed  Attorney-General.  It  msy  be 
remarked  that,  while  in  this  office,  he  ^vas  ex-ojicio,  a  member  of  the  Bosrd 
of  Commissioners  which  was  charged  with  the  construction  of  the  State  House 
at  Jefferson  City.  This  is  attested  by  a  memorial  upon  that  building.— s. 
building  creditable  to  the  State  when  built,  but  now  ancient,  out  of  fashion,, 
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and  dilapidkted.  In  1839.  when  but  thirtjr-onc  jeari  ofi^e,  hewaiappoi 
to  the  Saprenie  Bench  ot  Miuouri.  It  it  believed  hit  first  opinion  waa  i) 
case  of  Flournoy  v.  Andrewi,  5  Mo.  513.  It  ii  noticeable,  perhapi,  thai 
connael  for  the  appellant  in  that  cue,  Waih.  Adami,  became  Jndgc  Napl 
■saociatc  on  that  bench  thirtj-fiTe  yean  later.  In  1851,  the  ijritei 
appointing  judge!  in  Miisouri  was  aboliihed,  and  the  office  wai  madeelec 
Jndge  Naplon  became  a  candidate  for  election,  but  did  not  lucceed.  A  1 
niittee  of  the  St.  Louis  bar,  appointed  to  diaft  a  meaiaria]  on  the  occaiio 
the  death  of  Judge  Naptoa.  referring  to  thii  election,  used  the  fo]lo< 
langoage :  "We  are  in  danger  of  forgetting;  that,  at  that  day,  it  wai  rega 
as  nnbecoming  for  a  person  willing  to  serve  the  State  as  a  judge,  and  eipec 
as  a  jadfre  of  her  highest  court,  to  spHcil  the  ptaei  by  any  eltetinHitriag . 
Neither  partj  then  vtHlMrtd  to  nominate  candidates  for  the  bench, 
prefereiice  was  expressed,  mainly,  if  not  e;icluiively,  by  the  bar,  in  diffi 
<]Dartera  of  the  Stale,  for  this  or  thai/uriV/,  and  an  inquiry  was  made  whi 
he  would,  if  chosen,  accept.  *  *  *  In  this  manner  Judge  Naplon 
among  the  penont  voted  for  in  Augail,  1S51,  but  failed  to  be  elect 
He  rctamed  to  the  practice  and  10  remained  until  1S57,  when,  without  at 
tation,  aa  it  Is  stated,  and  even  without  a  nomination,  he  was  elected  to  a 
in  that  court.  He  remained  ttiere  until  1861,  when  his  colleagues  were 
placed  by  the  action  of  a  State  convention.  He  then  engaged  in  a  lucr 
practice  at  the  St.  Louis  bar,  until  June,  1S73,  when  he  was  appointed  t< 
place  left  vacant  by  the  death  of  Judge  Ewing.  In  1874,  he  was  electe 
the  remainder  of  the  term  of  Judge  Ewing.  and  continued  on  the  Supi 
Bench  until  the  end  of  1880.  He  thus  filled  three  separate  periods  of  *e 
on  that  bench,  extending  over  a  period  of  forty-one  years,  and  making  i: 
a^iregate  twenty-five  years  of  judidal  labor.  His  opinions  appear  in  tl 
six  volumes  of  the  Missouri  Reports. 

Perhaps  the  best  thing  that  can  be  said  of  Judge  Napton  is  that  he  hi 
marked  or  peculiar  characteristic  as  a  judge.  His  opioions  are  not  stri 
when  first  read;  but  a  study  of  them  convinces  the  reader  tbat  they  wen 
productions  of  a  mind  eminently  judicial  in  its  characteristics.  The 
nothing  strained  in  them;  no  attempt  at  over-argument;  nothing  thai  impr 
«nc  with  the  idea  that  the  judge  is  assuming  the  oilice  of  advocate  and  ti 
to  argue  down  some  strong  position  which  has  been  taken  by  counsel. 
apinioas  are  entirely  destitute  of  those  eitravagancies  of  exptestion  wl 
unfortunately,  have  sometimes  marred  and  weakened  the  opinion!  of  1 
judges.  To  his  judicial  mind,  the  Sutule  of  Jeofails  was  not  as  broad  a 
universe,  but  it  wa<  broad  enough  to  perform  its  ofGce.  If  he  thought  a  ci 
judge  had  erred  in  withholding  a  case  from  a  jury,  he  said  so  in 
language ;  he  did  not  hint  that  the  judge  had  a  pitiable  and  lamentable  u 
nesB  in  the  dorsal  region.  He  could  see  and  follow  the  "vermiculalioi 
fraud,"  as  well  as  any  other  judge,  and  he  generally  caught  the  worm;  bi 
gave  his  track  through  the  tlime  a  more  judicial  name.  Nor  did  he  woun 
feelings  of  *  counsellor  by  referring  to  the  "caudal  point"  of  his  brief, 
did  he  have  an  intensity  of  feeling  sufficient  to  lead  him  to  characterise  a  i 
of  another  jurisdiction  as  a  petty  Federal  court  with  a  Slate  court  attachi 
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On  the  contrary.  Judge  Napton's  opinions  were  never  heated,  and  always  im- 
personal. He  stated  in  calm  language  the  conclusions  at  which  the  court  had 
arrived,  and,  very  briefly,  the  reasons  on  which  they  rested  their  conclusions, 
and  there  he  stopped.  He  was  not,  at  least  in  the  latter  years  of  his  judicial 
service,  a  rapid  worker.  He  did  not  have  the  unfortunate  ambition  to  deliver 
a  given  number  of  opinions  on  opinion  day.  On  the  contrary,  he  held  his 
opinions  up  and  mulled  over  them,  so  to  speak.  He  carried  this  virtue  too  far. 
The  result  was  that,  wh6n  his  court  was  superseded  in  1861,  he  left  a  Urge 
number  of  undelivered  opinions  to  his  successors,  some  of  which  were  adopted 
by  them  and  delivered  as  the  opinion  of  the  court.  This  practice  sprung 
from  his  habit  of  deliberation  and  his  desire  to  do  justice.  A  judge  ought, 
by  all  means,  to  avoid  the  habit  of  hasty  work ;  he  ought  especially  to  avoid 
crowding  his  work.  It  is  true  that,  in  the  over-crowded  condition  of  the  dockets 
of  most  appellate  courts,  judges  have  to  work  energetically  and  under  a  strong 
tension.  Their  concentrated  and  energetic  attention  ought  to  be  applied  to  each 
case  until  a  satisfactory  conclusion  has  been  reached,  and  the  opinion  written. 
When  that  is  done,  nothing  is  gained  by  laying  aside  the  opinion  until  its 
subject-matter  is  forgotton,  and  then  taking  it  up  and  going  over  it  again. 
On  the  contrary,  this  habit  prevents  the'  judge  from  ever  getting  his  work 
under  control,  and  causes  interminable  delays  and  confusion.  On  the  whole, 
if  we  consider  together  the  length  and  the  character  of  his  service,  it  is 
doubtful  whether  Missouri  has  ever  produced  a  judge  who  is  entitled  to  an 
equal  rank  with  Judge  Napton. 

The  Digest  is  omitted  from  this  number  of  the  Southern  Law  Review, 
because  all  our  subscribers  have  already  received  it  in  No.  I,  Vol.  XVII.  of  the 
American  Law  Review,  and  a  repetition  would  be  worse  than  useless.  We 
are  enabled  by  the  omission,  to  give  a  larger  number  and  greater  variety  of 
leading  articles,  and  to  supply  a  full  index  to  the  eight  volumes  of  the  present 
and  the  three  volumes  of  the  first  series  of  the  Southern  Law  Review. 

Our  readers  will  observe  that  by  uniting  the  Southern  and  American  Law 
Reviews  under  the  latter  name  they  receive  an  extra  number  without  cosL 

This  number  closes  the  present  series  of  the  Southern  Law  Review.  It 
is,  however,  essentially  only  a  change  of  title.  All  that  has  hitherto  made  the 
Southern  Law  Review  attractive  or  useful  will  be  found  in  the  American 
Law  Review^  together  with  several  features  which  gave  value  to  the  latter  under 
its  earlier  management.  The  addition  of  Judge  Thompson,  a  law  writer  of 
national  reputation,  to  the  editorial  force,  will  be  everywhere  appreciated. 
Neither  editors  nor  publishers  will  spare  any  labor  or  expense  that  can  add  to 
the  usefulness  of  the  Review  to  all  classes  of  readers.  Suggestions  in  this 
respect  will  be  appreciated  and  carefully  considered.  Many  of  the  ablest 
legal  writers  in  the  country  have  placed  their  pens  at  the  service  of  the  united 
Reviews.  Our  very  large  and  rapidly  increasing  subscription  list  gives  most 
satisfactory  evidence  that  our  efforts  to  keep  the  Review  in  its  wonted  place, 
far  in  advance  of  all  other  legal  periodicals  in  the  United  States,  are  jnstly 
appreciated. 
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EAST,  E.  H.    O.  S.  I.,  696;  IL,  47L 
EDUCATION,    See  Legal  Kducatiom. 
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ELDON.  LORD.     Sketch  of,  IV.,  829. 
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ELECTORAL  TRIBUNAL.     Tho  bar  and,  IlL,  100. 

ELLIOTT,  CHARLES  BURKE.    VHI.,  556. 

EMINENT  DOMAIN. 
Where  State  has  a  lien  on  railroad —  injunction  against  operating  road  over 

land  not  paid  for,  O.  S.  IIL,  866. 
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MERRTAM,  E.  G.    V.,  684,  765;  VL,  8^1,  798. 

MILLER,  SAM'L  F.    IV.,  79. 

MmARE.    L,  210. 

MINORS.    See  Iitfakts. 

MISSOURI. 
The  judiciary  co(istitutional  amendment,  VIIL,  246,  898. 
Statistics  of  Appeals,  VOL.  268.  496. 
Salaries  of  jud^  VIIL,  897. 

MONEY. 
Confederate  money :  Planters  Bank  v.  Union  Bank.  O.  S.  IL,  6&0. 
Taxation  of  money,  IIL,  588,  885 ;  V.,  521. 

MONROE  DOCTRINE.    Panama  canal,  VL,  729. 

MOORE,  EDWARD  C.  Jr.    VIIL,  869. 

MORTGAGEE.  .^ 

Rights  of  material-men  and  employees   of  railroad  oompaay  **  ^ 
mortgagees,  VL,  585. 

MORTGAGEOR. 
The  proper  spelling  of  the  word,  HL,  484. 

MORTGAGES.  ^^^  ^ 

Fraudulent  mortgages  of  merchandise.  11.,  781 ;  V.,  617;  VL,  ^^ ;  ^    '     * 
Power  of  sale  mortgages  and  trust  deeds,  IIL.  708. 
Mortgages  of  future  personal  property,  VL,  221.' 

Frauds  in  chattel  mortgages,  VIL.  95.  , . 

Rights  of  bona  fide  purchaser  of  under-due  negotiable  ^apox*    0^^" 

mortgage,  Vm.,  L  ^^828 

Conditional  sales  ^- sales  upon  instalments — title  retained,  VIX-a^»  ^ 
The  law  in  relation  to  crops.  VIIL,  826. 

MUNICIPAL  CORPORATIONS. 
Powers  of,  and  their  officers,  O.  S.  L,  1. 
Liability  of,  upon  instruments  of  debt,  O.  S.  L,  42. 
Condition  of  our  municipal  law,  O.  S.  L  578. 
Responsibility  for  imperfect  drainage  and  sewerage,  L,  210. 
The  law  of  municipal  bonds,  IL,  487. 
Liability  of,  for  negligence,  V..  79. 
Injunctions  against  municipal  aid  subscriptions,  VL,  80. 
Power  of  municipal  corporations  to  borrow  money,  VL,  668. 


MDNIOIPAL  COKPOBATIONS— O 
Authority  in  Federal  courti  of  Btata  conatructioiu  of  the  law  of  id 
pal  bond*,  TIL,  21fi. 

NATIONAL  COMMON  LAW. 

Introduction  and  modification  of  commoD  law  in  U.  B.,  VUL,  4U. 
NATURAL  LAW. 

PriDciplei  of  natural  juriapmdence,  IIL,  68fl. 
NAVIOABLB  STREAMS.    Riparian  ligfatt,  m.,  119. 
NEQLIGENCE.    See  also  Toktb. 

Liability  of  muoicipal  corporation!  for  impsrfact  drainage  and  iev 
I.,  210. 

Liability  of  railroad  compaoiei  for  remote  fires,  L,  720. 

Liability'  of  public  offlcen  to  private  actioai  tor  neglect  of  official 

m.,  sai. 

Liability  of  railroads  fur  caiuiDg  Sres,  IV.,  7DS. 

Idabilify  of  municipal  corporations  for  negligence,  T.,  79. 

Injaries  to  children  —  tbe  rule  of  imputed  negligence,  V.,  6S4. 

Contribntoiy  negligence,  Y.,  SSI. 

Negligence  of  public  truiteea,  VL,  29, 

Liability  of  telegraph  companiet  for  negli^nce,  VI..  821. 

Contributory  negligence  of  carrier  u  affecting  pasaenger  in  actions  t, 

third  persons,  TIIL,  119. 
NBOOTIABLB  INSTRUMENTS. 
Hunicipal  corporations,  liability  ot,  upon  initmmenti  of  debt,  O.  S.  I 
Negotiable  bonds  and  coupons,  law  ot,  O.  S.  L,  180. 
Bona  fide  purchaser  or  bolder,  righta  of;  O.  8.  L,  217. 
Characteristici  and  eeteotial  requisites  of  negotiable  bills  and  notes, 

L,  892. 
Tranafer  of  negotiable  paper,  O.  S.  L,  418. 
Bank  checks,  O.  S.  L,  19B,  608. 
Acceptance  of  bills  of  exchange,  0.  B.  L,  643. 
Presentment  for  acceptance,  0.  S.  L,  672. 

NoUce  of  dishonor,  when  necessary  and  how  framed,  O.  B.  XL,  32. 
Consideration,  0. 8.  IL,57. 
Presentment  for  payment,  O.  8.  II.,  272. 
Protest  of  bills  and  notes,  O.  S.  n.,  484. 
AltermtioD  of,  0,  3.  IL,  643. 
Exchange  and  re-ezchiinge,  O.  S.  L,  2S4. 
Damagea  upon  dishonored  paper,  O.  S.  IIL,  284. 
'Municipal  blinds,  lawol;  H,  487. 

Relatt  ant  between  bolder  and  drawer  or  Indorsar  of  negotiable  paper,  IV 
Anomalous  indorsements,  IT.,  689. 

Power  of  usage  and  custom  to  oontrol  or  alter  rules  of  law,  TII^  4S. 
PromiBBOry  note  of  a  corporation  —  the  seal,  Vll.,  581 . 
Kigbts  of  bona  fide  purchasen  of  undernjue  negotiable  paper  eecui 

mortgage,  THI.,  1. 
Negotiability  of  detached  coupons,  v"  ,  854. 
Collateral  stipulations,  VIH.,  613. 
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NEW8PAPBBS. 

DiBqualiflcation  of  Juror  from  reading^  aecounta  of  facU,  O.  S.  01,672. 

Foz'8  libel  act,  L,  189. 
•  Besponaibility  of,  L,  288. 

Limits  of  literary  and  artiatic  criticism,  VLLL,  160. 

NOLLE  PROSBQUL    Article  on,  H,  846. 

NOMINATIONS.    Judicial,  VI.,  664. 

NON  COMPOTES.    See  Insaititt. 

NOTED  CASES. 

Shelley's  Case,  O.  S.  IIL,  18. 

The  Parkman  Murder,  O.  S.  m.,  287. 

Tichbome  Case.  O.  S.  III.,  408. 

Beecher's  Case,  O.  S.  IIL,  728 ;  L,  288. 

Stokes's  Case,  IIL,  60. 

Tweed's  Case,  KL,  60. 

McKee's  Case,  EEL,  616. 

Bowman's  Case,  lY.,  126. 

An  ancient  law  suit.  L,  897. 

Electoral  Tribunal,  The,  IIL,  166. 

Johnson  v.  Cass  County,  HL,  798. 

Robinson  v.  Elliott,  IL,  781.    . 

Edwards  v.  Kearzy,  IV.,  286. 

Williams  v,  Bruffy,  IV.,  286. 

Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  IV.,  286. 

Lee  o.  Kaufinan,  IV.,  287. 

Slaughter-House  Cases,  O.  S.  IIL,  476;  IV.,  668. 

Dartmouth  College  Causes,  II.,  22,  247.  600,  661 ;  UL,  62,  86. 

Indictment  of  Judge  Coles,  VI.,  206. 

The  Blue  Cut  Bobbery  Case,  VIIL,  196. 

NOTICE.    See  also  Neootiablx  Instbumxntb. 
To  directors  how  far  binding  on  corporation,  VL,  46. 
Notice  to  corporations,  VI.,  798. 

OATES,  JAMES  WTATT.    O.  S.  IL,  629 ;  IIL,  621. 

OBERMEYER,  SIMON.    O.  S.  UL,  498;  L,  70. 

OBSTRUCTIONS. 
Obstructing  and  diverting  surface  and  sub-surface  water,  L,  59. 

OFFICERS. 

Of  municipal  corporations,  powers  of^  O.  S.  L,  1. 

Directors  of  corporations,  powers  of  to  dispose  of  the  property  by  lesst  or 

otherwise,  O.  S.  L,  188. 

Public  officers  cannot  be  attached  for  Amds  of  insurance  company  dspositsd 

under  statute,  O.  S.  IL,  721 ;  O.  a  ILL,  684. 

Public  officers,  liability  of,  private  actions  for  n^lect  of  official  duty,  in** 

681. 
Official  bonds  of  officers  of  private  corporations,  V.,  810. 

Negligence  of  public  trustees,  VT.,  29. 

Notice  to  directors — how  far  binding  on  corporations,  VL,  46. 
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0FPICEB8— CbiUiMMiL 

Kgbti  Mid  roDMdiM  igAlut  corporkta  offlcsn,  TL,  161. 

Liabilit;  of  directon  of  carpontioni,  VL,  8S6. 

notice  to  eorporatioDs,  VL,  708, 
OPKIOIAL  BONDS.    Of  officer*  of  private  corpomtioni,  V.,  SID. 
OBIBNTAL  LAW.    8«e  FoBnov  Law. 

PANAMA  CANAL.  And  the  Monroe  Doctrine,  VL,  729. 
FABEMAW  HUBDBR,  the.  Article  on,  O.  S.  UL,  287. 
PAETNBESHIP. 

BzecutioDB  agmintt  Joint  effects  hy  lepsrate  ar«ditort,  U.  B.  UL,  260. 
PASSBNOBRS.    Bee  Cj.kbibr8. 

FATBMT8.     Delivery  not  euentlftl  to  pau  title,  VL,  9Sfi. 
PEBBLES,  FBANE  W.    V.,  826,  640,  810. 
PBOPLB,  THB.    "The  People,"  O.S.IIL,  616. 
PBBJURT.    The  genecU  ot,  Vm.,  104. 
PBRPBTOAL  8DCCESBI0N.     Ueaning  of,  UL,  «S9. 
PERSONAL  PBOPEBTT.     See  MoRraASBa;    Dotaua.;   HosBAin 

■Wi»«. 
PHBLAN.  OEORGB  R.    0.  8.  UL,  247. 

PHONOGRAPHY.    Value  of,  aa  a  relief  to  courts  aod  lawyera,  VIIL, 
PIEBCB,  JAB,  O.     IL,731;  V,420,668;  VL,  96,  867,  718;  VIL,  26 

VIIL,  864. 
PIEBCE,  THOS.  W.     VTI.,  68,  697;  VIU.,  228. 
PELIflBUBr,  A.  S.    Vn.,  714. 
PLATWEIGHTS. 

The  law  for  playwright*.  VHI.,  IS.  ' 

PLBADING  AND  PRAOTICE. 

Code  Pleading,  L,  469. 

A  pointer  chancery  prnctice,  III.,  276. 
POMHBOT,  JOHN  NORTON.     IV.,  357. 
POLICE  POWER. 

Bubjectien  of  private  rights  to  the  police  power  of  the  State,  VI^  69. 
POLITIOB. 

Election  of  Judgei,  IIL,  18, 

Judicial  Dominalioni,  VL,  664.  - 

The  Panama  Canal  and  the  Monroe  Doctrine,  VL  729. 
POWER  OF  SALE  HORTOAGES.    And  truit  deedi,  in.,  708. 
POWEBS. 

Of  municipal  corporationa  and  their  officers,  O.  S.  I.,  I. 

Of  corporations  or  directors,  to  dispose  of  property.  0.  S.  I.,  188. 

Ofsale  in  mortgages,  UL,  708. 
PRACTICE.    A  point  of  chancer;  practice,  IIL,  276. 
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PKACnOE  OF  THE  LAW.    See  Bench  Ain>  Bab;  Lkoal  Educatiok. 
PRESENTMENT  FOR  ACCEPTANCE  OR  PAYMENT.    See  N»ootiabia 
Inbtrumxnts. 

PRESUMPTIONS.    See  Evidence. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PRINCIPAL  AND  SURETY. 
A  point  of  the  Statute  of  Frauds  —  promise  to  answer  for  debt»   «tc.,  of  ^* 
other,  m.,  481. 

PRIVATE  COMMUNICATIONS.    To  judges,  O.  S.  nL,  508. 

PRIVATE  INTERNATIONAL  LAW.    See  Conflict  of  La^s. 

PRIVATE  RIGHTS. 
Subjection  of,  to  the  police  power  of  the  State,  VI.,  59. 

PRIVILEGE  TAX    See  Taxation. 

PROBATE.    See  Courts  ;  Executors  ;  Wills. 

PROCESS.    Service  of,  upon  corporations,  Vm.,  199. 

PROFFATT,  JOHN.    IL,  644. 

PROFESSION  OF  THE  LAW.    See  Bench  and  Bar  ;  Legal  Edttcation 

PROMISSORY  NOTES.    See  Negotiable  Instruments. 

PUNISHMENT. 
Capital,  O.  S.  UL,  897. 
The  philosophy  of,  O.  S.  UL,  588. 

PURCHASER.    See  Neootiable  Instruments. 

PUTNAM,  HARRINGTON.     IV.,  91. 

RAILROADS.    See  also  Carriers. 
Liability  for  remote  fires,  L,  729. 
Liability  for  causing  fires,  IV.,  708. 

Injunctions  against  municipal  aid  subscriptions,  VL,  80.  ^^_    r«^ 

Rights  of  material*men  and  employees  as  against  mortgagee^  ' 

State  and  national  control  of;  O.  S.  III.,  656 ;  VH.,  877. 

RALEIGH,  SIR  WALTER.  edmg8,tVn 

Trial  of,  and  the  connection  of  Bacon  and  Coke  with  the  pr^>^^ 
843. 

REAL  PROPERTY. 
Sale  of,  for  non-payment  of  taxes,  O.  S.  I.,  80. 

Fixtures  in  form  of  buildings,  law  of,  O.  S.  L,  240.  ^ 

Remainder  accelerated  if  preceding  estate  not  taken,  O.  S.  I. « 
The  Rule  in  Shelley's  Case,  O.  S.  IIL,  18. 
Executory  devises,  I.,  488. 
Obstructing  and  diverting  water,  I.,  69. 
IncidenUl  injuries,  IL,  879. 
Estopped  by  conduct  as  affecting  title,  IL,  644. 
Riparian  rights,  HI.,  119. 
Estates  by  the  entirety,  the  theory  of,  IV.,  91. 
Survivorship  after  estate  for  life,  V.,  161. 
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Wifa'i  real  wUte,  VL,  668 ;  Vn.,  68. 

A  itudy  or  th«  law  pertsiaiiig  to  coveoanU  of  namtnty,  VL,  719. 

Delivery  of  patent  not  euential  to  pai*  title  from  goTemmeDt,  VL,  93 

Power  of  lusge  and  cuatom  to  control  or  altar  rules  of  law  between 
lord  and  tenant,  VL,  903, 

Right*  of  partiM  who  acquire  an  iatemt  in  land  subject  to  a  lieo, 
86G. 

Liabilitj  of  real  eitate  for  tliS  debte  of  deceased  penoos,  VIL,  619,  61 

Eetoppels  agunst  married  woman.  VIIL,  277. 
UBBELLIOK,  THE. 
^OonstituUonalit;  of  acti  of  Oonfedarate  legiilaturai,  0.  S.  L,  M7. 

Oonfederata  mooej,  0.  S.  II.,  566. 

A  legal  view  of  tbe  Rebellion,  0.  8.  IX,  SIS ;  O.  S.  IH.,  47. 

Civil  war  and  life  iuurance,  IIL,  887. 

Invalidity  of  conkcation  acta  of  Confaderata  government,  IT.,  286. 

The  Arlington  estate,  ~  Lee  v..Eaufraan,  IV.,  287. 
RBOEIVSRS. 

or  other  courts,  right  of  action  sgainst,  IL,  676. 

Of  railways,  IV.,  18. 

Right  to  sue  in  a  foreign  court,  VII.,  388. 
RECORDING. 

Propoeed  plan  for  the  improvement  of  the  pretant  System  o(*0,  8.  L 
REED,  JOHN  0.    0.  8.  III.,  222. 
RB-EXCHANOE.    See  NjeooT[ABLi  iNSTRUUjtMTS. 
REID,  FRANK  T.     VIIL,  646. 
RELEVANCY.    See  Etidwici. 
RELIGION. 

Quare ;  Is  there  sacb  •  thing  as  a  saperatitioua  use  in  thii  country  ' 
there  is  no  diatinctlon  between  religious  creeds,  0.  S.  L,  569. 

Keligioiu  belief  a*  affecting  rules  of  evidence,  O.  3.  II.,  261. 

Teatimony  of  atbeiits,  L,  179. 
REMAINDER.    See  Rbal  Pbopihtt. 
RBMOVAL  OF  CAUSES. 

From  Bute  to  Federal  courts,  U,  282;  HL,  1,  227,  616. 
REPORTS  AND  REPORTERS.    See  Law  Books. 
REPUTATION.    See  Evidehok. 
RES  ADJUDICATA.    HcKee's  Case,  IIL,  616. 
RESPONDEAT  SUPERIOR.    Article  on,  V.,  238. 
RKTROACTIVB  LAWS. 

Effect  of  a  change  in  the  law  upon  right*  of  action  and  defences,  TIT., 
RBVIBWS.    See  Law  Books. 
EICHAED80N.  WM.  A.    VII.,  781. 
RIPARIAN  RIGHTS.    Article  on,  IIL,  110. 
BPTERS.    Riparian  rights,  HL,  119. 
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ROGERS,  HENRY  WADE.    V.,  1 ;  VIIL,  826. 

ROMAN  LAW. 
Article  on,  O.  S.  L,  616. 
Plmoe  of  in  legal  education,  L,  126. 
And  the  Grangers,  L,  896. 
Contributions  to  history  of,  in  England,  L,  483. 

BOLLING-STOCK. 
Legal  nature  of  the  rolling-stock  of  railroads,  lY.,  198. 

ROPER'S  CASE. 
Note  on  defective  adminbtration  of  criminal  law,  HL,  792. 

ROSE,  U.  M.    L,  383,  613:  XL,  1,  216,  651,  616;  IV.,  461 ;  VX,  45. 

ROS£,THOS.D.    VIIL,  507. 

ST.  LEONARDS,  LORD. 
Sketch  o^  L,  176l 

SALES. 
Of  real  estate  for  non-payment  of  taxes,  O.  S.  L,  80. 
Opening  the  biddings  at  chancery  sales,  O.  8.  IIL,  421. 
Of  goods  where  lawful,  to  be  carried  to  where  unlawful,  O.  S.  IIL,  493. 
Purchasers  by  insolventa,  VL,  481. 

Power  of  usage  and  custom  to  control  or  alter  rules  of  law,  VIL,  28. 
Administrator's  sale  of  real  estote,  VIL,  619,  812. 
Conditional  sales — sales  upon  instalments  —  title  retained,  VIIL,  228. 

SCHMIDT,  GUSTAVUS.    L,  644,  748;  IL,  140,  694. 

SCHOOLS  OF  LAW.    See  Lsgal  Edugatiok. 

SCHOULES,  JAMES.    VIL,  67,  532. 

SCOTCH  LAW.    See  Fo&sion  Law. 

SCOTT.  JOHN.    Sketch  of;  IV.,  829. 

SERVANTS.    See  Mastkb  and  Skkyakt. 

SERVICE  OP  PROCESS.    Upon  corporations,  Vm.,  199. 

SETTLEMENTS. 

Voluntary,  not  void  jmt  se  as  to  existing  creditors,  O.  S.  IIL,  678i 

Composition  in  bankruptcy,  IIL,  507,  616. 

Composition  at  common  law,  IV.,  639,  806. 
SEWARi>S,  SAM'L  D.    O.  S.  L,  476. 

SEWERAGE. 
Responsibility  of  municipal  corporations  for  imperfect,  L,  210. 

SHARSWOOD,  GEORGE.    Retires  from  office,  VIIL,  898. 

SHELBY,  D.D.    O.  S.  IIL,  524. 

SHELLEY'S  CASE.    The  rule  in,  discussed,  O.  S.  IIL,  18. 

SHIRLEY,  JOHN  M.    IL,  22,  247,  600,  661 ;  IIL,  62. 185;  IV.,  867. 

SILVER.    Unconstitutionality  of  the  act  demonetizing,  HL,  845. 

SLAUGHTER-HOUSE  CASES,    Discussed,  O.  S.  IIL,  476 ;  IV.,  W8. 

SMITH,  R.  McP.    O.  S.  IL,  313 ;  IIL,  227. 
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SOUTHERN  LAW  REVIEW. 
Established  at  Nashville,  O.  8. 1.,  preface. 
Transferred  to  Si.  Louis,  1.^  preface. 
Consolidated  with  the  American  Law  Review,  Vlll.,  498. 

SPANISH  LAW.    See  Forkion  Law. 

STATE  CREDITORS.    The  State  and  iU  creditors,  VIL,  644. 

STATUTE  OP  FRAUDS. 
Stock-brokerage,  IL,  82L 
A  point  in,  —  promise  to  answer  for  debt,  etc.,  of  another,  III.,  481.. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

STENOGRAPHY.    Value  of,  to  courts  and  lawyers,  VIIL,  896. 

STEPHEN,  J.  F.    nL,667. 

STOCK. 
Nature  and  transfer  of  stock,  IIL,  989;  VIL,  480. 
Purchase  by  corporations  of  their  own  capital  stock,  VULL,  869. 

STOCK-BROKERAGK    Article  on,  IL,  821. 

STOCKHOLDERS. 
Transfer  of  stock,  IIL,  989;  VIL,  480. 
Rif^hts  and  ramedies  against  corporate  officers,  VL,  161. 
Right  of  stockholder  to  sue  in  place  of  corporation,  Ylil.,  268. 
Jurisdiction  of  the  Federal  Courts  in  cases  of  non-resident  stockholders 
VOL,  268. 

STOKES'S  CASE.    A  brace  of  noted  cases,  IIL,  60. 

STREET,  BOBT.  G.    L,  662. 

STRONG,  HENRY.    IV.,  471. 

STUDY  OF  THE  LAW.    See  Lsqal  Education. 

SUBSIDIES.    Injunctions  against  municipal  aid  subscriptions,  VL,  80. 

8UGDEN,  EDWARD  B.    Sketch  of;  L,  176. 

SUNDAY.    Dies  non  juridieua,  VIL,  697. 

SURETYSHIP. 
A  point  of  the  Statute  of  Frauds,  —  promise  to  answer  for  debt,  etc.,  of  an- 
other, nL,  481. 

SURVIVORS. 

Presumption  of  survivorship  in  a  common  calamity,  IL,  694. 
Survivorship  after  estate  for  life,  V.,  161. 

SWIFT,  CHAS.  J.    O.  S.  HL,  287. 

SWISS  LAW.    See  Forkion  Law. 


TAXATION. 
Real  estate,  sale  of,  for  non-payment  of  taxes,  O.  S.  L,  80. 
Law  Suits,  tax  upon  valid,  O.  S.  L,  168. 
National  bank  stock,  taxes  upon,  for  State,  county  and  municipal  purposes, 

O.  8.  L,  867. 
Privil^e  Tax,  O.  S.  m.,  274,  484. 
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TAXATION—  Continued. 
Money,  taxation  of;  (Choate)  IIL,  588;  V.,  521 ;  (WeUs)  HL,  885. 
Principles  that  should  govern  in  framing  tax  laws,  IV.,  180. 
Some  amendments  of  the  law  of  taxation,  IV.,  585. 
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AcKKowLBDOMBNT.  —  EHdcnce  to  impeach,  —  In  the  absence  of  evidence  of 
fraad,  conspiracy  of  any  kind,  or  anything  casting  a  suspicion  upon  the 
integpritv  of  the  certifying  officer,  and  when  the  certificate  of  acknowledg- 
ment of  a  deed  is  in  conformity  with  the  statute,  it  cannot  be  impeached  by 
merely  negativizig  the  facts  therein  stated.  —  Strauch  v.  Hathaway,  Sup.  Gt. 
ni..  Leg.  Adv.,  February  21,  1882. 

Aonov. — See  Insurakob  (Firb). 

ADiOKigTBATOB.  — AcHon  by  —  Set-off — Competency  of  wife  aa  toitneea  agaitut 
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Administrator  —  Continaed. 

interest  of  estate  of  husband.  —  In  an  action  by  an  administrator  to  recover  a 
debt  for  goods  of  the  intestate,  which  he,  as  administrator,  sold,  the  vendee 
cannot  set  off  a  debt  due  from  the  intestate  to  him.  The  mere  fact  that  a  wife 
is  called  to  testify  against  the  interest  of  the  estate  of  her  deceased  husbtnd, 
does  not  make  her  incompetent.  She  is  competent  to  testify  to  facts  which 
come  to  her  knowledge  otherwise  than  through  the  confidential  relations  ex- 
isting between  her  and  her  husband.  —  Stephens  et  al.,  Admrs.,  o.  Cotterell, 
Sup.  Ct.  Pa.,  PitUb.  L.  J.,  March  8, 1882. 

Admiralty.  —  Personal  injuries  —  State  statute  —  Federal  jurisdiction  — 
Damages.  — Although  at  common  law  no  action  will  lie  to  recover  damages 
for  a  personal  injury  where  death  has  ensued,  a  court  of  admiralty  will  afford 
relief  to  the  personal  representative  of  one  whose  death  has  been  wrongfully 
caused  b^  a  collision  upon  waters  within  its  jurisdiction.  Where  a  State 
statute  gives  a  ri^ht  of  action,  a  Federal  court  will  administer  the  remedy 
wherever  it  obtains  the  requisite  jurisdiction.  —  The  Garland,  U.  S.  Dist 
Ct  East.  Dist  Mich.,  West.  Jurl,  January,  1882. 

—  Collision  —  Steamer  with  tows.  —  It  is  the  duty  of  a  steamer  incumbered 
with  tows  to  take  such  steps,  in  ample  time,  as  will  prevent  a  collisioa 
with  a  vessel  in  dangerous  proximity  to  her.  A  sailine-vessel  when  ap- 
preaching  another  is  bound  to  keep  her  course,  and  it  is  the  duty  of  an  ap- 
proaching steamer  to  keep  out  ot  the  way  of  a  sailing-vessel.  A  steamer 
nas  the  right  to  elect  on  which  side  of  the  sailing-vessel  she  will  pass,  but  i» 
bound  to  exercise  that  right  with  sound  judgment  A  steamer  having  barges 
in  tow  is  bound  by  the  sailing  rules  the  same  as  f^essels  without  tow,  and  the 
only  difference  between  a  vessel  with  and  without  tows  is,  that  the  latter 
must  commence  her  manoeuvres  promptly  after  sighting  an  approaching  ves- 
sel.—  Ghannon  v.  Propeller  Favorite,  U.  S.  Dist  Ct  North.  Dist  HI.,  Ch. 
Leg.  N.,  January  28,  1882. 

Petition  for  writ  of  prohibition — Vessel  —  Liability  for  results  of  eoUi' 

sion. — A  vessel  is  liable  for  pecuniary  damages  resulting  from  a  loss  of  life 
b^  collision,  caused  by  its  own  fault,  and  a  court  of  admiralty  has  iurisdio- 
tion  of  the  question.  —  £x  parte  Gk)rdon,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  Feb- 
ruary 4,  1882. 

— -  Salvage  —  7\>wage  —  Contract  —  Construction,  —  Where  a  steamer  met 
with  an  accident  so  that  she  could  not  use  steam  power,  and  employed  an- 
other steamer  to  tow  her  to  a  port  to  which  neither  was  bound,  under  an 
agreement  to  pay  £3,000,  but  with  a  provision  to  '*  leave  it  to  the  court  to- 
prove  the  agreement : "  held,  that  the  service  was  one  of  salvage  and  not  of 
towage  merely;  that  the  court  was  at  liberty  to  inquire  whether  the  £3,000 
was  a  proper  sum,  and  that  under  the  circumstances  the  award  should  be 
for  $5,600.  — Elliot  v.  The  Leipsic,  U.  S.  Cir.  Ct  South,  l^ist  N.  Y.,  Bep., 
March  1,  1882. 

^—  Torts  on  land  not  cognizable  in — Personal  injuries — Charter-party, 
provisions  of —  Privity,  —  An  injury  done  to  a  man,  while  he  is  standing  on 
a  wharf,  by  a  bale  of  cotton  which  is  being  hoisted  aboard  a  ship  loading  at 
the  wharf,  but  which  falls  before  it  reaches  the  ship's  rail  and  strikes  him,  is 
not  cuenizable  in  the  admiralty.  Nor  can  jurisdiction  over  such  a  tort  be 
given  by  a  State  statute.  Under  the  contract  between  the  ship  and  the 
charterers,  the  latter  are  to  emplov  and  pay  for  the  stevedoring,  and  the 
ship  is  to  furnish  the  tackle  and  falls  by  which  the  loading  is  to  be  done. 
Under  this  contract  the  ship  furnishes  a  rope,  which  breaks  after  a  short 
use  of  it  by  the  stevedores,  and  one  of  the  employees  of  the  stevedore  is 
injured  by  the  falling  of  a  cotton  bale.  Held,  that  there  was  no  privity 
between  him  and  the  ship,  he  not  being  a  party  to  or  interested  in  the  coo- 
tract  of  charter-party,  nor  any  violation  of  any  duty  towards  him,  and  tbst 
consequently  he  could  not  maintain  an  action  against  the  ship  or  her  own- 
er».  — The  Mary  Stewart,  Dist  Ct  East  Dist  y%..  Fed.  Rep.,  February  21, 
1882. 
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Aid  A880GIATI0NB.  —  CofUraet  to  pay  devisees,  ^When  the  contract  was  to 

Say  a  certain  sum  upon  the  death  of  one  of  the  contracting  parties,  to  his 
e^iaees,  the  administrator  of  his  estate  cannot  maintain  an  action  for  the 
money. —  WorIey»  Admr.,  v.  North- Western  Masonic  Aid  Association,  U. 
S.  Gir.  Ct.  Dist  Iowa,  Ch.  Leg.  N.,  January  28,  1882;  Ins.  L.  J.,  February, 
1882;  Int  Rev.  Rec.,  Pebruary  18,  1882;  Bep.,  February  22, 1882;  West. 
Jur^  February,  1882;  Cent.  L.  J.,  February  24,  1882;  Fed.  Bep.,  February 
28,  1882. 

F'aUure  of  mutual  benefit  association  to  pay  money — Remedy — Man- 


damus—  Oontract.  — If  a  mutual  benefit  association  fails  to  pay  the  amount 
due  upon  the  death  of  a  member  whom  it  has  agreed  to  insure  to  the 
extent  of  a  certain  sum  for  each  certificate  in  force,  the  remedy  is  by  an 
action  for  breach  of  contract,  especially  if  the  liability  is  disputed ;  not  by 
mandamus  to  compel  the  company  to  assess  its  members  in  order  to  make 
up  the  amount  due.  A  private  corporation  cannot,  by  entering  into  a  pecu- 
liar form  of  contract,  avoid  an  action  at  law  for  its  breach,  or  give  an 
appellate  court  original  jurisdiction  for  the  collection  thereunder  of  money 
demands  against  it;  nor  will  its  insolvency,  or  the  fact  that  it  cannot  meet 
such  demands  until  it  has  raised  the  necessary  funds,  confer  such  jurisdic- 
tion. —  Burland  v.  North- Western  Mutual  Benefit  Assn.,  Sup.  Ct.  Mich., 
N.  W.  Rep.,  February  4,  1882. 

Suspending  members  for  refusal  to  pay  assessments  —  Mandamus,  —  A 


Bociety  organized  under  a  Michi^n  incorporation  act  cannot  subject  itself 
or  its  members  to  the  jurisdiction  of  an  authority  existing  outside  of  the 
State  and  beyond  the  control  of  the  Michigan  laws.  A  g^nd  lodge  incor- 
porated under  Comp.  Laws,  chap.  94,  cannot  compel  its  members  to  pay 
assessments  made  under  the  orders  of  a  suprame  lodge  incorporated  under 
the  laws  of  Kentucky  and  not  subject  to  Micnigan  courts.  Nor  can  it  suspend 
members  from  their  privileges  as  such  for  refusing  to  pay  such  an  assess- 
ment. Mandamus  is  a  discretionary  writ,  and  will  not  usually  lie  to  settle 
controversies  of  private  corporations  where  the  facts  are  not  important  on 
public  grounds,  or  would  not  justify  the  interference  of  the  court  if  corpo- 
rate authority  did  not  exist  —  Lamphere  v.  Grand  Lodge  Ancient  Order 
United  Workmen,  Sup.  Ct  Mich.,  N.  W.  Rep.,  February  4,  1882. 

Abbitb ATION. — Award  —  Appraisement — Mistakes  of*arbiirators^  —  Where 
insared  and  insurer  agree  upon  appraisers  or  arbitrators  to  estimate  the 
amount  of  loss  or  damage  sustained  by  the  insured,  their  award,  in  the 
absence  of  fraud  or  misconduct,  is  conclusive  on  both  parties.  Arbitrators 
or  appraisers  are  the  sole  and  exclusive  judges  as  to  what  information  is 
necessary  to  enable  them  to  make  a  correct  award  or  appraisement.  —  Liver- 
pool, London,  and  Globe  Ins.  Co.  v.  Goehring,  Sup.  Ct  Pa.,  Pittsb.  L.  J., 
January  18,  1882. 

ABSiOirMKNT.  —  For  benefit  of  creditors — Assignee  not '.bound  to  let  thereat 
estate  assigned  to  him — Mights  and  duties  conferred  on  assignee  —  Rights 
and  duties  of  creditors  of  assignee, — A  voluntary  assignee  for  the  benefit 
of  creditors  is  under  no  obligation  to  let  the  real  estate  included  in  the 
assignment,  and,  therefore,  where  he  allowed  the  assignor  to  retain  posses- 
sion of,  and  to  use  said  real  estate :  held,  that  he  was  not  chargeable  in  his 
account  with  the  rental  value  thereof. — Detwiler's  Appeal,  Sup.  Ct  Pa., 
Leg.  Adv.,  February  21,  1882. 

^^^^  Settlement  by  assignor  with  his  creditors  —  Assignee's  commissions  — 
Counsel  fees,  —  Where,  after  an  assignment  for  the  benefit  of  creditors,  the 
assignor  lias  succeeded  in  procuring  a  compromise  with  his  creditors  before 
the  assignee  had  the  opportunity  of  reducing  the  estate  into  money,  the 
aasi^ee  is  entitled  to  commissions  upon  the  actual  value  of  the  property 
which  has  come  into  his  hands,  and  not  upon  the  aggregate  amount  of  the 
composition  notes  and  the  expenses  of  the  assignment  Allowances  to 
coonsel  for  assignee  for  his  services  during  the  accounting  should  not  be 
niade  or  disallowed  without  proof  in  regard  to  the  services  which  had  been 
rendered. — In  the  Matter  of  Hulbert  et  al.,  Ct  Com.  Pleas  N.Y.,  Daily 
Se^.,  Februaxy  27, 1882. 
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Absumfsit.  —  Charitable  inatUuHon  —  No  right  to  recover  maMenanee  of 
orphans  on  implied  aseumpHt, — A  charitable  institution  which  hag  receiTo^ 
cared  for,  and  educated  orphans,  with  the  express  understanding  that 
nothing  was  to  be  charged  therefor,  on  the  idea  that  they  were  without 
property,  cannot,  on  the  discovery  that  they  have  some  estate,  revoke  its 
gratuity  and  recover  on  an  implied  aesumpeit  for  maintaining  and  educating 
them,  m  the  absence  of  any  concealment  of  the  estate.  —  St.  Joseph's 
Orphan  Society  v,  Wolpert,  Gt.  App.  Ky.,  Ky.  L.  J.,  March,  18^ 

Attaohmsmt. —  Perishable  goods  —  Sale  of^  under  attachment  process. — 
Where  goods,  consisting  of  underwear,  neckties,  shirts,  jewelry,  gloves, 
umbrellas,  etc.,  were  levied  upon  and  sold  at  auction,  under  direction  of  the 
court,  as  '*  perishable : "  held,  that  the  fact  that  goods  will  depreciate  in 
value  because  of  changes  in  their  styles  and  fashions,  is  not,  of  itself  suffi- 
cient to  render  the  property  perishable,  it  beine  the  fashion,  not  the  article, 
that  is  perishable.  Kid  gloves,  which  are  liable  to  have  their  value  de- 
stroyed by  spots,  come  within  the  definition  of  perishable,  but  woollen 
goods,  though  liable  to  be  moth-eaten,  do  not,  as  they  can  be  protected  from 
such  liabilify. — Pisk  r.  Spring,  Sup.  Ct.  N.  Y.,  Daily  Reg.,  February  4, 

Claim  for  unliquidated  damages.  —  A  claim  for  unliquidated  damages 

against  a  railroad  cotnpany  for  takine  land  is  not  within  the  attachment 
laws.  ~  Selheimer  v,  iflder,  Sup.  Gt  Pa.,  Pittsb.  L.  J.,  February  1,  1882. 

Attorney.  —  Liability. — A  lawyer  is  liable  for  a  negligent  omission  to 
perform  a  plain  duty,  or  for  lack  of  competent  skill  and  knowledge,  or  for 
failure  to  exercise  the  same,  but  not  for  a  mistake  committed  in  matters 
where  the  law  is  doubtful  and  uncertain ;  nor  is  he  bound  to  possess  the 
highest  skill  and  learning.  One  who  professes  to  act  as  a  lawyer  must  be 
acquainted  with  the  settled  rules  of  law,  and  the  practice  of  the  courts  pre- 
vailing in  the  locality  wherein  he  practices.  It  is  no  part  of  the  duty  or  an 
attorney,  in  the  capacity  of  an  attorney,  to  pay  a  judgment  entered  against 
his  client,  although  furnished  with  the  money  for  that  purpose.  —  Hillegass, 
Admr.,  v.  Bender,  Sup.  Gt.  Ind.,  Am.  L.  Mag.,  March,  18& 

'Services  of  attorney  in  settlement  of  an  estate. — Where  an  executor  or 

guardian  employs  ap  attorney  to  assist  him  in  the  discharge  of  his  duties,  in 
the  settlement  of  an  estate  in  the  absence  of  any  speciar  agreement,  he  is 
personally  liable  to  such  attorney  for  services  rendered  in  that  regard. — 
Barker  v.  Kunkel,  App.  Gt.  1st  Dist  III.,  Leg.  Adv.,  February  14, 1882. 

See  Bakkrttptct. 

Award.  —  See  Railroads. 

Bakkrtjftcy.  — Discharae  of  bankrupt.  — A  bankrupt's  application  for  dis- 
charge is  seasonable  if  made  before  the  discharge  of  the  assignee.  —  In  re 
Smith,  Bankrupt,  U.  S.  Gir.  Gt.  Dist.  N.  J.,  N.  J.  L,  J.,  February,  1882; 
Rep.,  March  8, 1882. 

— —  Levy  of  execution  before  filing  petition  —  Sale  under,  after  adjudieO' 
tion-—Riaht  of  judgment  ereaitor  to  prove  debt.  —  Where  a  judgment  crsd- 
itor  issued  an  execution,  and  by  virtue  thereof  the  sheriff  made  a  seizure  of 
goods  before  defendant's  petition  in  bankruptcy  was  filed,  and  sold  them 
after  his  adjudication :  held,  that  such  creditor,  after  applying  the  proceeds 
to  bis  judgment,  might  prove  any  unpaid  balance  thereof  the  case  not  Ail- 
ing within  the  purview  of  the  prohibitory  clause  of  sect.  6076,  Revised 
Statutes.  —  In  re  Slurley,  U.  S.  Dist.  Gt  West.  Dist  Pa.,  Pittsb.  L.  J^  Feb- 
ruary 16, 1882 ;  Fed.  Rep.,  February  14,  1882. 

Discharge  —  Individual  petition — Firm  liMlities.  —  Discfaaise  in  bank- 
ruptcy of  a  member  of  a  firm  on  his  individual  petition,  and  ^rithout  any 
proceedings  by  or  against  the  firm,  does  not  release  the  bankrupt  from  lia- 
bility for  his  partnership  debto.  —  Perkins  v.  Fisher,  Gt  App.  Ky.,  Ky.  L. 
Rep.,  February,  1882 ;  Ky.  L.  J.,  March,  1882. 
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BunDFTCT  —  OontinuecL 

Btalatai«  otBiitd  by  partner*  —  Jud^menl  by  canfetriim  —  Lien,  —  BmI 

«ataU  owned  by  pirtnen  u  partneraliip  property  and  brought  into  the  Arm 
■tack,  ii  Dot  coDTerted  ab«o]nt«ly.  It  ii  to  be  treated  m  penonaltj  in  to  fkr 
u  may  be  neceuary  to  secure  paymeDt  of  flrm  debts  and  advance*  roads  by 
the  partnen  respectiTel^i  but  for  every  other  purpoie  it  remain*  real 
eitate.  AJudgment  ag&inst  a  partnenhip  for  a  partnenhip  debt  eatersd  by 
coofeMion  of  all  the  partners,  ii  a  lien  upon  the  partQannip  real  eitate.  — 
In  re  Coddinz  &  Kuuell,  U.  S.  DiiL  Ct.  WesL  Diat.  Fa.,  Pittib.  L.  J.,  Janu- 
ary  8,  1882 ;  Fed.  Bep.,  February  14,  1882. 

Sa%a  atngnmait  in  banimpie}/  a^eeit  righl$  of  preoioua  attaeiinff  ered- 

it«r$  —  Stala  court.  —  The  auignment  of  a  bankrupt's  property  to  hia 
asiigneea  doet  not  of  itutf  divest  the  jurisdiction  of  a  titate  court,  in  which 
attachment*  a^inst  the  banlcrupt'i  property  had  been  issued  more  than  four 
montlu  preceding  the  bankruptcy,  of  its  jurisdictiun  to  determine  the  reia- 
Uv«  light*  of  the  attaching  creditors  and  the  aasiEnees.  and  to  lubiect  the 
property  to  the  latisfaction  of  such  debts.    In  s 


— ^  P«r«im  titlendinff  mttting  of  ertditor*  —  PriviUge  from  atniet  of  pro- 
eoM, — Where  a  penon  comes  from  another  tiiate  to  attend  a  meetingof 
creditors  at  the  office  of  a  register  in  bankruptcy,  as  a  creditor  and  witness 
to  prove  certain  claims,  or  even  ai  a  party  or  as  an  attorney  for  other  par- 
ties, he  is  privileged  from  service  of  process  or  summons  while  so  attend- 
ing. —  Matthew*  v.  Tuft*,  Ct.-  App.  N.  Y.,  Daily  Beg..  March  11,  1882. 
-  Membenhip  in  corporation  a»  atattt.  —  Membership  in  a  corporatioi 

inized  for  buainess  purposes,  is  propert '"''■   '"  "■"  '""'  — 

ankruptcy,  under  sects.  6014  and  5046  ai 
crediton  of  a  bankrupt  are  entitled  to  hav 
debts.  — In  ra  Warder.  D lit  CL  Diat.  N.  J.,'f'ed.  Rap.,  February  28,  1882. 

Creditor — Collateral  tteuriiy  —  Payment  —  Application.  —  Where   the 

creditor  of  a  bankrupt  ha*  a  lien  upon  the  property  of  a  third  party,  a*  a 
part  of  his  security  for  his  debt  against  the  bankrupt,  he  must,  upon  relea*- 
mg  such  lien  for  a  consideration,  credit  the  consideration  received  upon 
the  claim  against  the  bankrupt  eitate.  —  Seay  c.  Wilson,  U.  S.  Cir.  Ct 
WesL  DUt  Mo.,  Bep.,  January  18,  1882;  Col.  L.  Rep.,  February,  1882. 

Fraudulant   prefertiiee  —  Legal   proceeding  —  Knowledge    of   erediior 

through  attorney.  —  The  mere  existence  of  a  desire  on  tbe  part  of  a  debtor 
that  a  particular  creditor  may  succeed  by  suit  in  obtaining  a  preference  over 
other  crediton,  is  not  sufficient  to  establish  that  the  debtor  procured  or  suf- 
fered hi*  property  to  be  taken  on  legal  process  with  intent  to  prefer  such 
creditor.  Where  a  bank  having  employed  atlorneys  who  were  the  debtor'a 
attorneys  wa«  able  to  obtain  judgments  and  levies  before  involuntary  pro- 
ceeding* in  bankruptcy  were  instituted  by  other  creditors  ;  held,  that  the 
knowledge  of  tbe  attorneys,  so  long  a*  it  wa*  obtained  ubout  their  employ- 
ment, was  the  knowledge  of  tlie  Dank,  and  the  judgment*  were  void  a* 
riin*C  an  assignee  in  bankruptcy.  —  Brown  v.  Jefferson  County  Bank,  U. 
Cir.  Ct.  North.  Dist.  N.  T.,  Bep.,  January  26,  1882. 

OMttrueliee  fraud  —  Oanfeaiion  of  judgment  —  Practice  —  Appeal.  —  To 

render  a  judgment  by  confaasion  a  constructive  fraud  a^inat  the  Bankrupt 
Act,  the  warrant  to  eonfe**  must  have  bean  given  within  two  months  prior 
to  the  Sling  of  tbe  petition  in  bankruptcy;  it  is  not  sufficient  that  the  judg- 
ment has  been  '        '""  ■   '  ■  --  ■  - 


in  entered  within  said  time.  Where  a  judgment  is  apparently 
valid,  the  only  way  of  avoiding  it  is  by  a  bill  in  equity ;  and  an  appeal  will  not 
lie  to  the  Circuit  Court  from  an  order  of  tbe  DiBtrict  Court  recogniung  such 
a  Judgment  or  ordering  it  to  be  paid  from  proceeds  of  realty  bound Tjy  it, 
although  its  allowance  is  opposed  on  the  ground  of  fraud.  —  B«  Swenk,  U. 
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Bankbxtftct —  Continued. 

S.  Gir.  Gt  West  Dist.  Pa.,  Ben.,  February  22, 1682;  Fed.  Bep.,  January  17, 
1882. 

*—  Docket  of  judgment  in  State  court  prior  to  adjudienHon  —  Bight  of 
(uaignee  of  judgment. — A  judgment  was  obtained  in  the  State  court,  and 
regularly  docketed  prior  to  the  adjudication  of  the  judgment  debtor  as^  a 
bankrupt,  which  judgment  was  assigned  to  a  third  person,  who  had  no  notice 
of  any  account  taken  of  the  liens  on  the  bankrupt's  estate  in  the  bankrupt 

'  court,  asserted  no  claims,  and  received  nothing  from  the  funds  of  the  bank- 
rupt administered  by  that  court  The  real  estate  of  the  judgment  debtor, 
which  he  owned  at  the  time  of  his  bankruptcy,  was  afterwards  sold  by  him 
to  a  purchaser  for  value.  On  a  bill  filed  in  the  State  court  by  the  judgment 
creditor,  suing  for  the  benefit  of  his  assignee  of  the  judgment  against  the 
judgment  debtor,  his  assignee  in  bankruptcy,  and  the  purchaser,  to  subject 
the  real  estate  of  said  juagment  debtor  to  the  lien  of  the  judgment :  Aefo,  it 
is  liable  to  said  lien,  and  can  be  so  subjected  in  the  State  court  —  Ferrell  9. 
Madigan,  etc..  Sup.  Ct  App.  Va.,  Va.  L.  J.,  February,  18S2. 

Banks  and  Banking. —  Usage — Custom  —  Abuse  of  power  by  president — 
Liability  of  for,  —  The  usage  of  a  bank  to  allow  customers  to  overdraw  and 
have  checlu  and  notes  charged  up  without  present  funds  in  the  bank,  does 
not  justify  an  officer  of  the  oank  in  case  of  loss.  It  is  a  manifest  departure 
from  the  duty,  both  of  the  directors  and  president  of  the  bank,  aa  cannot 
receive  any  countenance  in  a  court  of  justice.  It  cannot  be  done  by  the 
sanction  or  approval  of  any  officer  of  the  bank,  and  when  done  it  is  at  his 
own  peril  and  responsibility,  especially  if  done  in  his  own  interest  A  presi- 
dent of  a  bank,  wno,  knowing  a  customer  to  be  without  means,  induces  him 
to  open  an  account  at  the  bank,  and  to  overdraw  that  account  and  by  his 
orders  to  the  cashier  establishes  the  custom  of  paying  such  overdraft,  fails 
in  his  duty  to  the  bank ;  and  the  allowance  of  overdrafts,  under  such  cir- 
cumstances, is  a  misapplication  of  the  funds  of  the  bank,  for  which  he  u 
responsible  in  case  of  loss,  whether  individually  interested  in  the  money  or 
not  —  Oakland  Bank  of  Savings  o.  Wilcox,  Sup.  Ot  Gal.,  Pac.  Ooast  L.  J., 
March  4,  1882. 

BzNXYOLKNT  SociiETT.  —  See  Aid  Association. 

Bills  and  Notes.  —  Note  given  in  satisfaction  of  judgment  —  Operation  of-- 
Extinguishment  of  judgment,  —  The  note  of  a  debtor  does  not  operate  as  a 
payment  of  an  antecedent  debt  unless  so  intended  by  the  parties.  In  the 
absence  of  such  intention,  express  or  implied,  the  note  is  treated  as  a  condi- 
tional payment  merely ;  that  is,  when  actually  paid.  And  if  such  antecedent 
debt  has  passed  into  a  judgmetit  the  same  rule  applies.  When  parties  pro- 
vide for  extinguishment  of  the  judgment,  it  may  be  fairly  presumed  that 
they  contemplated  extinguishment  of  the  debt  upon  which  it  is  founded. 
While  neither  the  judgment  nor  the  substitution  of  other  securities  will  pre- 
vent a  court  of  equity,  when  a  deed  is  sought  to  be  impeached,  as  Toluntary, 
from  looking  to  the  original  cause  of  action  in  order  to  ascertain  whether  it 
was  a  subsisting  debt  contracted  at  the  time  the  deed  was  made,  yet  where 
the  rights  of  third  persons  have  intervened,  it  is  certainly  competent  to  show, 
that  not  only  the  judgment  but  the  debt  upon  which  it  is  founded  has  been 
satisfied  by  the  substitution  of  a  new  security.  —  Morriss  v.  Harveys,  Sup.  Ct 
App.  Va.,  Va.  L.  J.,  January,  1882. 

''^^Oamina  laws — Revised  Statutes  Missouri^  sects,  57S$t  S7tS — Oyrftoa 
deals ^ —  Negotiable  instruments — Notice  —  Collateral  security,  —  An  option 
deal  is  not  a  "gaming  or  gambling  device,"  within  the  meanine  oi  the 
Missouri  statutes,  and  a  note  given  Tor  a  balance  due  on  such  a  deu  mav  be 
enforced  by  a  bona  fide  holder  for  value,  without  notice,  if  indorsed  to  aim 
before  maturity.  Where  a  bank,  in  the  absence  of  a  director,  by  whom  a 
note  has  been  offered  for  discount,  accepts  it,  and  accepts  a  note  payable  to 
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BiLU  AHD  Ilorn— CootiDued. 

bim  ftud  indonsd  to  it  u  coHateril,  ita  righte  nre  not  atr«ct«d  bv  tuob  dirM 
tor't  knowledge  of  illegnllty  In  tbe  inception  of  the  note  kccept«d  u  gecuritj 
Ad  Indoiwe  fuc  value  of  ■  promiuory  note  ta  presumed,  in  the  sbaence  o 
erideoce  to  the  contr«ry,  to  have  taken  it  without  notice  pf  equitiei  subtitt 
ing  between  the  maker  and  payee.  Where  a  bank  diecount)  a  demand-DOt 
for  a  depositor  and  receives  another  negotiable  ingtrument  us  collateral,  thi 
liabilitiei  of  parCiei  to  the  latter  are  not  affected  by  %  failure  on  the  bank* 
part  to  make  any  attempt  to  i^ollect  lucb  demand-nute  when  the  maker  ha 
a  sufficient  lum  on  deposit  to  meet  it.  —  Third  National  Banb  c.  Hamioa 
Same  c.  Same,  Cir.  CL  East.  Diat  Mo.,  Fed.  Rep.,  February  28,  18S2. 

^^—  FndtrrseniAnt  aceommod^Um  by  lunaiic —  Liability  to  bonajide  holdtr.— 
A  lunatic  who  is  an  accommodation  indoner  without  conBidanition  upon  . 
promissory  note,  and  wbo  has  derived  no  advantage  from  his  indorseraenl 
either  to  himself  or  hi*  estate,  is  not  liable  to  a  bona  fide  holder,  althougl 
the  latter  had  no  knowledge  of  the  lunacy.  —  Wirebach's  Executor  a.  Fin 
National  Bank  of  Baston,  tiup.  Ct  Pa.,  Am.  L.  Keg.,  January,  1862. 

AUeralion  —  Surtlu  diteharyed  —  Rtcovery  in  assumpsit  as  for  a  loan.  — 

Where  by  reason  nf  the  material  alteration  of  a  promissory  note  no  actioi 
will  lie  thereon  by  the  holder  against  a  surety,  he  cannot  recover  aesins 
the  surety  in  attumptit  upon  the  allegation  that  the  sum  mentioned  in  tb' 
Dote  was  loaned  to  the  maker  at  tbe  surety's  special  instance  and  request.— 
Qaines  e.  Scott,  CL  App.  Ky.,  Rep.,  January  18,  1882;  Ky.  L.  Kep..  Janu 
•ry,  3882. 

Indorier —  Primary  liability  ~  Fratninent  —  Protest  —  Morlgogt  — A» 

tignment  o/.^  When  an  indorser  of  a  note  is,  under  the  circum, stances  o 
the  case,  primarilv  liable  in  that  his  indorsement  gives  the  paper  its  legal  in 
ception  and  validity,  he  remains  liable,  notwithstanding  the  note  was  no 
presented  for  payment,  nor  protested.  A  mortgage,  attaehed  to  a  note  a 
■ecnrity,  is  not  negotiable  like  the  note,  but  passes  by  assignment  subject  t 
all  the  equities  between  the  original  mnrtfcagor  and  mortgagee.  —  Butler  c 
Slocomb,  Sup.  Ct.  La.,  Rep.,  January  18,  1882. 

See  CoKTRiCTt. 

Alteration  of — Evidence. — Anv  alteration  Id  a  writing  which  impose 

on  a  party  a  burden  or  peril  which  he  would  not  else  have  incurred,  Is  ai 
injury  to  bim,  and  a  material  altera^on  which  will  avoid  the  instnlment 
and  it  does  not  matter  that  the  alteration  was  made  honestly  and  withou 
fraudulent  intent.  In  an  action  against  the  survivor  of  two  signers  of  i 
note,  tbe  payee  is  not  a  competent  witness,  whether  the  deceased  be  eithe: 
a  surety  or  co-promissor.  —  Craighead  v.  McLoney,  Sup.  Ct.  Pa.,  Pittsb.  L 
J.,  February  8,  1882;  Ch,  Leg.  S.,  March  4,  1882. 

SeeFBAun;  Harkibd  Woham;  Hortqage  (Chattel). 

Bill  or  Ladino.  —  Contimted  contract  —  Ataignmtnt  of  portion  of  good 
covered  by  bill  of  lading.  —  Wheat  was  carried  by  schooner  from  a  port  ii 
the  United  States  to  King;sIon,  Ontario,  under  a  bill  of  lading  requiring  it 
delivery  there  to  the  delendanU,  subject  to  the  order  of  the  shippers ;  an< 
was  accepted  from  the  schooner,  and  a  receipt  tberefor  given  on  tbe  dupli 
cate  of  the  bill  of  lading,  and  forwarded  by  the  defendants  to  Montreal,  ani 
«  delivered,  without  the  order  of  the  shippers,  and  without  the  suirende 


or  presentation  of  the  bill  of  lading.  Held,  defendants  were  liable  to  plaii 
tiO,  the  bolder  of  the  bill  of  lading  hearing  the  indorsement  of  tbe  ship 
pen,  for  tbe  value  of  the  portion  of  tbe  wheat  mentioned  in  tbe  bill  of  lad 


_  which  was  nssignad  to  tbe  plaintiS'.  Tbe  assignment  of 
the  goods  mentioned  in  a  bill  of  lading  is  valid,  more  i^articularly  when  t 
aasignee  holds  tbe  bill  of  lading  indorsed  by  the  shippers,  and  offers 
•urreDder  it  on  delivery  of  tbe  portion   assigned.  —  Molaon's  Bank  v.  '. 
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Bill  of  Lading  ~  Continued. 

Lawrence  and  Chicago  Forwarding  Co.,  Sap.  Ct  Mont,  Leg.  N.,  January 
7,  1882. 

Bbokxb.  —  Stock  eontniet  —  Pledae  of  cuaiomer*»  stock  —  Custom  —  NoOee  — 
Estoppel. — A  general  custom  tnat  a  broker  ma^  pledee  his  customer's  stock 
for  tne  purpose  of  raising  money  to  carry  it,  is  Talio.  When  the  market 
value  of  stock  so  pledged  falls  below  a  price  that  will  reimburse  the  broker 
for  all  expenses,  a  custom  of  brokers  to  sell  out  the  customer's  stock  without 
notice,  and  hold  the  latter  liable  for  the  loss,  is  valid.  Aside  from  any  usage, 
the  admission  of  the  customer  that  he  never  intended  to  pay  for,  and  tiuLO 
up  the  stock,  estops  him  from  complaining  of  want  of  notice,  or  informality 
in  the  giving  of  notice.  —  Vanhorn  o.  Gilbough,  Sup.  Ct.  Pa.,  Am.  L.  Reg.^ 
March,  1882. 

CHAMp]tRTT. — Defence.  —  A  champertous  contract  is  void;  but  the  plaintiif 
in  an  action  cannot  be  defeated  by  proof  that  he  has  made  a  champertous 
contract  with  his  attorney  for  his  services  in  the  action.  —  Courtright  v. 
Bums,  U.  S.  Cir.  CL  West.  Dist.  Mo.,  Rep.,  March  1,  1882 ;  Cent.  L.  J.,  Feb- 
ruary 8,  1882. 

—  Oioil  Rights  Act  —  Demurrer  —  Irm  —  Reetaurant — Videlicet.  —  In  an 
action  to  recover  a  penalty  under  sect  2  of  the  Civil  Rights  Act  of  March  1, 
1875,  the  plaintiff  must  alle^  and  prove  that  he  is  a  ** citizen."  Where  the 
penalty  is  claimed  for  a  denial  of  tne  privileges  of  an  **inn,"  under  the  first 
section  of  that  act,  the  complaint  will  be  held  sufficient  on  demurrer  if  it 
alleges  a  denial  of  those  privileges  "at  a  certain  inn,  to  wit,  a  restaurant  at 
No.  9  Chatham  Street."  The  word  *< restaurant"  has  no  fixed  and  certain 
legal  meaning,  and  a  place  known  by  that  name  may  or  may  not  be  an  inn. 
The  description  of  the  place  in  question  under  a  videlicet  is  not  rejpuenant 
to  the  previous  description  as  an  inn ;  if  it  were,  sembU,  it  would  be  disre- 
garded.— Lewis  V.  Hitchcock,  Dist  Ct.  South.  Dist.  N.  Y.,  Fed.  Rep.,  Feb- 
ruary 21,  1882 ;  Rep.,  March  8,  1882. 

Collaterals.  — Accounting  —  Mortgage  property,  — ^Action  to  establish  rights 
of  plaintiff  in  certain  personal  property  mortgaged  by  plaintiff's  assignor  to 
defendHnt;  and  certain  collaterals  pledged  by  such  assignor  as  additional 
security  for  the  debt,  which  collaterals  the  bank  was  authorized  to  sell  in 
case  of  defnult  in  payment.  The  bank  seized  and  disposed  of  all  the  prop- 
erty thus  pledged,  under  circumstances  which  the  court  held  did  not  fore- 
close plaintiff's  right  to  redeem,  or  to  have  an  account  of  the  value  of  the 
propert}*.  Hetd^  if  the  accounting  should  show  that  the  mortgaged  prop- 
erty when  seized  equalled  the  mortgage  debt,  the  bank  was  not  authorized 
to  sell  the  collaterals,  but  must  account  to  plaintiff  for  their  value  without 
regard  to  the  price  for  which  they  were  sold.  —  Mowrv,  Assignee,  etc,  v. 
First  National  Bank  of  Baraboo  et  al.,  Sup.  Ct  Wis.,  Wis.  Im.  N.,  Janu- 
ary 26, 1882. 

—  See  Bills  and  Notes  ;  Stock  Cxrtifigatx. 

Common  Cakribr.  —  Lien  of  depends  on  contract  —  Through  rate — Receiving 
goods  with  knowledge  of  contract  for—^  Trover  —  Amount  of  damages, — 
The  lien  of  a  common  carrier  on  goods  transported,  depends  on  the  contract 
with  the  owner.  When  goods  are  sent,  not  according  to  the  contract  with 
the  owner,  but  by  some  other  route,  there  is  no  lien  for  freight  money. 
Nor  in  case  of  prepayment  of  the  freight  upon  contract  for  through  rate. 
A  common  carrier  receiving  goods  from  another  carrier  with  knowledge  that 
a  through  contract  has  been  made,  and  the  price  of  transportation  to  the 
point  of  destination  paid  in  advance,  can  assert  no  lien  on  such  goods  for 
trHnsporting  them  over  its  line.  Trover  lies  for  the  value  of  goods  illegally 
withheld  under  claim  of  lien  for  freight  money.  When  there  is  reason  to 
believe  the  amount  returned  by  the  jury  is  larger  than  the  reasonable  value 
of  the  property,  plaintiff  may  be  required  to  elect  between  an  abatement  of 
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ri  thereof,  or  submit  to  a  new  trial.    Blectins  to  abate,  new  trial  will  not 
ordered. —  Marsh  v.  Union  Pacific  R.  Co.,  U.S.Cir.  Ct  DisL  Col.,  CoL 
L.  Rep.,  January,  1882;  Wash.  L.  Bep.,  March  1,  1882;  Bep.,  March  1,. 
1882 ;  Fed.  Rep.,  February  14,  1882. 

CovsEDKRATioir. — See  Partnership. 

CovBTiTUTiONAL  Law.  —  JUgMs  of  colored  childrm  in  jmblio  schools.  —  The- 
board  divided  the  cit^  of  Quincy  into  eight  school  districts,  and  had  a  school 
in  each  of  said  districts,  but  provided  one  school  in  the  city  for  colored 
children,  to  which  they  were  all  to  be  sent :  heltl,  that  under  the  laws  of  this^ 
State  the  board  had  no  power  to  exclude  children  of  African  descent  from 
admission  to  any  of  the  public  schools  of  the  city  on  account  of  color.  — 
The  People,  ex  rel.  Loneress,  v.  Board  of  Education  of  Quincy,  Sup.  Ct.  Dl., 
Ch.  L^.  N.,  January  28, 1882. 

Statutory  prohibiHon  of  publication  of  lottery  schemes — Liberty  of  the 

press. — The  provision  of  the  statute  against  lotteries,  forbidding  the  pub- 
lishing  of  **  an  account "  of  an  illegal  lottery,  is  not  in  conflict  with  the  pro* 
visions  of  the  Constitution  designed  to  secure  the  liberty  of  the  press.  — 
Hart  et  al.  v.  The  People,  Sup.  Ct  N.  T.,  Daily  Reg.,  February  15,  1882. 

Infamous  crime  —  Art.  5  of  the  amendments  to  the  Constitution  of  the 

United    States    construed  —  Stealing  from    the   mail  —  Practice — Infor^ 

mation No  crime  is  infamous  within  the  meaning  of  Art.  6  of    the 

amendments  to  the  Federal  Constitution,  unless  expressly  made  infamous,, 
or  declared  a  felony  by  act  of  Cong^ss.  Stealing  from  the  mail  is  not  aa 
infamous  crime,  and  may  be  prosecuted  by  information.  —  United  States  v.. 
Wyiin,  Dist  Ct  East  Dist  Mo.,  Fed.  Rep.,  February  14,  1882. 

Contracts.  —  Action  on  bond  conditioned  for  performance  of  contract  — 
When  binding,  —  Defendant  agreed  to  furnish  the  material,  construct,  and 
set  up  in  the  plaintiff's  steambarge,  then  in  process  of  construction,  the  en- 
gine, boiler,  and  other  machinery  according  to  the  specifications  therein 
stated,  "  the  whole  work  to  be  completed,  set  up  in  barge,  and  ready  for 
trial  trip  (if  vessel  shall  be  ready  for  same)  by  the  first  day  of  April,  1880."^ 
The  contract  is  construed  to  bind  Sheriffs  to  complete  the  work  to  be  done- 
by  him  April  1st  providing  plaintiff  had  the  barge  ready  in  season  to- 
enable  him  to  do  the  work  by  that  day.  And  if  the  bar^e  was  not  ready,, 
then  he  was  to  have  a  reasonable  time  for  doing  it  after  it  was  in  readiness- 
to  receive  the  machinery. — Inter-Ocean  Transportation  Co.  v.  Sheriffs,  Sup. 
Ct  Wis.,  Wis.  Leg.  N.,  March  2,  1882. 

—  7b  recover  under  building  contract — Fraud  or  bad  faith  on  part  of 
architect  —  Error  in  refusal  to  admit  evidence.  — Where  a  building  contract 
provides  that  the  builder  shall  furnish  materials  and  do  the  work  to  the 
acceptance  of  a  person  named  as  architect  and  superintendent  of  the  work,, 
if  such  architect  accepts  the  work  and  materials,  the  builder  may  recover 
the  contract  price,  unless  the  evidence  shows  there  was  fraud  or  bad  faith  oa 
the  part  of  such  architect  in  accepting  the  same.  —  Tetz  v.  Butterfield,  Sup.. 
Ct  Wis.,  Wis.  Leg.  N.,  March  9,  1882. 

-^^  Privity  of —  Assignee  of  chose  in  action.  —  Where  defendants  W.  and 
K.,  citizens  of  different  States,  had  entered  into  a  contract  by  the  terms  of 
which  the  latter  was  to  conduct  certain  litigation  on  behalf  of  the  former, 
and  to  receive  part  of  the  avails  thereof  for  so  doing,  and  thereafter  K.  had 
entered  into  a  contract  with  M.  to  assist  in  the  conduct  of  such  litig^ation 
for  a  share  of  such  avails,  with  the  knowledge  of  W.,  and  M.  had  assigned 
his  share  of  such  avails  to  the  orator,   B. :  held^  that  there  was  sufficient 
privity  of  contract  to  maintain  the  suit  against  K.  as  his  trustee,  and  against 
W.  as  a  debtor  to  his  trustee  for  him.  —  Benedict  v.  Williams,  Cir.   Ct 
South.  Dist  N.  Y.,  Fed  Rep.,  February  28, 1882. 

•^—  Money  paid  under  mistake  of  fdct^  recoverable  back  —  Contract  of  sale  — 


: 


r 
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Flaee  of  delivery,  —  Where  a  person  bajring  milk  pays  for  the  same,  ooontii^ 
each  can  as  containing  eight  gallons  when  in  fact  they  do  not,  he  may  set  on 
the  money  paid  by  him  for  the  shortage  out  of  any  sum  he  may  owe  the 
seller.  Where  a  contract  for  the  sale  and  delivery  of  personal^  expressly 
provides  that  it  is  to  be  shipped  by  the  seller  to  the  place  of  business  of  the 
purchaser,  at  the  expense  or  the  seller,  the  place  of  delivery  is  the  business 
place  of  the  purchaser,  and  any  loss  on  the  way  must  fall  upon  the  seller.— 
jOevine  o.  Edwards,  Sup.  Ct  111.,  Leg.  Adv.,  f^bruary  14,  1882. 

—  PrTviaiofu  of  new  contract — Note  —  Duress,  —  Defendants  had  a  con- 
tract with  an  ice  company  to  supply  them  with  ice  durine  the  season  of 
1880,  at  one  dollar  ana  seventy-five  cents  a  ton,  or  two  dollars  if  the  crop 
was  short.  The  contract  was  made  in  November,  1879.  The  following 
winter  the  ice  crop  was  a  failure.  In  May,  the  defendants  were  notified  by 
the  ice  company  that  no  more  ice  would  be  furnished  them  under  the  con- 
tract. Defendants  had  then  on  hand  a  considerable  amount  of  beer  that 
would  be  spoiled  without  ice,  and  under  stress  of  the  circumstances  they 
made  a  new  arrangement  with  the  ice  company,  and  agreed  to  pay  three 
dollars  and  a  half  per  ton  for  the  ice.  At  tbis  rate  ice  was  received  and 
paid  for  afterwards.  A  note  given  for  the  ice  at  this  rate  in  October  being 
sued,  defendants  disputed  its  validity,  claiming;  that  it  was  obtained  without 
consideration  and  under  duress.  Held^  that  it  was  entirely  competent  for 
the  parties  to  enter  into  the  new  arrangement  if  they  saw  fit;  that  the  note 
was  not  without  consideration,  being  given  for  ice  received,  and  that  the 
refusal  of  the  ice  company  to  perform  its  contract,  and  the  exaction  of  a 
higher  price,  was  not  legal  duress.  Hackley  v.  Headley,  45  Mich.  —  Goebel 
«.  l.inn.  Sup.  Ct  Mich.,  N.  W.  Rep.,  February  4, 1882. 

—  Authority  of  agent  —  Ratification — Evidence* — It  is  too  late  for  the 
principal  to  deny  the  authority  of  an  agent  to  bind  by  contract,  after  recog- 
nizing the  same  for  seven  months.  The  contract  being  set  out  in  hoec  verva 
in  the  complaint,  and  its  terms  not  being  denied,  there  was  no  necessity  for 
proof  of  the  terms,  and  no  substantial  error  in  admitting  a  copy  of  the  con- 
tract in  evidence.  —  St.  Louis  and  Denver  Land  and  Mjning  Co.  v.  Tiemey, 
Sup.  Ct.  Col.,  Col.  L.  Rep.,  February,  1882. 

—  Statute  of  Frauds  —  Original  promiee,  —  A,  having  a  lien  upon  chattels 
of  B.,  presented  to  X.  a  draft  drawn  on  him  by  B.  in  favor  of  A.,  and  X  ac- 
cepted the  draft,  provided  A  should  surrender  the  chattels  to  B.  Tbis  was 
done.  In  an  action  on  the  draft:  held,  not  within  the  Statute  of  Frauds.— 
Dunbar  v.  Smith,  Sup.  Ct.  Ala.,  Rep.,  January  18,  1882. 


-^  Statute  of  Frauds  —  Written  order  — No  funds — Verbal  aeceptanee — VeXr 
idity,  —  The  verbal  acceptance  of  an  order,  when  there  are  no  funds  in  the 
hands  of  the  acceptor,  is  invalid.  —  Walton  v,  Mandeville,  Sup.  Ct  Iowa, 
Rep.,  January  18,  1882. 

—  Release  —  New  promise  — Consideration — Moral  obligation.  —  The  moral 
obligation  to  pay  a  debt  released  voluntarily  under  seal  in  consideration  of 
one  dollar,  with  the  expressed  intent  thereby  to  debar  the  releasor  from  ever 
making  claim,  and  to  put  an  end  to  litigation,  constitutes  sufilcient  con- 
sideration to  support  a  suit  upon  a  new  promise  to  pay  the  debt  made  subse- 
quent to  the  execution  of  the  release,  without  a  new  consideration. — Baeder 
V.  Barton,  Sup.  Ct  Pa.,  W.  N.  C,  February  9, 1882. 

Escrow  —  Tender  of  deed — Rescission  of  contract — Notice  — Evidence,  — 


By  agreement  between  defendant  and  M.,  the  latter  placed  the  deed  in 
escrow  to  be  delivered  upon  the  payment  of  the  balance  of  the  purchase- 
money.  Defendant  knew  where  tne  deed  was,  and  the  mode  in  which  he 
could  procure  it  under  the  agreement.  Held,  it  was  not  necessary  to  tender 
the  deed,  in  order  to  place  defendant  in  default  after  his  failure  to  pay  the 
balance,  so  as  to  effect  a  rescission  of  the  contract  on  the  part  of  H.  It  is  not 
necessary  to  give  notice  to  the  opposite  party  to  produce  a  writings  which  is 
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itMlf  ft  notice.     Pnrol  srldence  is  admiuible  to  proTe  the  content*  of  ii 
DotiM.    A  certiSe'  ....  >    .      —      . 

d*nc«.  —  Oethin  d 
18S2. 

PuMie  policy  —  Qnotant  void  aa  agaiiai — Conndtration, — The  com 

tioD  in  a  covenant  to  a  railroad  companj,  tliat  the  tatter  ihall  not  build  D  u 
tnck  to  iti  main  line  in  a  given  town,  ii  againtt  public  policy,  and  voi 
Such  void  condition  beine  embodied  in  a  contiact  of  mutual  promises  whii 
constitute  mutual  considenitions,  and  being  part  of  the  consideration,  ai 
not  aeverable  from  its  other  portions,  vitiates  the  entire  contract,  and  no  i 
covery  can  be  bad  upon  any  part  thereof.  —  Pueblo  and  Arkansas  Valley 
Co.  r.  Taylor  el  al..  Sop,  OL  CoL.  Ool.  L.  Bep^  February,  1882. 

-  Injunction. — Where  a  penon  h. 
me  "  Little  Jake,"  and  aftarwar 
sold  the  business  and  stipulated  not  to  make  use  of  it  in  a  rival  business 
that  of  his  Msignee,  but  that  the  latter  mi|;ht  have  the  benefit  of  its  ul 
ktld,  that  there  wu  no  reason  in  public  policy  why  the  vendor  ebould  not 
enjoined  from  violaUng  bis aRreeroent.-- Grow  v.  SeliEman,  8up.  Ct.  UicI 
N.  W.  Hep.,  February  11,  1&82. 

■  Employmtnt  —  Stmy-montliiy  paymenU  at  a  rale  per  annum Whe 

ndering  sorvicp  for  another  under  a  monthly  employment,  says  to  I 
-'-■'■  ■     '         '  '\  employment  made  n 


bmployer  tl 
ind  thereup 


thereupon  a  specified  amount  per  year  is  agreed  upon,  pavable  in  sen 
monthly  instalmenta,  h  hiring  for  a  year  may  be  inferred,  ifiipress  wor 
that  the  employment  should  continue  for  a  year  are  not  esseDtial.  —  Basco 
B.  Shillilo,  Sup.  Ct.  Uhio,  Ohio  L.  J.,  January  19,  16B2. 

Oontraet  of  mdamnity  —  Demand  of  paymtnl  —  Righta  of  oumer  at 

eontraeior — Suretiu. — A  contract  to  "secure  and  keep  harmless  from  i 
liens  and  claims  of  liens  for  material  or  labor  upon  said  building,"  is  n 
violated  by  permittittg  litni  to  be  filed  merely.  Under  a  contract  to  pay 
certain  sum  on  instalments,  it  is  not  necessary  that  the  obligee  demnnd  pa 
inent  of  the  same.  As  between  owner  and  contractor,  the  statute  does  n 
allow  any  portion  of  contract  price  to  be  withheld  from  the  contractor  un 
the  suit  to  enforce  the  lien  is  pending.  As  between  the  owner  and  »ureti 
on  indemnity  bond,  it  is  a  condition  precedent  to  the  owner's  right 
recovery  of  money  paid  on  certain  liens,  to  allege  and  prove  that  a  suit  w 
pending  to  enforce  these  liens  before  any  of  the  contract  price  was  withhel 
The  liability  of  sureties  isstrietusimf  juris,  and  is  not  to  be  eitandad.  1 
implication,  beyond  the  temu  of  their  contract.  —  Carson  Opera  Hou 
Aasn.  c.  Killer,  Sup.  UL  Nov.,  Pac  Coast  L.  J.,  January  21,  1882. 

Promiae  to  hold  fund  on  eondilion  —  SettUment  of  matter  uifJl  inourlsi^ 

of  eonditUm  —  Liabiliiy  of  promitar.  —  If  A.  promises  B.  to  hold  and  n 
to  pay  over  to  C.  a  fiind  belonging  to  C.,  until  certain  fees  due  to  B.  from  ' 
shall  be  paid  out  of  It,  but  does  pay  over  the  same  to  C.  before  those  fe 
are  paid;  and  B..  knowing  that  fact,  makes  a  settlement  with  C.  giving 
receipt  releasing  C.  from  further  claim  ;  held,  that  if  A.'s  promise  was  bin 
ing,  he  was  liable  only  for  such  injury  as  B.  might  suffer  by  reason  of  l 
consequent  iaability  to  obtain  his  fees  from  C,  and  that  B.'s  settiement  ai 
release  of  C  released  his  right  of  action  against  A.  for  injury  suffered  1 
reaaoD  of  A.'b  turning  over  the  fund,  —  Herrick  c.  Giddings,  Sup.  Ct.  Dii 
Oolumb.,  Waah.Ii.  Sep.,  February  16,  1882, 

Void    contract  —  Evidence    eollaterally  —  LirnitaHona. — An    instrume 

wblch  Is  void  as  a  contract  may  be  used  as  evidence  of  a  collateral  fkct ;  I 
for  example,  of  an  acknowledgment  of  a  subsisting  indebtedness.  A 
aeknowleogment  of  indebtedness,  in  order  to  raise  an  implied  promi 
which  will  take  a  case  out  of  the  Statute  of  Limitations,  must  be  made 
•neb  form  or  under  such  circumstances  as  to  import  a  willingness  to  pay. 
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Thompson  o.  Shepherd,  Sup.  Ot  DUt  Celumb.,  Wash.  L.  Bep.,  March  h 
1882. 

—  Statute  of  Frauds — ^^omiae$  to  marry,  —  The  proyision  of  the  Statute  of 
Frauds  requiring  all  agreements  not  to  he  performed  within  a  year  to  he  in 
writings  applies  to  promises  to  mArr^.  The  exception  in  the  third  section 
of  the  J^ew  York  statute  does  not  withdraw  agreements  to  marry  altogether 
from  its  operation.  —  XJIlman  v.  Meyer,  Cir.  Ct  South.  Dist.'N.  T.,  Fed. 
Bep.,  February  28,  1882. 

Purchaser  aeeuming  note  a»  part  e<maideration  — Action,  —  Where,  upon 

the  transfer  of  land,  it  is  stated  in  the  deed  of  conveyance  that  the  grantee 
assumes  and  agrees  to  pay,  as  part  of  the  consideration,  a  certain  note  of 
the  grantor's,  secured  oy  mortgage  on  the  land,  an  action  will  lie  upon  the 
note  against  such  grantee. — Follansbe  v.  Menage,  Sup.  Ct  Minn.,  Bep., 
March  1,  1882. 

Contract  made  on  Sunday  —  Affirmance  on  a  week  day.  —  Affirmance  en 

a  week  day  of  a  contract  of  bamm  and  sale  entered  into  on  Sunday,  and 
void  for  that  reason,  makes  it  viuid. — Van  Hoven  v,  Irish,  Fed.  Bep.,  Feb- 
ruary 21,  1882. 

—  See  Aid  Absociation;  Bill  ov  Ladeko;  Cobpobatiokb ;  Custom; 
Jttrsbdictiok  ;  Bailboadb;  Vxndor-Vxndxk. 

CoPTRiOHTB. — Deposit  of  copies  of  book  with  lihrarian  of  Congress — 
£7im/«ne«.  — Under  sects.  4956-4961  of  the  United  SUtes  BeVtsed  Statutes, 
relating  to  copyriji^bts,  the  deposit  of  two  copies  of  the  book,  after  its  pub- 
lication, either  with  the  librarian  of  Congress  or  in  the  mail  addressed  to 
him,  is  an  essential  condition  of  the  proprietor's  right,  and  must  be  proved 
in  an  action  for  infringement.  Certainly  a  memorandum  reciting  that  such 
deposit  had  been  made,  written  under  the  certificate,  after  the  signature  and 
seal,  is  not  competent  evidence,  except  perhaps  as  against  the  part^  making 
it,  such  memoranda  being  no  part  of  a  certiflcate.  —  Merrill  v,  Tice,  U.  £ 
Sup.  Ct.,  Morr.  Trans.,  vol.  8,  No.  4. 

Corporations.  —  Stock  —  BUI  in  equity  to  cancel  certificates — Managina 
directors — Possession  of  certificate  —  Indorsement  in  blank — Bona  fide 
purchaser — Burden  of  proof . — One  who  is  entitled  to  corporation  stock 
wrongfully  transferred  to  another  can  maintain  a  bill  in  equity  to  have  the 
wrongful  certificates  cancelled  and  certificates  issued  to  himself,  if  the  loss 
of  the  stock  cannot  be  adequately  compensated  in  a  common-law  action. 
It  is  immaterial,  as  against  strangers,  whether  the  person  acting  as  mana^ng 
director  of  a  corporation  received  a  specific  appointment  to  that  position 
from  the  board  of  directors,  if  he  has  long  acted  in  that  capacity  without 
objection,  and  if  his  services  as  such  have  been  invariably  accepted.  Poe- 
sef  sion  of  certificates  of  corporate  stock,  properly  indorsed,  is  prima  facie 
evidence  of  their  ownership ;  and  a  holder  thereof  for  value,  without  notice 
of  prior  equities,  obtains  a  perfect  title  thereto  as  against  such  equities.  A 
bona  fide  purchaser  of  paper  assets  formerly  own^  by  a  corporation  and 
indorsed  by  the  proper  officer  thereof  may  assume  that  the  indorsement  was 
dulv  authorized,  and  is  not  bound  to  search  the  corporation  books  for  such 
authoritv  before  completing  his  purchase ;  and  blanjc  indorsements  of  stock 
are  legal.  The  president  of  a  corporation  purchased  its  interest  in  ceitun 
certificates  of  stock  from  its  assignee  at  public  auction,  but  the  oertiflcates  had 
previously  been  passed  by  indorsement  into  other  hands  by  the  act  of  amem- 
oer  of  the  corporation  who  had  been  allowed  by  Uie  president  and  corpora- 
tion to  act  as  managing  director,  ffeld^  that  as  between  the  president  and 
a  bona  /{cfepurchaser  of  the  assets,  the  title  of  the  latter  could  not  be  dis- 
turbed.—Walker  «.  Detroit  Transit  B.  Co.,  Sup.  Ct  Mich.,  N.  W.  Bep., 
January  21,  1882. 

—  TV'ansfer  of  franchises  and  special  privileges — Action  by  shareholder,— 
A  corporation  of  a  public  character,  such  as  a  telegraph  company,  iHiile 
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CokPOKATtOire  —  Con  ti  nuad. 
coinpaUat  to  «nt«T  into  an;  agrMment  for  thi  diviiion  of  profltt  or  for  car- 
TTing  on  it«  buitiiM*.  cannot  l^all;  trtuBtbr  or  div«t  ItMlf  of  iti  tna- 
cliUei  or  (peciU  priTitegea.  Therefor*  a  leue  by  a  t«lagT»ph  company  of  all 
iU  lin««  for  ninsty-teTan  yean,  at  a  fl(«d  annual  rent,  tba  iMwet  to  have 
control  of  the  raMi  for  trangmiuion  of  meuagM,  etc,  was  held  to  be  tUeE«l. 
notwithatandiog  a  clauw  in  the  charter  giving  the  company  power  to  let, 
convey,  or  otherwiw  part  witb  their  eatate,  real,  peraooal.  or  mixed.  A 
■hareholder  has  a  right  to  bring  an  action  in  hii  own  name  for  the  reiciuion 
of  Buch  agreement.  —  Ix>w  v.  Montreal  Tel.  Co.  at  aL,  Sup.  Ct.  HodL,  heg. 
N.,  January  14, 1B8Z. 

Bill  in  t^iiy  to  nitram  corporation  or  Um  board  of  direeiori  —  JHeeet- 

tary  rtguiaiiei  to  nutaitt Appellant,  a  shareholder  in  the  Contra  Costa 

Water- Works  Company,  brought  his  bill  in  equity  in  the  Circuit  Court  of 
th«  United  StalM  for  California,  on  the  ground  that  be  wai  a  citizen  of  Sow 
Torii,  and  the  defendant*  citizen*  of  Oalifomia,  alleging  that  tba  water- 
works corporation  waa  furoiabing  the  city  of  Oakland  water  free  of  charge, 
beyond  wnat  the  law  required  it  to  do.  To  maintain  such  suit  there  mutt 
be  some  action  or  threatened  action  of  the  managing  board  of  direotort  of 
the  corporation,  beyond  the  authority  conferred  by  their  charter;  when) 
the  board  of  directors  are  acting  for  their  own  interests,  in  a  manner 
destructive  of  the  corporation  itaelf,  or  of  the  rights  of  the  other  share- 
holden;  or,  whara  tba  majority  of  shareholders  are  Illegally  pursuing  a 
course,  in  the  name  of  the  corporation,  which  is  in  violation  of  the  rights 
of  the  other  shareholders.  Ana  it  muit  alio  be  made  to  appear  that  plain- 
tiff hM  made  an  effort  to  obtaio  redress  at  the  hand*  of  the  directoiv  and 
■harebolders  of  thA  corporation;  that  he  was  the  owner  of  the  stock  on 
which  he  claims  the  right  to  sue,  at  the  time  of  the  transactions  of  which  he 
complains.  — Hawes  s.  Contra  Coeta  Water  Co.,  U.  S.  Sup,  Ot.,  Oh.  Leg.  N., 
February  18,  1B82;  Rep.,  Februarys,  1862;  Uorr.  Trans.,  vol.  a,  No.  4;  Alb. 
L.  J.,  February  26,  1882. 

L«aj«   of  entirt   "plant" — Charter.  —  The    leasing   bj  a  corporation 

created  as  a  manufacturing  association,  of  the  entire  "  plant,"  !■  beyond  the 
■cope  of  the  power  of  the  corporation ;  and  even  if  tbis  conclusion  is  the 
result  of  too  strict  a  construction  of  the  charter,  it  is  clear  that  the  power 
in  question  is  not  exercisable  independently  of  the  judgment  of  the  stock- 
holders.—Cass  d.  Manchester  Iron  and  Steel  Co.,  U.  S.  Clr,  Ct.  West.  BisL 
Pa.,  Int.  Bev.  Rec,  February  20, 1S82;  Rep.,  February  8,  1882;  Fed.  Bep., 
January  17,  1882. 

Agrtmunt  to  loan  —  Efftet  of  raatnon  of  agrtttnent  omj  tvhaeq^ttnt 

fai^rt  ofeorpom^m  —  Ai^.Us  of  garmthti  —  Province  of  court  and  jury  — 
OoHttruclion  of  writtm  paper. —  A  subscription  entered  into  by  several  for 
Uie  purpose  of  aiding  a  corporation  enterprise,  to  be  repaid  out  of  the  in- 
come, i«  a  mutual  agreement  to  lend  money  to  the  corporation.  Where  tbe 
corporation  passed  a  resolution  abrogating  the  azraament,  and  failed  before 
the  loan  was  advanced,  it  bas  no  right  to  demand  paj'ment  of  tbe  subscrip- 
tion, and  an  attaching  creditor  of  the  corporation  stands  in  no  better  posi- 
tion. The  construction  of  such  an  agreement  is  for  tbe  court,  and  it  it  errol 
to  submit  it  to  tbe  jury  to  determine  whetlier  tbe  amount  subscribed  it  • 
debt  owing  to  the  corporation  or  a  loan  to  be  made.  ^  Nellis,  Uarnishee,  v. 
Coleman,  etc.  Sup.  Ct.  Pa.,  W.  N.  C  January  14,  1SB2. 

Pofpwr   of,  to  raiee  money  —  O^era  draving  dteckt  —  Pretamption,  — 

Where  a  mining  company  had  power  to  raite  money  for  ute  in  itt  corpo- 
rate botinees,  and  drew  money  from  its  bank  account  upon  checks  of  the 
pretident  and  ttcretary  which  were  an  overdraft  on  its  account,  tbe  pre- 
sumption  will  be  indulged  tbit  these  officers  had  power  to  make  an  over- 
draft, and  that  inmakine  it,  not  only  that  they  did  not  exceed  their  authority, 
but  that  the  moneys  thus  obtained  were  paid  over  to  or  received  by  tn« 
company.  — Uahonay  Mining  Co.  v.  Anglo-Califomiau  Bank,  D.  S.  Sup.  Ot., 
Am.  L.  Beg.,  February,  1682. 
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GoRFOBATiONB  —  Continued. 

AeHon  —  Stockholders  —  Change  of  law,  —  Stockholders  of  a  corporation 

may  be  sued  in  an  action  at  law  for  their  proportionate  share  of  the  corpora- 
tion indebtedness.  Stockholders  in  corporations  formed  under  iceneral  lawa 
must  submit  to  such  changes  in  the  law  as  the  Lefi^latare  mar  make.  — 
Morrow  v.  Supreme  Court  of  San  Francisco,  Sup.  Ct.  Cal.,  Pac  doast  L.  J., 
February  4,  1882. 

Foreign  corporation —  TYaneactUm  of  huwnese  by  —  Statute  of  Pennsyl- 
vania eonatrued.  — The  mere  purchasing  of  materials  in  PennsyWania,  by  a 
foreign  corporation,  is  not  doing  business  within  the  act  of  April  22,  1874 
(P.  L.  108),  which  provides,  **  that  fh>m  and  after  the  passage  of  this  act  no 
foreign  corporation  shall  do  any  business  in  this  Commonwealth  until  said 
corporation  shall  have  established  an  office  or  offices,  and  appointed  an 
agent  or  agents  for  the  transaction  of  its  business  therein."  — Missoari  Fur- 
nace Co.  V.  Cochran,  Admr.,  U.  S.  Cir.  Ct  West  Dist  Pa.,  PitUb.  L.  J., 
February  8,  1882. 

Special  act  and  general  law  —  Repeal  of  potoers  granted  —  Bight  of  coT' 

poration  under  charter  to  improve  navigation — Oompeneation  of  riparian 
owners, — Powers  granted  to  a  corporation  by  special  act,  are  not  repealed 
by  a  general  law  authorizing  the  incorporation  of  companies  with  similiar 
powers.  A  corporation  authoriased  to  make  improvement  in  the  navigation 
of  a  river  within  certain  boundaries,  in  the  manner  specified  in  its  charter,, 
has  the  exclusive  right  to  improve  such  river  within  the  bounds  mentioned, 
as  against  another  corporation  oi]^anized  under  the  general  law  for  doing  the 
same  kind  of  work  in  the  same  nver.  Its  charter  gave  plaintiff' the  right  to 
build  levees  and  dykes  on  the  banks  adjoining  the  river,  on  lands  owned  by 
the  State,  without  making  compensation  to  the  State,  and  purchasers  from 
the  State  subsequent  to  the  making  of  such  levees  and  dvkes,  take  their  title 
subject  to  itsrient  to  maintain  the  same.  Cutting  such  levee  or  dyke  by  the 
defendant  for  £e  purpose  of  turning  the  waters  into  a  chute  or  side  cut  upon 
which  they  were  riparian  owners,  so  as  to  cause  the  waters  to  flow  in  its 
accustoroed  course,  in  such  chutes  or  side  cuts,  was  an  unlawful  act,  and 
should  be  restrained.  —  Black  River  Improvement  Co.  v.  La  Crosse  Boom- 
ing and  Transp.  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.N.,  February  16,  1882;  N.  W. 
Bep.,  February  18, 1882. 

See  Taxation. 

Counter-claim.  —  To  recover  amount  of  promiseory  notes — Chattel  mort- 
gage counter-claim,  — In  an  action  to  recover  the  amount  of  two  promissory 
notes  against  the  maker  and  the  indorsee,  which  were  given  as  part  of  the 
purchase-money  for  a  vessel  purchased  of  the  plaintiff  by  the  maker,  a 
counter-claim  by  the  maker,  setting  up  that  the  notes  had  been  secured  by  a 
chattel  mortgage  given  by  him  to  plaintiff,  and  that  plaintiff  had  taken  pos- 
session of  such  vessel  under  the  mort^ure,  and  sold  one-half  interest  in  the 
vessel  to  third  parties  for  the  sum  of  ll76,  and  that  plaintiff  claimed  to  own 
the  other  half^  and  had  used  the  same  for  some  time  in  connection  with  such 
other  owners ;  and  setting  up  facts  showing  that  the  plaintiff  had  not  fore- 
closed the  maker's  right  to  redeem  from  the  chattel  mortgage,  and  asking  an 
accounting  for  the  money  received  by  the  plaintiff  on  the  sale,  and  for  the 
use  of  the  same,  and  to  be  permitted  to  redeem  as  to  the  undivided  half  not 
sold,  sets  up  facts  sufficient  to  constitute  a  counter-claim,  and  was  properly 
pleaded  in  the  action,  notwithstanding;  the  other  defendant  had  no  interest  in 
such  counterclaim. — Boyd  v,  Beaudin,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March 
9,  1882. 

OouNTT  Bonds.  —  Performance  of  conditions  precedent  to  issue  —  Bona  fide 
holder — Regular  payment  of  interest —  Wdwer,  — Where  bonds  of  a  cor- 
poration which  have  passed  into  the  hands  of  a  bona  fide  holder  recite  oo 
their  face  that  all  the  conditions  precedent  to  their  lawfUl  issue  have  been 
complied  with,  this  recital  is  conclusive  and  binding  on  the  corporation. 
The  want  of  performance  of  conditions  precedent  is  a  matter  of  defence  for 
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CoBUTT  BoxDi  —  ConUnued. 
th«  corporation  to  all^^  and  prove,  in  caH  of  luit  on  the  bondi.  Where  » 
donation  b;  a  county  to  a  railroad  had  been  Totsd  and  the  donation  made  on 
tbe  book!  of  the  railroad  prsTioiu  to  IBTO,  and  the  company  had  by  that 
tima  partly  done  the  work  required  by  the  county  a>  a  condition,  thia- 
CT«al«a  *  contract  between  the  railroad  and  the  county;  and  tbe  bonds 
inued  after  I8T0  to  carry  out  that  contract  are  not  iDvaUdated  by  Uie  provi- 
liona  of  the  Itliaoie  Coiutitutioit  of  tB70  forbidding  aucb  lubicription.  The 
pajmont  of  interest  on  it«  bonds  for  a  Iook  period  ia  a  waiver  by  tbe  coi^ 
poration  of  irregularities  in  their  issue,  when  sued  on  by  a  bona  fiite  holder 
for  value.  — CUv  County  v.  Society  for  Savinn,  IT.  8.  Sup.  CL,  Morr.  Trans., 
voLa,  No.  4. 


imprtntmtitit  —  Pmeer  of  eommiuiofMrs  —  Holdar  of  bottdt  — 
"•'  .....    29,   ]"""         ■  -'  ■*  ■ 


Datxea  o/.  — The  act  of  March  29,  1B6T,  and  tbe  acts  amendatory  and 
supplementary  thereto,  authorize  the  commiasionen  of  counties,  for  the 
purpose  of  raising  monev  necessary  to  meet  the  expenses  of  road  Improve- 
ments, "  to  issue  tbe  bonds  of  the  county,"  notwitbstAndinE  they  also 
require  the  commissioners  to  assess  the  cost  and  expense  of  toe  Improve- 
ment upon  the  lands  bensSted  thsreby  and  situate  within  two  miles  thereof; 
and  when,  hvm  any  cause,  sufficient  monty  be  not  realized  from  such  local 
aaseaaments  to  pay  the  debt  so  created,  it  is  the  duty  of  the  commiuioners 
to  levy  a  tax  therefor  upon  all  the  taxable  property  of  the  county.  A  pur- 
chaser of  such  bonds,  who  has  no  actual  knowledge  of  any  defect  In  their 
aiecutioo,  is  not  bound  to  look  beyond  the  finding  and  record  of  the  com- 
missioner*, Epr  the  purpose  of  ascertaining  whether  conditions  precedent  to 
their  execution  have  been  performed.  —  Ohio,  ex  ral.  Horsemain,  r.  Com- 
miasionen of  Fsyetto  County,  Sup.  CL  Ohio,  Ohio  L.  J.,  March  S,  1882. 

[>>UWTT  OftDlB.  —  Slaiutt  of  liimUa^xm*.  —  A  contract  of  a  county  evi- 
denced by  an  order  or  resolution  duly  spread  upon  the  records  of  the  county 
board,  and  accepted  by  the  other  party  by  performance  on  his  part,  ia  a 
parol  contract  and  within  the  atatute  limiting  actions  upon  such  contracts  to 
six  Tears.  —  Board  of  Commissioners  of  Mnrion  County  c.  Shipley,  Sup.  Gt. 
Ind.,  Ch.  Leg.  N.,  February  25,  1882. 

'^TSXiXt.^EvU^on^ Landlord  amf  tenant  —  Replevin  —  Set~off.  —  Where 
a  landlord  leases  premises  to  a  tenant  for  carrying  on  a  certain  business,  and 
covenants  that  he  will  not.  during  the  term  of  the  lease,  lease  adjacent  prem- 
ises to  other  parties  for  a  almilar  busineta,  a  breach  of  the  covenant  hy  the 
landlord  is  not  s  forfeiture  of  the  right  to  the  rent.  The  tenant  injured  by 
such  breach  ot  covenant  ia  not  entitled  to  set  off  bis  daDiages  in  replevin 
upon  a  diatress  for  rent  levied  by  the  landlord,  but  may  have  a  reduction 
of  tbe  amount  of  the  rent,  proportioned  over  the  whole  period  of  the  tease. — 
Allegaart  d.  Smart,  Sup.  CL  Fa.,  W.  N.  C,  February  16,  188Z. 

EquUv  jtriiprudenee  —  Jnjmtction  —  Enforcing  reiii-Ulion    eovtnanti  — 

Utffitlattvt  change  of  locality.  —  A  court  of  equity  will  not  enjoin  the  viola- 
tion of  a  covenant  running  with  the  land  when  the  injury  thereby  to  the 
defendant  exceeds  any  beneQl  which  may  accrue  to  the  plainliS'.  Tbe 
plaintiff  must  seek  his  remedy  at  law.  A  mutual  coveniint  running  with  the 
tiuid.  which  restricts  tbe  use  of  adjoining  property  to  the  construction  of 
dweUing-houses  and  their  occupancy  as  such,  wdl  not  he  enforced  by  injune- 
tioD  against  tbe  party  who  baa  constructed  or  leased  a  building  for  business 
purposeapmbibited  by  the  covenant,  when  by  the  Intervention  of  the  Legisla- 
ture a  railway  track  and  aCation  have  been  ao  erectnd  that  for  tbe  purposes  of 
a  reaidenee  the  adjoining  property  has  been  injuriouslv  affected.  ^-  Columbia 
College  ■.  Thatober,  Ct.  App,  N.  Y..  Bep.,  February  22,  1882. 

DkiHDIAI.  Law.  ~  Unlaiaful  astembly  —  Rtneting  anoffeer — Ground  fornew 
trial.  —  Id  the  complaint  and  warrant  for  an  unlawful  assembly,  the  unlaw- 
ful act  which  the  defendants  sssembled  to  do  need  not  be  stated.  Itia  suffi- 
ci«nt  if  the  offence  is  charged  in  the  language  of  the  statute.  On  the  trial 
of  Uie  offence  of  resisting  an  officer  in  the  lawAit  execution  of  crimioal  pro- 
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OMB  it  is  admissible  to  pro^e  resistance  of  those  called  by  the  officer  to  asnst 
the  arrest.  That  a  juror  was  not  a  citizen,  and  understood  but  imperfectly 
the  English  language,  is  not  good  ground  for  a  new  trial,  and  the  objection 
is  too  late  after  verdict  — The  SUte  v.  Bonuville  et  al.,  Sup.  Ct.  Wis.,  Wis. 
L^.  N.,  Febniary  9,  1882. 

JurUdieiion  —  Homicide  —  Death  wound  in  one  jurisdiction  —  Death  in 

another,  —  In  cases  of  homicide,  where  the  fatal  wound  is  given  in  one  juris- 
diction and  the  death  consequent  thereon  occurs  without  the  jurisdiction, 
the  offence  is  complete  within  the  jurisdiction  where  the  fatal  wound  was 

5iven.  —  United  States  v.  Guiteau,  Sup.  Ot.  Dist  Columb.,  Bep.,  February 
,  1882;  Fed.  Bep.,  February  28,  1882. 

-Pleading^  —  InformaiUm  charging  two  offences — AeeauU  with  intent  to 

kill, — An  information  contained  two  counts.  Tho  first  count  charged  de- 
fendant with  the  crime  of  assaulting,  with  intent  to  kill,  one  P.,  with  a  lar^ 
bar  of  iron,  alleged  to  be  a  deadly  weapon.  The  second  count,  with  the 
crime  of  assaulting,  upon  the  same  day,  the  same  person,  with  intent  to  kill, 
with  a  rifle^un,  then  and  there  loaded  with  gun  power  and  leaden  ball,  also 
idleged  to  be  a  deadly  weapon.  Held,  two  separate  and  distinct  assaults 
were  alleged,  and  the  information  was  subject  to  demurrer  upon  the  rround 
that  two  offences  were  chained.  —  The  People  v.  Garcia,  Sup.  Ct.  CaL,  Pac 
Coast  L.  J.,  February  4,  1882. 

Ckmfeaeiona  of  defendant  under  arrest — When  admissible  in  evidence. — 

The  confessions  of  a  defendant^  made  uncautioned  while  under  arrest,  cannot 
be  used  against  him  unless  in  connection  with  such  confession  he  makes  a 
.  statement  of  fact  or  circumstances  that  are  found  to  be  true  which  conduce 
to  establish  his  guilt.  —  Kermon  o.  The  State,  Ct.  App.  Texas,  Texas  L.  J., 
February  16,  1882. 

— -  Statute  prohibiting  sale  of  intoxicating  liquors  construed.  —  A  statute  pro- 
hibiting the  sale  of  intoxicating  liquors,  or  mixtures  thereof,  reasonably 
construed,  means  liquors  which  will  intoxicate,  and  which  are  commonly 
used  as  beverages  for  such  purposes ;  also,  any  mixtures  of  such  liquors  as 
it  may  fairly  be  presumed  ma,y  be  used  as  a  beverage  and  become  a  substi- 
tuto  for  the  ordinary  intoxicating  drinks;  it  will  not  be  construed  to  apply 
to  the  sale  of  articles  for  culinary,  medicinal,  or  toilet  uses.  — Intoxicating 
Liquor  Cases,  Sup.  Ct  Kan.,  West  Jur.,  January,  1882. 

-Procedure  —  Secondary  evidence — Verbal   and   written   declarations  — 

Res  gestae.  — In  a  criminal  prosecution,  evidence  of  what  was  testified  by  a 
vritness  at  the  coroner's  inquest  is  not  admissible  on  the  trial,  upon  the 
ground  of  the  absence  of  the  witness  and  his  removal  beyond  the  jurisdic- 
tion of  the  court  Proof  of  declarations  which  the  accused  made  to  another 
before  he  committed  the  homicide,  at  a  distance  of  a  mile  and  a  quarter  from 
the  place  where  it  was  afterward  perpetrated,  and  in  the  absence  of  the 

Serson  who  was  slain,  is  inadmissible  in  evidence.  But  verbal  and  written 
eclarations  when  they  accompany  some  act,  the  nature,  object,  or  motives 
of  which  are  the  subject  of  inquiry,  are  admissible  as  constituting  a  part  of 
the  res  gestae,  —  Crite  v.  The  Commonwealth,  Sup.  Ct  App.  Va.,  West 
Jur.,  January,  1882. 

— —  Inconsistent  verdict —  Vacating  judament  —  Scienter,  — Where  a  prisoner 
is  convicted  upon  one  count  of  an  indictment  and  acquitted  upon  another 
similar  count,  and  is  sentenced  at  the  next  term  of  court,  a  motion  subse- 
ouently  made  to  vacate  the  judgment  and  commitment,  on  the  ground  that 
the  acqnittol  on  the  second  count  must  prevail,  and  makes  void^the  verdict 
on  the  first  count,  will  not  be  granted.  When  a  stetuto  prohibits  generally, 
and  is  silent  as  to  intention,  the  indictment  need  not  aver  knowledge — 
United  SUtes  v,  Malone,  U.  8.  Cir.  Ct  South.  Dist  N.  Y.,  Eep.,  Januaiy 
lo,  1882. 

—  Plea  of  former  jeopardy,  —  Where  a  prisoner,  daring  his  trial  fled  the 
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trUl  wtu  valid.  —  The  People  v.  BlgKinSi  Sup.  CL  Cal-  Va.  L.  J.,  Januar 
1882.  1  ss      .      f  .  . 

ExtradUion  —  Detmiion  o/ defendant ^>roffene$ot/ier  than  lAalfiir  wAk 

ht  wa«  arraitd  —  Habeat  eorjna.  —  A  requiiition  wu  made  by  the  govei 
nor  of  Hicbigan  upon  the  eovemor  of  Kaniaa  for  one  C,  under  a  coraplaii 
fortaduction.  After  Vw  delivery  to  the  autboritiei  of  thia  State  he  wf 
brought  before  »  juitice  upon  a  criminal  warrant,  and  the  hearing  adjoume 
forMveral  days,  U.  in  the  meaoUme  beingout  on  bail  Before  the  adjouraec 
day  proceeding  were  commenced  agsinit  him  by  the  same  proiecuting  oft 
car  for  baitardy.  and  C.  refuting  to  plead  to  the  merits,  claimed  tbat  h 
could  only  be  prosecuted  for  the  offence  for  which  he  h&d  been  nitraditet 
ha  waa  required  to  give  recognizance  to  appear  at  the  next  term  of  the  Cii 
cuit  Court,  and  refusing  lo  to  do  was  impnaoned.  The  charge  of  leductio 
waa  not  proaecuted,  it  having  been  diacovered  after  the  extradition  it  coul 
not  be  maintained.  Upon  habcaa  corput :  held,  that  C.  should  be  discharge 
from  custody.  —  In  re  Cannon,  Sup,  Ct.  Mich.,  N.  W.  Kep.,  February  '. 
1882. 

ReritUng  offletr  —  Self^ifence.  —  If  a  perton  ditturbing  the  peace  resist 

a  peace  ofllcer,  and  kills  laid  officer,  lui  ia  gmlty  of  murder  if  he  knew  thi 
the  person  attempting  to  make  the  arrest  was  an  officer,  and  gmily  of  mm 
tUaighter  if  he  did  not  know  it  The  law  of  self-defence,  as  applicable  t 
encounters  between  private  persona,  does  not  apply,  unless  the  perso 
retisting  the  arrest  has  reasonable  grounds  to  believe  that  the  officer  ia  nt 
acting  in  good  faith  in  the  attempt  to  arrest;  and  that  by  submitting  to  arre) 
he  will  be  in  danger  ofgreatr  bodily  harm  or  of  losing  bis  life.  —  Fleetwood  i 
The  Commonwealtli,  (S.  App.  Ky.,  Ky.  L.  Rep.,  February,  1882. 

A  Bght  was  going  on  outside  of  a  bar-room,  in  which   prisoner  wai 

between  the  grandfkther  of  prisoner  and  two  others;  a  good  many  othc 

Esraons  were  standi  ng  around,  but  not  engaged  in  the  flght.  Prisoner,  o 
earing  of  the  fight,  aeiEed  a  large  atick,  ran  out  in  the  crowd,  atruck  seven 
peraons  with  it,  breaking  the  arm  of  one,  and  struck  one  person,  who  ws 
not  engaged  in,  or  noUcin?  the  fight,  a  blow  on  the  head,  from  wbich  he  die 
the  next  day.  Held,  murder  in  the /r»(  degrtt.  ~  Wright  o.  The  Commor 
wealth.  Sup.  Ct-  App.  Va.,  Va.  L.  J.,  February.  1882. 

Yendor-vndte  —  Collueive  tale  —  Title— -  Larceny.  —  The   facta   tbat 

portion  of  the  purchase- money  is  paid  bv  one  of  two  vendee*  in  collusio 
and  receipted  for  by  the  vendor,  ind  tbe  cnattel  left  in  the  posseasion  of  sai 
vendee,  while  the  vendor  procceda  to  another  place  to  receive  the  balanc 
of  the  purcbaie-money  from  the  other  collusive  vendee,  do  not  work 
transfer  of  the  Utle ;  and  a  conversion  of  the  chattel  by  the  vendee  in  poi 
sesaion  before  the  entire  purchase -money  is  paid,  constitutes  larceny  on  tta 
part  of  both  of  such  colluaive  vendeea.  ~  United  States  v.  Rogers  &  Hur 
ter,  Sup.  Ct.  DisL  Columb.,  Wash,  L.  Rep.,  February  22,  1882. 

Eoidence — ■  SAort-hand  nolet  —  Iitetruelion — Verdict  o/ jury. —Short 

hand  notes  of  tbe  testimony  of  a  witness  taken  upon  a  coroner's  inquest,  s 
which  one  afterwards  indicted  was  present  in  custody,  — ^such  notes  not  ba^ 
ing  been  put  in  writing  by  the  coroner,  nor  by  his  authority,  nor  cartiflec 
nor  returned  by  him,  —  are  not  admissible  for  tbe  defetidsnt  on  the  trial  i 
such  indictment,  though  at  the  time  of  such  trial  the  witness  was  sick  an 
unable  to  travel.  It  ii  not  error  lo  submit  for  the  consideration  of  the  jurj 
■  of  itsel 


accompanied  with  the  instruction  that  evidence  of  good  character  ol 

may  create  a  reaaonable  doubt.    Such  language  as,  "  where  it  is  a  question  c 

'  and  atrocious  criminality,     •     *     •     evidenceof  good  character  mU! 

nsidered  fiu'  inferior  to  what  it  is  in  accusations  of  a  lower  grade."     1 
jury  be  saUafled  of  its  truth,  they  may  lawfully  convict  upon  proof  of  th 
vol.  8  — I 


r. 
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existence  of  human  blood  by  the  testimony  of  unlearned  observeit. — Mc- 
Lain  v.  The  Commonwealth,  Sup.  Ct  Pa^  Pittsb.  L.  J.,  February  1, 1882. 

Official  muconduet — Reward — Afis<iemeafior.  — The  indictment  cbaised 

the  defendant  with  haying  corruptly  received  from  a  city  official  a  nart  of  his 
salary,  which  salary  had  been  increased  by  the  influence  of  defendant  The 
Penal  Code  (sect,  70)  makes  it  a  misdemeanor  for  an  executive  or  minirterial 
officer  to  knowingly  ask  or  receive  any  emolument,  eta,  or  any  promiBe 
thereof,  for  doing  any  official  act.  Held^  the  indictment  was  invalia  in  not 
charging  defendant  with  having  received  the  reward,  or  promise  thereof^  ss 
an  inducement  to  his  official  action,  the  intent  of  the  section  being  to  pre- 
vent improper  influences  being  brought  to  bear  upon  official  action.— xhe 
People  o.  Kalloch,  Sup.  Ct  Cat.,  Pac  Coast  L.  J.,  March  11,  1882. 

Communicaiiona  froin  thejtuige  to  the  jury — Sealed  verdict.  — Though  it 

is  an  irregularity  in  a  jud^  to  communicate  privately  with  one  of  the  jurors 
while  they  are  deliberating  upon  their  verdict,  ^et  such  irregularity  fur- 
nishes no  sufficient  nound  for  reversal,  where  it  is  not  clear  that  it  worked, 
of  necessity,  a  prejudice  to  the  plaintiff  in  error.  Under  the  practice  of  this 
district,  where  It  is  agreed,  in  a  criminal  case,  that  a  verdict  may  be  signed 
and  sealed  by  the  jurors  and  delivered  in  court,  and  they  are  requinra  to 
meet  the  court  when  it  again  convenes,  it  is  the  right  of  the  defendant  to 
have  the  jury  present  in  court  when  the  verdict  is  opened. — Doyle  9. 
United  Stotes,  Cir.  Ct  North.  Dist  Dl.,  Fed.  Bep.,  February  28, 1882. 

Custom.  —  Evidence  of^  where  admiaeible  —  Contract  —  Dureea,  —  Evidence 
of  a  custom  is  inadmissible  where  that  to  which  the  custom  relates  has  been 
expressly  provided  for  in  the  contract  in  terms  different  fh>m  the  custom. 
A  contract  for  certain  logs  provided  that  tliey  should  be  measured  in  ac- 
cordance with  the  standard  rules  in  ceneral  use  on  Muskegon  lake  and 
river.  Beld^  that  the  scale  in  general  use  at  the  time  the  scaling  was  re- 
quired to  be  done,  and  not  that  in  use  at  the  time  of  makin|p  the  contnot, 
was  the  one  intended.  Defendants,  being  indebted  to  plaintiff  in  a  consid- 
erable amount  took  advantage  of  his  flnancial  embarrassment  and  refused 
to  pay  him  unless  he  would  receive  in  full  a  leas  sum  than  he  claimed;  and 
he,  being  in  pressing  need  of  the  money,  received  the  sum  offered  and  eave 
a  receipt  in  fUll.  Held^  not  to  be  duress  of  goods. — Hackley  v.  Heamey, 
Sup.  Ct  Mich.,  Am.  L.  Beg.,  February,  1882. 

Damaoss. — For  personal  injury — Error  in  admieaion  of  testmumy — Cbit- 
JUct  of  testimony  —  Erroneous  instruction,  — The  servant  of  defendant  drove 
defendant's  wagon  against  the  wa^n  of  plaintiff,  turned  it  over,  and  injured 
plaintiff.  Plaintiff  was. engaged  in  manufacturing  certain  articles,  and  con- 
tinued the  business  several  months  after  he  was  injured,  employing  agents 
for  that  purpose.  He  then  gave  up  the  business  for  the  alleged  reason  that 
he  was  unable  to  carry  it  on  because  of  his  injuries.  He  was  permitted  on 
the  trial  to  testify  to  the  average  value  of  the  business.  Held,  error.  There 
was  a  conflict  of  testimony  as  to  material  facts,  and  the  testimony  of  some 
of  the  witnesses  was  of  a  positive,  and  of  others  of  a  negative  character. 
The  court  instructed  on  the  weight  of  conflicting  testimony  as  follows: 
"  Of  course,  if  the  witnesses  are  equally  credible,  and  they  so  present  them- 
selves to  the  mind  of  the  jury,  then  the  greater  number  of  witnesses  on  one 
side  or  the  other  would  be  entitled  to  the  greater  weight"  The  instruction 
held  erroneous.— Bierbach  v,  Goodyear  ftubber  Co.,  Sup.  Ct  Wis.,  Wia 
Leg.  N.,  March  2,  1882. 

—  For  personal  injury — Recovery  barred.  — When  a  railroad  train  with  a 
snow-Dlough  starts  out  with  a  large  number  of  laborers  with  shovels  to 
clear  the  track  from  snow,  and  the  conductor,  through  gross  carelessness,  mos 
bis  train  with  great  violence  into  a  snow-bank,  and  the  train  is  turned  over  and 
plaintiff  injured,  plaintiff  cannot  recover,  because  he  was  a  co-employee  and 
tellow-servant  of  the  company  with  Uie  conductor  in  the  same  general  busi- 
ness, and  he  assumed  the  risks  and  hazards  of  the  business.  —  Howland  v. 


DIGEST  OF   RECENT  CASES. 
D.UUI1BB  —  CoDtinued. 


Action  far  malpraetiea  —  Itutrvetiott.  —  In  sn  action  t^iut  &  pb  jiicltn 

for  mftlpnutics  in  the  Mttiag  and  treMment  of  n  broken  1^;,  tb«  court,  in 
chKTKingtbajur;,  (aid;  "Tbe  plslntlS',b;hia  Enumerupon  tb«  atMld,  mndhll 
m[)fbrtun«,  tiM  no  doubt  made  laroadi  upon  your  tympathiet  —  heoartainlT 
hM  upon  mine.  H«  it  an  intelligent  man,  and  he  appeared  to  be  a  candid 
witoaM  upon  the  atand,  k  far  as  the  coiirt  could  obierve.  •  •  •  If  tha 
pldntiff  11  entitled  to  a  verdict,  he  ought  to  have  it,  not  oni;  ai  a  ramuner*- 


tion  for  hinuelC  but  ai  a  protsction  to  tbe  public  generally ;  became  if  be  it 
entillad  to  a  Terdict  and  does  not  gst  it,  it  would  have  a  stranfr  tendency  to 
make  lurgeoni,  no  matter  bow  ikHful  they  raigbt  be,  reckleu  in  tbeir  man- 
agemant  of  a  caM  of  ttaii  kind,  or  any  otber  aureiical  caie."  Htld,  to  be 
error.  —  Bylea  o.  Eazlett,  Sup.  CL  Pa^  PitUb.  L.  J.,  March  16,  1882. 


p*ny  recalling  a  loaded  fraigbt-car  in  apparently  good  condition  tnm 
another  railroad  company  for  traniportaCion  may  pronerly  auume  that  anoh 
car  had  been  aldlfully  made  of  suitable  materiafs,  ana  that  all  tbe  ret|uiiita 

.  teat*  had  been  applied  ia  the  manufacture  of  iaeh  car.  Where  the  injury 
to  the  aervant  ii  the  reiult  of  a  latent  defect  of  which  the  maater  had  no 
prior  knowledge  and  which  was  nut  diicoverable  by  tbe  exercise  of  ordinary 
care,  lucb  master  will  not  be  held  liable.  —  Ballou,  Admrz.  etc,  s.  Chicago 
and  North- Weatem  R.  Co.,  Sup.  Ct.  'Wia.,  Wii.  I^.  N.,  March  28,  1882. 

—  M«aMur«  of — Evidtntt. —  In  a  luit  by  a  mill^owner  for  damage*  ratulting 
from  an  Improper  uaa  of  the  itream  by  owner*  above  him,  evidence  U 
admiuibla  of  the  producing  power  of  the  mill  and  the  proflta  in  operating 
it  when  unobitructed  by  the  acta  complaiuad  of.  —  Hortou  i>.  Hall,  Bap.  Cl 
Pa.,  Ch.  Leg.  If.,  Pebruary  2b,  18B2. 

Lialriiity  for,  to  tandM  by  Jloodbtg  —  Error  in  imtntetioit  to  jury.  —  It 

wai  error  to  refuse  to  instruct  the  Jury  that  the  company  wa*  not  liabls  for 
damages  to  the  plaintiff's  lands  on  the  river  above  its  works  which  war* 
caused  only  by  a  Qood  or  ftvsbet  in  connection  with  such  works,  so  extraor- 
dinary and  unuaual  that  it  could  not  have  been  reaaonably  contsmplatad, 
wbau  luch  works  were  constnictad.  —  Borcbardt  n.  Wausau,  Boom  Co., 
8u^  Cl.  Wi*.,  Wis.  Leg.  N.,  February  28,  1882;  N.  W.  Rep.,  February  18, 

Baiiroad  —  Landing  patMengtr  at  wrong  ttation.  —  While  tba  rule  in 

action*  for  breach  of   contract  it  that  the  damsfes  recovembta  are  only 

'  luoh  a*  the  parties  may  reatonably  be  sapposed  to  have  comtemplatad 
as  Ulcelv  to  result  tVoin  such  a  breach,  the  general  rule  In  actions  for 
torts  is  that  the  wrong-doer  is  liable  for  all  injuries  resultiug  directly  trom 
tbe  wrongful  acta,  whether  they  could  or  could  not  have  been  foreseen  by 
him.  The  fact  that  dsfendanfa  servants  did  not  know  the  delicate  state  of 
health  of  the  plaintiff  wife  at  tbe  time  of  tbe  alleged  wrong  doea  not  leliere 
defendant  from  liability  for  the  actual  direct  consequencea  of  such  wrong.  — 
Brown  i.  Ohioago,  Milwaukee,  and  St.  Paul  R.  Co„  5up.  Ct.  Wis.,  N.  W. 
Rep.,  February  11,  1882;  Wis.  Leg.  N.,  Fabruary  2,  188i 

•^—Aetion  far  —  Admitnon  of  liabililv  by  company' i  offlcer  not  bindir^on 
company  —  Error  in  intiruetiont.  —  An  admission  of  the  general  auparin- 
tenaent  of  defendant,  made  long  after  the  injury  complained  of,  that  defend- 
ant was  ^ilty  of  n^ligence,  and  liable  to  plaintiff  for  the  injury  done,  i« 
Dot  admusible  at  evidence  against  tbe  defendant  unlega  accompanied  by 

froof  of  the  authority  of  such  superintendent  to  make  such  admistion. 
roof  that  the  person  making  the  admissioD  was  the  general  auperintendent 
of  the  defendant  company  is  not  sufficient  evidence  of  such  authority.  In  an 
action  to  recover  damages  for  injuries  caused  by  negligence  of  defendant. 
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it  is  error  to  instruct  the  jury  that  if  they  found  the  plaintiff  wu  guilty  of 
negligence  equal  to  that  of  the  defendant,  although  guilty  of  some  want  of 
ordinary  care  which  contributed  to  the  injury,  yet  he  might  reooTer.  It 
was  not  error  to  instruct  the  jury  that  the  burden  of  proof  is  upon  the 
defendants  to  show  contributory  negligence  of  the  plaintiff  which  would 
defeat  the  action.  The  fact  that  on  the  trial,  the  evidence  given  on  the 
part  of  the  plaintiff  may  be  such  as  tends  to  prove  such  contributory  neg- 
ligence, does  not  change  the  rule  as  to  the  burden  of  proof.  —  Randall  v, 
Worth-Western  Tel.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  February  9, 1882; 
N.  W.  Rep.,  February  U,  1882. 

—  For  injury  —  Negligence — Walking  on  railroad  track  —  lAabiUip  of 
company  —  Erroneous  exclunon  of  evidence —  Care  and  diligence  reguired 
of  child, — Although  the  statute  makes  it  unlawftil  for  a  person  not  "con- 
nected with  or  employed  upon  the  railroad,  to  walk  along  tne  track  or  tracks 
of  any  railroad,  except  when'  the  same  shall  be  laid  along  public  roads  or 
streets,"  yet  this  does  not  render  it  unlawful  for  foot-passengers  in  a  popu- 
lous city,  passing  from  one  public  street  to  another  along  a  pathway  upon 
which  men,  women,  and  children  are  accustomed  daily  and  hourly  to  travel 
The  exclusion  of  evidence  tending  to  prove  that  men,  women,  and  children 
were  accustomed  to  pass  over  the  same  pathway  upon  which  plaintiff 
was  travelling  at  the  time  she  was  injured,  was  error.  A  child  or  tender 
years  is  not  to  be  held  to  the  same  degree  of  care  and  diligence  in  avoiding 
the  consequences  of  the  negligent  or  unlawful  acts  of  others,  that  is  required 
of  persons  of  full  age  and  capacity.  —  Townley  v.  Chicago,  Milwaukee,  and 
St  Paul  R.  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  January  19, 1882. 

-^  Qrani  by  municipality  to  railroad  to  excavate  streets  —  Right  of  action 
over,  where  municipality  is  mulcted  in  damages  —  Defence  of  negligence.  — 
Where  a  municipality  is  mulcted  in  damages  for  injuries  received  by  a  party 
in  falling  into  an  excavation  made  by  a  railroad  company  in  one  of  its 
streets,  the  latter  is  liable  over  for  the  amount  paid.  Where  a  party  liable 
over  has  been  duly  vouched  to  appear  and  defend  the  suit,  but  £ails  to  do  so, 
he  is  bound  by  the  facts  which  must  have  been  found  by  the  jury  to  justify 
their  verdict  and  he  will  not  be  permitted  to  show  the  contrary  in  an  action 
over  against  him.  The  fact  that  the  action  was  brought  by  the  injured 
party  against  the  municipality  instead  of  directly  against  the  person  engaged 
m  such  work  will  not  enable  the  latter,  in  an  action  over  against  it  to  set  up 
absence  of  negligence  as  a  defence,  on  the  ground  that  the  municipality 
granted  permission  to  do  the  work.  —  District  of  Columbia  o.  Baltimore  and 
rotomac  R.  Co.,  Sup.  Ct  Dist  Columb^  Wash.  L.  Rep.,  January  26, 1882; 
Am.  L.  Mag.,  March,  1882. 

—  Fire  kindled  by  passing  engine  —  Negligence  —  Burden  of  proof.  —  The 
evidence  tended  to  show  that  a  fire  started  in  the  grass,  near  and  to  the  lee- 
ward of  a  railroad  track,  a  few  minutes  after  an  ei^ne  had  passed,  and  that 
no  person,  or  other  fire  than  that  of  the  engine,  was  in  the  vicinity  at  the 
time.  Held,  that  this  was  sufficient  to  justify  the  jury  in  finding  that  the 
fire  was  scattered  or  thrown  from  the  passing  engine.  Held,  also,  that  this 
fact  being  established,  a  presumption  of  negugence  on  the  part  of  the  rail- 
road companv  arose,  the  burden  of  proof  rested  upon  it  to  show  affirm- 
atively that  it  was  not  guiltv  of  any  negligence.  The  fact  that  plaintiff 
had  not  plowed  around  stacks  so  as  to  prevent  fire  from  reaching  them, 
was  not  negligence  0^  se,  —  Karson  v.  Milwaukee  and  St  Paul  R.  Co., 
Sup.  Ct  Mmn.,  N.  W.  Rep.,  January  14,  1882. 

—^  Railroad  —  Negligence —  Fire  from  engine  to  grass.  — It  bein^  shown,  in 
an  action  for  the  recovery  of  damages  upon  the  ground  of  negligence,  that 
the  fire  was  communicated  from  an  engine  of  defendant  to  comoustible  mat- 
ter on  its  right  of  way,  and  thence  to  plaintiff's  property  adjacent  thereto, 
raises  a  presumption  of  negligence  on  toe  part  of  defendant,  and  the  burden 
was  upon  it  of  proving  the  absence  of  negligence.    From  the  fact  that  a 
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Dahaoei  —  Continued, 
railroad  nic)  through  t,  pr»lrle  country,  with  wild  gnus  growing  upon  its 
ri^ht  of  way  and  adjacent  thereto,  it  cannot  he  laid,  u  a  matter  of  law,  that 
it  u  not  incumhent  upon  the  railroad  company  to  cut  or  deitroy  the  wild 
grasi  upon  ita  right  of  way  and  outside  i^  road-bed.  —  SibalrMd  e.  Min- 
neapolU  and  St  Loui)  K.  Co.,  Sup.  Ct.  Hinn.,  N.  W.  Bep.,  Jaiiuar7  21, 


riffM  to  expel  piutenger  —  Hunt  of  railroad  to  regulate  itoppage  oftrata. — 
Railway  pauengera  haTfl  a  nffht  to  rely,  until  diBerently  informed,  on  the 
information  received  bythemAvm  ticket  af^  nil  in  ana  war  to  their  inquiriea  a« 
lo  the  atoppage*  of  trama.  But  they  muat  not  diarenrd  reasonable  meana  of 
informatinn.  Where  a  railway  paaaenger  ia  not  in  fault  in  starting  on  a  par- 
ticular train,  be  baa  a  rif^bt  of  action  againat  the  company  for  damama  aris- 
ing fn>m  <ta  refusal  or  failure  to  take  him  to  hia  deatinHtion  aa  af:resd  through 
ita  ticket  agent  But  whatever  bia  remedy  be  baa  no  right,  without  paying 
additional  tare,  to  atay  on  tba  train  after  be  ia  notifled  by  the  conductor  that 
it  wilt  not  atop  there,  and  the  additional  exaction  will  be  an  element  of  the 
damagea  to  which  he  may  be  entitled.  A  pasaenger  wrongdiUj  on  %  railway 
train  can  recover  no  damagea  for  hii  removal  and  eicluiion  therafh>m  except 
for  needleaa  violence.  A  railway  company  haa  power,  subject  to  liability  for 
damages  for  any  breach  of  contract  involved,  to  determine  for  llself  what 
tmtnt  shall  step  at  particular  places.  — Lake  Shore  and  Michigan  Southern 
R.  Co.  0.  Pierce,  Sup.  Ct  Mich.,  N.  W.  Rep.,  January  21,  1882. 

Maaier  and  MtrcoHi  —  Negligence  —  Duiy  of  maeter  to  in/brm  tervant  of 

danger  incident  to  oeeupaiion  —  I^etutned/moioledgeofaenjaniaelo  leierttifie 
facie.  —  The  master  ia  bound  to  inform  hia  servant  of  facta  witb in  ' '   '         ' 


8  facta.    The  law  will  presume,  within  limitl. 

y  one  haa  knowledge  of  certain  deatnictive  forcea  in  nature,  and  accepts 

imployment  with  referenip  to  them;  but  many  acientiSc  facta  tending  to 

endanger  life  are  not  within  the  intelligence  of  ordinary  men.    A  laborer 

~  mplojed  to  remove  hot  slag  from  a  furnace  in  proiimity  to  water  will  not 


employ 


be  presumed  to  know  the  danger*  which  may  result  from  the  explosion  si 
to  be  caused  by  the  contact  of  the  hot  slag  and  the  water.  —  HcGowan  o. 
La  Plata  Mining  and  Smelting  Co.,  U.  B.  Cir.  Ct  Diat  CoL,  Col.  L.  Kep., 


See  ATTACHUBtrr;  NzoLiaiHCi;  Bailboaiw;  KiPLxvnr. 

Dibtox-Cbiditor.  —  Reteaee  of  debtor  by  agreement  of  creditor  —  Comidera- 
tion  —  Righit  o/ rfeiior.  — Release  of  oebtor  by  agreement  of  crediton  to 
take  twenty-flve  per  cent  of  their  claims,  may  be  enforced  by  the  creditors  or 
by  the  debtor.  The  agreement  to  release  by  one  creditor  is  a  aufflclent  eon- 
tideration  for  the  release  of  the  others.  The  right  of  the  debtor  to  enforce 
such  an  agreement  was  not  waived  or  loat  by  hia  making  an  assignment  for 
the  benefit  of  all  of  his  creditors.  -After  making  such  an  agreement  the 
debtor  had  the  right  in  good  faith  to  sell  or  incumber  or  assign  his  property, 
ao  aa  to  protect  himself  and  comply  with  his  agreement  with  nia  crediton. — 
Robert  e.  Bannon,  Filch  d.  Bannon,  Ct  App.  Ky.,  Ky.  L.  Bep.,  February, 
1682. 

Intotveney  —  Set-off.  —  Abank  diacounted  f'>r  one  of  ita  depoaitors  two 

note*  whoae  proceeds  were  placed  to  hia  credit  Before  the  maturity  of 
either  the  depoaitor  died  insolvent  Un  the  maturity  of  the  note  flrat  due, 
the  bank,  knowins  of  the  depositor's  death,  charged  it  to  bis  account;  and 
also  the  amount  of  the  second  note  upon  its  maturity.  Held,  that  the  bank 
could  not  claim  to  set  off  the  amount  of  the  notes  in  an  action  by  the  ad- 
ministratrix of  depositor,  aa  the  case  stated  did  not  abow  that  the  balance  at 
the  time  of  death  was  the  actual  proceeds  of  the  notes  discounted.  —  Ken- 
sington National  Bank  v.  Shoemaker,  Sup.  Ct  Pa.,  W.  N.  C,  March  2, 
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DxxD. — Reference  to  recorded  plat  —  MonummU  a»  eontroUing  meatun- 
meniB — jSvidmee.'^If  a  deed  of  a  town-lot  refer  for  a  descriptioa  to  a  re- 
corded pUt»  which  purports  to  be  a  determination  of  a  particular  surrey,  the 
stakes  and  monuments  set  at  the  oomers  of  the  lots  in  making  such  survey 
are  controlling  monuments  for  locating  the  lot  on  the  erouno,  where  there 
is  a  shortage  in  the  block,  so  that  the  measurements  of  Vxe  lots,  as  given  on 
the  plat,  cannot  be  satisfied ;  and  where  such  monuments  have  disappeared, 
it  is  competent  to  show  by  witnesses  the  points  at  which  they  were  set — 
Tumbult  V.  Schroeder,  Sup.  Ot  Blinn.,  N.  W.  Bep.,  January  21, 1882. 

-'^^  Mseordmg  —  Copy  a$  evidence.  —  A  deed  executed  in  1886,  but  not  ac- 
knowledeed  in  conformity  with  the  laws  of  IHinois,  having  been  recorded  in 
1888,  in  Oook  County,  became  a  legal  record,  a  certified  copy  of  which  was 
prooerly  introduced  in  evidence,  accompanied  bv  the  proper  certificates  of 
ooniormity  afterwards  obtained  from  Michigan,  snowinij^  that  the  acknowl- 
edgment was  in  due  form,  as  required  by  the  laws  of  MTchigan  Territory  at 
the  time  such  acknowled^ent  was  taken,  in  1885.  An  Indian  deed  may  be 
valid  under  the  laws  of  Michigan  and  Dlinois  when  acknowledged  without  any 
interpreter.  And  an  acknowledgment  which  appeared  to  have  been  made 
through  an  interpreter:  heldf  in  Michigan  to  be  illegal  on  that  account 
The  treaty  with  the  Potowatomie  Indians  of  Illinois  and  Jfichiean,  in  1882, 
made  by  the  United  States,  and  granting,  by  reservation,  to  them  certain 
sections  of  land  to  be  afterwards  selected,  vested  them  eo  inetanii  with  an 
interest  which  they  could  sell  and  convey  by  deed,  idthough  it  appeared  that 
the  United  States  patent  did  not  issue  until  lonf  after  the  aeath  of  the 
reservee. — Elwood  v.  Hannigan  Imp.,  etc.,  U.  £  Sup.  CL,  C^  Leg.  N., 
February  11,  1882;  Morr.  Trans.,  vol.  8,  No.  i. 

DiBxcTOBS. — See  Gobpobations. 

DiTOBCX. — Divorce  obtained  by  wife  in  foreian  country  —  Riffhi  ofufije  to  an 
accoutU,  —  The  parties  were  married  in  the  State  of  New  Yoric,  withoat 
antenuptial  contract,  and  their  matrimonial  domicile  was  in  that  State. 
Subse<juently  the  husband  changed  his  domicile  to  the  Province  of  Quebec 
The  wife  afterwards  obtained  a  divorce  in  the  Supreme  Court  of  the  State 
of  New  York,  on  the  ground  of  the  adultery  of  tlie  husband.  Held,  that 
the  decree  of  the  Supreme  Court  of  New  York  was  operative  to  dissolve  the 
marriage,  notwithstanding  the  fact  that  the  domicile  of  the  husband  was  at 
the  time  in  the  Province  of  Quebec;  and  that  the  divorced  wife  was  entitled 
to  ask  an  account  from  her  husband  of  his  administration  of  her  property.  — 
Stevens  v.  Fisk,  Sup.  Ct.  Mont,  Leg.  N.,  March  11, 1882. 

-»«  Statute  prohibiting  marriage  of  guiUy  party  hoe  no  extra-territorial  ef' 
feet, — The  general  rule  that  a  contract,  valid  oy  the  law  of  the  place  where 
it  is  made,  is  valid  everywhere,  includes  the  contract  of  marriage.  To  this 
rule,  as  rc^rds  marriage,  there  are  exceptions :  first,  of  incest  or  polygamy 
comine  within  the  prohibitions  of  natural  law;  and,  second,  of  prohibition 
b^  positive  law.  The  provision  of  the  statute  prohibiting  a  respondent 
divorced  for  adultery  from  marrying  again  is  a  penalty,  and  has  no  extra- 
territorial effect  —  van  Yoorhis  v.  Brintnall,  Ct  App.  N.  Y.,  Am.  L.  Beg., 
January,  1882;  Kep.,  January  18, 1882.  ■ 

DowxB.  —  See  YxNDOB-VxiiDBX. 

DuBXSB.  —  See  Contbaots  ;  Custom. 

Ejectment.  —  Title  ac<juired  by  defendant  after  commencement  of  action  — 
Morigaoe  Bale  —  Notice.  —  A  judgment  in  ejectment  rests  upon  the  Utle  enst- 
ing  at  the  commencement  of  the  suit,  and  proceedings  are  not  affected  by 
conveyances  subsequently  made.  A  defendant  in  ejectment  is  not  estopped 
from  purchasing  a  title  derived  from  the  plaintiff,  or  holding  it  as  an^  one 
else  would  hold  it  Where  a  mortgage  is  shown,  and  a  sale  apparently  in  ac- 
cordance with  its  terms,  a  presumption  is  raised  that  will  protect  a  purchaser 
whose  rights  are  not  assailed  by  some  proper  steps.  Notice  of  sale  on  fore- 
closure need  not  designate  the  precise  parcels  intended  to  be  sold;  "the 
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Ejsctmxnt  -—  Continaed. 

premises,  or  so  much  thereof  as  is  necessary,''  is  sufficient  Affidavit  of 
publication  recitine  that  the  newspaper  in  which  the  same  was  published 
was  printed  and  published  weekly  ana  every  week ;  that  the  publication  was 
for  tnirteen  successive  weeks,  the  first  being  November  26, 1879,  and  tJielast, 
February  18,  1880,  is  sufficient.  Affidavits  may  be  taken  before  an  attorney 
of  the  mortgagee. — Snyder  v.  Hemingway,  Sup.  CU  Mich.,  N.  W.  Rep., 
February  11,  lo82. 

Ta»4UU  —  Former  adjudication. — Where  defendant  in  ejectment  sets 

up  certain  tax-titles  conveyed  to  his  grantor  subsequent  to  the  commence- 
ment of  an  action  of  ejectment  aeainst  such  grantor,  and  not  asserted  as  a 
defence  by  such  grantor,  and  in  which  last-named  action  judgment  was  ren- 
dered against  such  grantor :  heUl,  that  the  decision  of  the  court,  that  such 
tax-titles  related  back  to  the  tax-sales,  or  at  least  the  expiration  of  the  period 
of  redemption,  which  was  prior  to  the  commencement  of  the  action  of 
ejectment  against  defendant  s  jgrantor,  and  that  defendant  was  estopped  by 
the  judgment  therein  from  setting  up  such  tax-title  as  a  defence,  was  error.  — 
Hemingway  v.  Drew,  Sup.  Gt  Mich.,  N.  W.  Rep.,  February  11,  1882. 

Equttt.  —  Praettee —  Process —  Order  and  eervtce  of,  for  appearance  of  non- 
resident defendants^  under  sect.  8,  act  of  March  5,  1875^  18  Stat,  L,  47B — 
Return  day — Service  of  order,  —  A  marshal's  return  of  "  not  found  "  in  the 
district  where  the  suit  is  brought,  is  not  a  condition  precedent  to  the  making 
of  the  order  contemplated  by  the  act  of  March  8,  1875.  Such  order  may 
be  made  upon  a  proper  showing  by  affidavit  alone.  The  court  may  in  sucn 
order  fix  any  day  certain  for  the  appearance  of  the  non-resident  defendant, 
and  is  not  limited  to  the  usual  rule  days  in  equity.  Such  order  is  not  a 
*' subpoena"  or  "process"  within  the  meaning  of  Kule  16  or  17,  requiring 
service  by  the  marshal  or  his  deputy  of  the  district  where  the  suit  is  brought 
or  some  one  specially  appointea  thereto  by  the  court.  No  particular  mode 
of  service,  or  proof  thereof,  is  prescribed  by  the  act  Service  by  the  marshal 
or  his  deputy,  of  the  district  whereof  the  non-resident  defendant  is  an 
inhabitant  or  wherein  he  is  found,  and  the  return  thereof  in  the  usual  form, 
or  by  affidavit  &re  sufficient  —  Forsyth  v.  Pierson,  U.  S.  Gir.  Gt  Dist.  Ind., 
Int  Rev.  Rec.,  January  80,  1882;  Fed.  Rep.,  February  7,  1882;  Rep.,  Feb- 
ruary 22,  1882. 

'^—  Practice  —  Reference  to  master  —  Submitting  draft  of  report  to  parties.  — 
Where  the  reference  to  a  master  is  to  take  accounts  or  make  computations, 
or  to  make  inquiries  and  report  facts,  parties  have  a  neht  to  inspect  the 
draft  of  the  report  before  filing,  and  to  oe  heard  upon  t^eir  objections  to 
the  report ;  but  where  a  reference  is  made  embracing  Questions  of  law  and 
fact  and,  after  hearing  the  testimony  and  arguments  01  counsel,  the  report 
is  prepared,  there  is  no  good  reason  for  observing  the  formality  of  the  old 

Sractice  in  submitting  the  report  to  the  parties  for  inspection  previous  to  the 
ling.  —  Hatch  v.  Indianapolis  and  St  Louis  R.  Go.,  U.  S.  Gir.  Gt  Dist 
Ind.,  Rep.,  February  22,  1882;  Fed.  Rep.,  February  14,  1882. 

Right  of  judgment  debtor  to  redeem — Notice,  — Where  the  statute  of  a 

State  eives  a  judgment  creditor  power  to  sell  unencumbered  estates  fStats. 
Mass.  1874,  cnap.  188),  and  no  notice  is  required  to  be  ffiven  to  the  aebtor 
unless  he  is  found  within  the  county,  and  the  debtor  resides  in  a  distant  city, 
a  court  of  equity  will  permit  an  amendment  to  the  complainant's  bill  for 
relief,  if  the  facts  authorize  a  redemption,  though  the  period  for  redemption 
has  passed.  And  where  plaintiff  had  no  actual  notice  of  the  sale  of  the 
land  under  execution,  and  could  have  had  none,  except  by  some  accident 
and  the  land  was  sold  for  about  one-fiftieth  part  of  its  value,  eauity  will 
relieve,  although  through  some  failure  of  notice,  not  imputable  to  the 
defendant  nor  to  the  complainant  the  complainant  has  lost  her  estate. 
Where  a  party  bought  an  estate  two  or  three  days  after  a  bill  was  filed,  for 
about  one-fourth  of  its  value,  the  deed  not  containing  the  true  date  nor  the 
true  price,  and  he  had  a  written  agreement*  with  his  vendor  regulating  their 
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Equity — Continued. 

respective  rights  in  case  of  liti^tion  with  plaintiff,  he  is  a  purchaser  with 
notice. — Bureess  v.  Graffam,  XL  S.  Gir.  Ct  Dist^  Mass.,  Fed.  Kep.,  Februaiy 
28,  1882. 

—  Specific  performance  —  Equitable  ovmer  in  posseuion  —  Seerei  coniraet 
to  convey,  —  A  son,  under  a  verbal  gift  from  his  father,  was  in  possession  of 
land,  on  which  he  had  made  improvements,  and  on  which  ne  owned  a 
growing  crop.  The  complainant,  who  knew  of  the  son's  rights,  made  a 
secret  agreement  with  the  father  for  the  purchase  of  the  land.  Held^  that 
equity  would  not,  under  such  circumstances,  decree  a  specific  performance.  — 
Dowhng  V.  Bergin,  Sup.  Ct.  Blich.,  Bep.,  January  18,  1882. 

Creditor' 8  bill  -r-  Creditors  of  husband — Wife — Property  purchased  from 

husband  —  Conveyance  to  defraud  creditors  —  Inadequate  consideration,  — 
As  between  a  ¥rife  and  the  creditors  of  her  husband,  in  a  contest  for  prop- 
erty which  she  claims  by  purchase  from  the  husband,  the  burden  is  upon 
her  to  prove,  by  clear  and  satisfactory  evidence,  that  the  purchase  was  made 
in  gooa  faith,  for  a  valuable  consideration,  paid  out  of  ner  separate  estate 
or  oy  some  third  person  for  her.  A  deed  made  with  intent  to  defraud 
creditors  is  void  as  to  them,  although  a  valuable  consideration  was  paid; 
and  inadequacy  of  consideration  is  a  badge  of  fraud.  —  Fisher  v.  Shelver, 
Sup.  Ct  Wis.,  Bep.,  January  18,  1882. 

Fraudulent  conveyance  —  Creditor* s  rights,  —  There  are  two  instances  in 

which  a  creditor  ca^  go  into  a  court  ot  equity  for  the  purpose  of  settins 
aside  a  fraudulent  conveyance  and  subjectmg  property  to  tne  payment  oi 
his  debt  One  is  where  he  proceeds  by  attachment  upon  the  groujida  speci- 
fied in  sub-sect  7  of  sect  194  of  the  Kentucky  Civil  Code,  and  the  other  is 
where  he  has  first  reduced  his  claim  tojudgment  and  bad  return  of  no  prop- 
erty. —  Vance  v,  Campbell,  Ct  App.  Ky.,  Ky.  L.  Rep.,  January,  1882. 

Specific  performance  —  Mining  lease,  — It  there  are  indications  of  over- 
reaching or  unfairness,  a  court  of  equity  will  refuse  to  interfere  for  specific 
performance,  and  leave  the  party  to  his  remedy  at  law.  Where  a  contract 
for  a  lease  contained  a  provision  that  the  lease,  when  given,  might  at  any 
time  be  terminated  by  tne  lessees,  either  as  to  the  whole  of  the  land  or  a 
part  thereof,  on  giving  thirty  days'  notice :  held^  that  this  option  is  a  con- 
clusive answer  to  a  bill  by  those  who  would  be  lessees,  for  the  specific  per- 
formance of  the  contract  —  Rust  v,  Conrad,  Sup.  Ct  Mich.,  N.  W.  Rep., 
February  4,  1882. 

Fraud — Resulting  trust, — To  permit  a  man's  children  to  recover  prop- 
erty which  he  had  fraudulently  placed  in  the  name  of  anotherf  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors,  upon  the  ground  that  it 
was  intended  lor  their  benefit,  would  be  to  contravene  a  well-settled  public 
policv*  and  to  ofi^er  a  premium  to  dishonesty.  —  Eastham,  Admr.,  v.  BU>uod- 
tree,/Sup.  Ct  Texas,  Texas  L.  J.,  February  22,  1882. 

See  Bills  aitd  Notes  ;  CoBPOBATioire ;  Covenant. 

Estoppel.  —  Writ  of  error — Reversal  without  new  venire.  —  Where  a  judg- 
ment in  favor  of  a  plaintiff  has  been  reversed  in  error  and  no  venire  denovo 
has  been  awarded,  the  plaintifl^  is  not  estopped  in  an  action  subsequently 
brought  against  the  same  defendant  for  tne  same  cause  of  action  Dy  the 
judgment  of  reversal. — Fries  v.  Pennsylvania  R.  Co.,  Sup.  Ct  Pa.,  Rep., 
January  18,  1882. 

Syidbkos.  —  Secondary  evidence  —  Record  copy  of  deed —  Seal,  —  As  the  law 
does  not  require  the  seal  to  be  copied  into  the  records,  it  is  enough  if  it 
appear  from  the  record  that  the  instrument  copied  is  under  seal,  and  the 
existence  of  a  seal  may  be  fairly  presumed  to  be  in  the  original :  held,  that 
the  record  of  a  deed  which  bore  on  its  face  no  seal,  or  copy  thereof,  wai 
none  the  less  admissible  as  secondary  evidence.  —  Flowery  mining  Co.  v. 
North  Bonanza  Mining  Co.  et  al.,  Sup.  Ct  Nev.,  Leg.  Aav.,  January  81, 
1882 ;  Pac.  Coast  L.  J.,  December  81,  1881. 
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Eyidkncx — Continued. 

—^  l^BUB-^ieed — JUcord  of — SeaL  —  Where  a  tax-deed  aa  recorded  purports 
to  have  been  executea  by  the  county  clerk  in  behalf  of  the  State  and 
countjr,  and  duly  witnessea  and  acknowledged,  and  recites  that  the  clerk  has 
subscribed  his  name  officially  and  affixed  the  seal  of  the  county  board,  it  is 
admissible  in  evidence  of  title,  although  the  only  representation  of  a  seal 
therein  is  a  scroll  near  the  clerk's  name,  with  the  word  "seal"  written 
within  it  —  Putney  v.  Cutler,  Sup.  Ot  Wis.,  N.  W.  Rep.,  February  18, 1882. 

HonUeide — Witness  —  Dying  declarations.  —  Upon  the  trial  of  a  person 

charged  with  homicide,  dying  declarations  of  deceased  are  admissible  only 
to  those  things  to  which  be  would  have  been  competent  to  testify  if  sworn 
aa  a  witness  in  the  cause.  Dying  declarations  must  relate  to  facts  only,  and 
not  tQ  mere  matters  of  opinion  or  beliefl  If  it  appear  in  an;^  mode  that 
there  was  a  hope  of  reooyerv,  however  faint  it  may  have  been,  still  lingering 
in  the  breast  of  declarant,  nis  dying  declarations  are  inadmissible.  —  The 
People  V.  Taylor,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  February  25,  1882. 

—  Deelarations  of  deceased  husband  —  How  far  binding  on  vfife,  —  The 
declarations  of  a  husband  that  he  had  buried  a  large  quantity  of  gold  coin 
in  a  place  known  only  to  his  wife  and  her  brother,  do  not  prove  that  she 
appropriated  the  coin  to  her  own  use.  The  relation  of  husband  and  wife 
will  often  secure,  by  duress,  acquiescence  in  the  false  statement  of  each 
other.  A  cross-bill  after  his  death,  by  his  heirs,  will  not  be  sustained  on 
such  declarations  to  charge  her  with  the  treasure.  —  Pulliam  v,  Pulliam, 
Sxr.,  U.  S.  Cir.  Ct  West.  Dist.  Tenn.,  Fed.  Sep.,  February  21,  1882. 

—See  Admuostbatiok ;  Bills  and  Notes;  Contbactb;  Coptriohts; 
Criminal  Law;  Custom;  Damages;  Deed;  Executor;  Married 
Womak;  Nsolioence. 

Execution.  —  Sale  of^  exempt  property  under  judgment  for  debt  —  Special 
liens  not  mentioned  in  judgment  no  defence — Damages.  —  The  seizure  and 
sale  of  exempt  property  under  plain  judgment  for  debt  cannot  be  defended 
on  the  ground  tnat  the  judgment  creditorhad  a  landlord's  and  other  liens  on 
the  property,  when  no  mention  of  such  liens  is  made  in  the  judgment.  The 
unauthorized  unlawful  seizure  and  sale  of  plaintiff's  exempt  property,  made 
with  notice  of  its  character,  entitles  him  to  recover  at  least  nominal  dam- 
ages and  costs  of  suit.  In  estimating  the  damages,  if  any,  to  which  plaintiff 
is  entitled,  the  amount  of  his  indebtedness  to  defendant,  which  was  satisfied 
by  the  sale  of  property,  is  to  be  taken  into  account.  —  McG«uhey  v.  Meek, 
dom.  App.  Texas,  Texas  L.  J.,  January  26, 1882. 

Executor. — Account  against,  by  legatee  —  Limitations^  Federal  jurisdio^ 
tion  —  Rights  of  creditors  —  Liabiwty  of  executor.  —  An  account  a«iinst  an 
executor  m  benalf  of  a  legatee  is  a  matter  of  course  in  a  court  of  equity. 
The  executor  being  an  express  trustee,  the  statutes  of  limitations  do  not  bar 
the  remedy.  Lapse  of  time,  under  certain  circumstances,  does  bar  the 
remedy.  But  where  an  executor  qualified  December  6,  1865,  and  made  no 
settlement  until  July  19, 1872,  because  the  assets  were  not  collected  and  the 
estate  not  ready  for  settlement  before  that  time,  a  bill  filed  July  7, 1876,  was 
within  the  strictest  rule  as  to  lapse  of  time,  considering  the  rights  of  the 
plaintiff  under  the  will.  A  State  statute  enacting  that  settlements  made  in 
the  county  court  *'  shall  be  prima  fade  evidence  in  favor  of  the  accounting 
party,*'  cannot  operate  to  restrict  the  plenary  jurisdiction  of  the  Fedenu 
courts  of  equity  to  enforce  the  trusts  of  a  will  at  the  suit  of  a  legatee. 
Those  courts  will  not  assume  the  general  administration  of  the  estate,  but 
will  require  the  executor  to  account  de  novo  for  the  purpose  of  ascertaining 
the  share  due  the  legatee.  A  testator  cannot,  by  directing  the  order  of 
appropriation  of  the  assets,  defeat  the  rights  of  creditors.  But  an  executor 
neglecting  to  execute  the  trusts  of  a  will  is  not  absolutely  liable  for  the 
legacy  to  the  injured  legatee,  but  only  to  the  extent  of  wnat  he  actually 
receives,  as  if  he  had  sold  the  property  at  proper  time  and  received  its 
value,  unless  there  has  been  supine  negligence  to  charge  him  flirther. — 
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XxxovTOB  —  Oontinued. 

Palliam  v.  Palliam,  Szr.,  Oir.  Ot  WwU  Diti.  Teniu,  Fed.  Bep.,  Febraur 
21, 1882. 

-^  Surcharge — Error  of  judgment,  —  A.  died,  having  pledged  certain  sharai 
of  stock  to  a  broker  in  good  standing  as  collateral  for  a  loan.  These  shins 
stood  in  the  broker's  name.  A.'s  executors  had  no  means  in  their  hands  te 
pay  the  loan  without  selling  valuable  securities,  which  the  testator  had 
specifically  bequeathed.  Thejr  therefore  allowed  the  stock  to  remain  in  the 
broker's  name,  who  died,  and  it  was  then  discovered  that  he  was  insolvent, 
and  had  pledged  the  stoc^  as  collateral  for4oans  to  himself.  Held,  that  the 
executors  havm|i;  included  the  stock  in  their  appraisement,  were  entitled  to 
credit  therefor  m  their  account.  Their  conduct  was  not  evidence  of  such 
negligence  amounting  to  fraud  as  would  render  them  personally  liable. — 
McCk)urt's  Appeal,  Sup.  Ct  Pa.,  W.  N.  O.,  February  9, 1882. 

— -  Pledae  of  tuaets  of  estate  by  executor  —  Applieaiiom  of  money.  —  An  ex- 
ecutor nad  power  under  the  will  either  to  pay  certain  leg^ies  in  Aill  or  to 
hold  a  certain  portion  of  the  estate,  in  trust,  to  pay  the  income  thereof  to 
the  legatees  durine  their  lives.  Upon  representations  to  a  bank  that  he 
desired  to  pay  the  legacies,  he  obtained  a  aiscount  of  his  note,  as  executor, 
pledging  a  portion  of  the  assets  as  collateral,  and  the  amount  was  shortly 
after  placed  partly  to  his  private  account  in  the  bank  and  to  another  account 
kept  by  him  as  town  treasurer.  The  note  was  renewed  from  time  to  time, 
the  executor  finally  leaving  the  State  a  defaulter.  Held,  that  there  was 
nothing  in  the  transaction  to  indicate  actual  fraud,  and  Uiat  no  duty  was 
laid  upon  the  bank  to  see  to  the  due  application  of  the  money,  and  that, 
therefore,  as  between  it  and  the  estate,  its  title  to  the  stock,  as  pledgee,  wis 
effectual  both  at  law  and  in  equitv.  —  Qoodwin  o.  American  Nations  Bank, 
Oonn.  Sup.  Ct  of  Errors,  Rep.,  March  1,  1882. 

See  Attobkxt  ;  Garkishicsnt. 

BxxMFTiONB.  —  Debte  in  faoor  of  United  States  —  State  exemption  laws.  — 
Upon  a  return  of  no  propertv  found  in  excess  of  the  homestead  and  per- 
sonal property,  exemptions  allowed  by  the  Constitution  and  laws  of  the 
State  upon  execution  tor  any  debt  in  favor  of  the  United  States,  on  motion 
by  the  United  States  District  Attorney  for  an  alias  execution  to  be  issued 
to  the  marshal,  and  for  an  order  of  court  directing  him  to  make  a  levy  and 
sale  of  the  property,  without  regarding  such  exemptions :  held,  that  he  was 
entitled  to  the  order  asked  for.  —  United  SUtes  v.  Howell,  U.  &  Cir.  GL 
West  Dist  N.  C,  Cin.  L.  Bui.,  March  6,  1882. 

»^^  Housekeeper  with  family — Alteration  of  bond. — A  debtor  who  is  a 
housekeeper,  with  one  or  more  persons  living  with  him,  whom  he  is  under 
a  natural  or  legal  obligation  to  support  is  entitled  to  the  benefit  of  the 
exemption  laws.  The  debtor  in  this  case  being  a  housekeeper,  with  a 
family,  consisting  of  a  woman,  received  and  treats  by  him  as  his  wife,  sod 
his  son  by  her,  is  held  to  be  within  the  rule,  the  father  oeing  under  a  natural 
and  legal  obligation  to  support  his  infant  son,  though  bom  out  of  wedlock. 
The  mere  su^eestion  bv  one  of  the  obligors  in  the  indemnifying  bond,  that 
the  officer  might  take  his  name  therefrom,  did  not  operate  to  release  him 
f^om  liability,  and  therefore  did  not  amount  to  an  alteration  of  the  bond.  — 
Bell  V.  Keach,  Ct.  App.  Ky.,  Ky.  L.  J.,  February,  1882. 

FxDSBAL  CouBTS.  —  See  ExxcuTORS ;  Jurisdiction  ;  Municipal  Boime. 

Fraxtd.  —  Note  and  mortgage  —  Intentional  misreading  of  same. — Where  de- 
fendants have  jriven  in  evidence  a  note  and  mortgage  in  defence  of  the 
action,  plaintiff  may  show,  without  pleading  it  that  he  was  unable  to  reid 
English,  and  that  they  were  misread  intentionally  by  the  defendant  •* 
maturing  three  years  instead  of  two  after  date,  as  stated  therein,  and  such 
facts  win  render  the  note  and  mortgage  absolutely  void.  It  is  not  neces- 
sary that  the  execution  of,  or  signature  to,  the  same,  be  claimed  under  both, 
according  to  the  statute,  to  a£nit  of  such  evidence. — Nielson  v.  Schack- 
mann.  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  January  19,  1882. 
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Feattd — GontmaecL 

—^Decree  in  favor  ofdaughUn  against  their  father  a»  guardian — Fraud — 
Setting  decrees  aside  on  suit  by  creditora.  —  Certain  decrees  rendered  against 
a  father,  as  guardian  of  his  two  daughters,  for  a  large  sum  in  their  favor,  on 
which  executions  were  issued  and  under  which  his  property  was  nearly  all 
sold :  heltt,  on  the  evidence,  to  be  valid  and  bona  fiae,  in  a  suit  brought  bv 
other  creditors  to  set  all  the  decrees  and  proceedings  aside,  as  made  by  col- 
lusion for  amounts  larger  than  what  was  really  oue,  and  alleged  to  be  in 
pursuance  of  a  design  and  conspiracy  to  hinder,  delav,  and  defWiud  his 
creditors. — Micou  v.  National  Bank,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  8, 
No.  4. 

—See  Cohtkaotb;  Bquitt. 

Fraudulent  conveyance  — Land  paid  for  by  debtor  and  conveyed  to  cut- 

other  —  Settlement  by  hueband  upon  wife. — ^Where  one  who  is  insolvent 
pays  for  hind  and  causes  it  to  be  conveyed  to  another,  without  any  consid- 
eration, the  deed  is  fraudulent  as  to  pre-existing  debts,  and  the  marriage 
relation  is  not  sufficient  to  uphold  a  settlement  by  husband  upon  the  wife, 
as  against  pre-existing  creditors,  where  the  husband  was  insolvent  or  in- 
debted to  a  material  extent  at  the  time  it  was  made.  —  Adams's  Bxecutor  v. 
Obear,  etc.,  Ot.  App.  Ky.,  Ky.  L.  J.,  March,  1882. 

GASHiBHincNT.  —  Legacy  —  Oamiehee  procese  —  Judgment  debtor  —  Liability 
of  executor,  — A  legacy  to  a  judgment  debtor  cannot  be  reached  by  gar- 
nishee process  against  tne  executor,  issued  and  served  before  the  final  oraer 
of  the  proper  court  settling  and  distributing  the  estate.  So  held  where  the 
trial  of  an  issue  upon  the  answer  of  the  garnishee  was  not  had  until  after 


such  final  order  has  been  made,  in  which  the  executor  was  directed  to  pay 
such  legacy.  — I.  L  Case  T.  M.  Co.  v.  Miracle,  Exr.,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  Mlarch  2, 1882. 


QvAXDiAX  Ajn>  Wabd.  — See  Fraxtd. 


Habxas  Corpus.  —  Custody  of  child — Child  not  in  State — Jurisdic- 
tion,— In  habeas  corpus  proceedings  between  parents  to  recover  the  custody 
of  a  child,  the  mere  fact  that  the  child  is  in  a  foreign  jurisdiction  by  the 
procurement  of  the  defendant  will  not  deprive  the  court  of  jurisdiction,  nor 
De  a  sufficient  excuse  for  not  producing  the  child  in  obedience  to  the  writ  — 
Bivers  v.  Mitchell,  Sup.  Ct  Iowa,  Rep.,  January  25,  1882. 

See  Cbimikal  Law;  Makdamtjs. 

HoifXSTXAD.  —  Partition  proceedings  —  Dower  right.  —  The  constitutional 
and  statutory  exemption  of  a  homestead  from  forced  sale  in  satisfaction  of 
the  debts  of  the  owner,  and  from  being  conveyed  or  mortgaged  by  the 
owner,  without  the  concurrence  of  his  wife,  and  which  exten<u  the  protec- 
tion for  the  benefit  of  a  widow  and  minor  children  after  the  owner's  death, 
does  not  preclude  proceedings  for  partition  as  between  the  heirs  at  law  or 
their  assignees.  In  making  such  partition  where  there  is  a  homestead  and 
also  other  lands,  if  there  is  a  widow  with  a  n^hi  of  dower,  she  should  have 
her  dower  and  homestead  right  saved  to  her  m  the  homestead  land  when- 
ever it  can  be  done  consistently  with  justice,  -r Robinson  v.  Baker,  Sup.  Ct. 
Mich.,  N.  W.  Rep.,  February  11,  1882. 

See  MoBTOAGS. 

Husband  and  Wifb.  —  See  Equity. 

Injunction. — See  Contract;  Covenant. 

Inbtbitction. — ^See  Cbdcinal  Law;   Damaobs;  Nboliokncb;  Rbplkyin. 

Inbtjbancb  Cohpanibs.  —  Loes  after  insolvency  and  dissolution  of  the  com- 
pony  —  Claim  fir  dividend.  —  D.  held  a  policy  of  fire  insurance  on  which 
a  loss  occurred  several  months  after  the  dissolution  of  the  company  was  de- 
cliu«d  and  during  the  life  of  the  policy.    They  claimed  a  distribution  upon 
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Iksxtrancx  Gompanibs  —  Continued. 

the  amount  of  the  loss.  Held,  that  they  were  entitled  only  to  a  dividend 
upon  the  amount  of  the  premiumpaid.  —  Dean  and  Sons'  Appeal,  and  alto 
(terman  Ins.  Co.  v.  £dlnhuiffh  Furniture  Co^  Sup.  Ct  Pa.,  rittsh.  L.  J., 
March  16, 1882. 

IirsuBANCs  (Fire).  —  Option  of  company  to  r^ect  appUcation  taken  by 
agmt — Liability  of,  where  money  and  note  te  taken  by  agent  for  pre^ 
mtum.  —  Where  an  insurance  company  has  the  right  to  accept  or  reject  appli- 
cations for  insurance  taken  by  its  agents,  and  exercises  its  option  by  rejecting 
an  application  so  taken  before  a  loss  occurs,  it  is  not  liable  for  a  loss  occur- 
ring after  such  rejection ;  and  the  fact  that  the  money  paid  and  note  given 
for  the  premium  were  at  the  time  of  the  loss  still  in  the  hands  of  the  agent, 
with  the  view  of  endeavoring  to  ^t  the  company  to  reconsider  its  action, 
can  make  no  difference. — Otterbem  v,  Iowa  State  Ins.  Co.,  Sup.  Ct  Iowa, 
Ins.  L.  J.,  January,  1882. 

Pbliey — Application  —  Warranty  —  Ihnneipal  and  agent.  —  A«  made  am- 
plication to  the  local  agent  for  a  policy  on  his  house.  He  si|jned  an  appli- 
cation prepared  by  the  ttent,  describing  the  premises  as  adjoming  a  vacant 
lot  At  the  time  he  intormed  the  local  agent  that  he  proposea  to  build 
thereon.  A  higher  premium  was  charged  hin^  in  consequence,  and  notice 
was  given  by  the  local  a^ent  to  the  general  agent  of  what  A.  proposed  to 
do.  Subsequently  a  policy  was  issued  to  A.  whereon  the  assurea  warranted 
that  his  application  was  true,  and  whereby  it  was  provided,  that  if  assured 
should  increase  the  risk  on  his  premises  and  fail  to  notify  the  company 
thereof^  the  policjr  should  be  void,  and  also  that  no  agent  of  the  company 
had  power  to  waive  the  conditioos  of  the  policy.  A.  afterwards  built  on 
the  vacant  lot,  increasing  the  risk  on  the  insured  premises,  but  did  not  notiff 
the  company.  Subseouently  the  insured  premises  were  destroyed  by  a  fire 
communicated  from  tne  new  house.  Held,  that  plaintiff  was  not  entitled 
to  recover.  —  Pottsville  Mutual  Fire  Ins.  Co.  of  Pennsylvania  v.  Horan, 
Sup.  Ct  Pa.,  W.  N.  C,  February  28, 1882. 

—  Sale  of  house — Damage  by  fire  before  completion  of  contract  —  Who  can 
recover  insurance,  —  After  the  date  of  a  contract  for  the  sale  of  a  house,  and 
before  completion  of  the  purchase,  the  house  was  damaged  by  fire,  and  the 
vendors  received  the  insurance  money  from  the  insurance  company  under  a 
policy  existing  at  the  date  of  the  contract  The  contract  contained  no  refisr- 
ence  to  the  insurance.  In  an  action  by  the  purchasers  against  the  vendors: 
heUl,  that  the  purchasers  were  not  entitled  to  recover  the  mone^  from  the 
vendors,  or  to  be  allowed  to  have  the  amount  deducted  Arom  their  purchase- 
money,  or  to  have  the  moneys  applied  to  reinstatement  of  the  premises.  — 
Rayner  v.  Preston,  Ct  App.  Eng.,  Am.  L.  Reg.,  February,  1882. 

• 

— ;—  Fieto  of  burned  premises  ordered —  Absence  of  misconduct  on  part  of 
jury.  —  The  fact  that  the  court  ordered  a  view  of  the  ruins  of  the  premises 
destroyed  by  flre  which  were  the  subject  of  the  action  brought  upon  a  policy 
of  insurance,  is  no  ground  for  a  reversal  of  the  judgment  On  appeal,  this 
court  will  not  reverse  the  judgment,  in  the  absence  of  anything  in  tne  record 
showing  that  the  jury  were  guilty  of  misconduct  in  making  the  view,  or 
that  they  were  not  properly  instructed  as  to  what  matters  they  should  con- 
sider in  arriving  at  their  verdict,  which  came  under  their  observation  in 
making  such  view.  —  Boardman  v,  Westchester  Fire  Ins.  Co.,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  February  9,  1882. 

^—  In  an  action  by  a  foreign  insurance  company  upon  a  premium-note,  which 
recited  that  it  was  given  **  for  value  received  in  policy  No.  221,584,"  the 
<^napany  failed  to  show  that  it  was  authorized  to  do.buainess  in  thU  State. 
-aeW,  that  this  was  no  bar  to  recovery.  The  recital  in  the  note  was  evi- 
dence of  the  issue  of  the  policy  —  such  a  one  as  only  a  company  authorized 
to  do  business  in  the  State  could  issue.— American  Ins.  Co.  v.  Smith,  Sup. 
Ct  Mo.,  Ins.  L.  J.,  January,  1882. 


DIGEST  OF   RECENT  CASES. 


29 


Iksurancs  (Fibs)  —  Continued. 

Polieyj  right  of  action  en,  —  O.  obtained  from  defendant  insurance  on 

certain  premises,  the  policy  containing  this  provision :  *'  Loss,  if  any,  pay- 
able to  T.,  as  his  interest  may  appear."  The  premises  were  destroyea  by 
fire,  and  T.  filed  his  complaint,  demanding  judgment  en  the  policy  aeainst 
the  insurance  company  which  issued  it  fiefenaant  demurrea.  Heidi  that 
O.,  being  the  owner  of  the  policy,  is  alone  entitled  to  sue  on  it.  —  Thatch  v. 
Metropole  Ins.  Co.,  U.  8.  Cir.  Ct  Dist  Col.,  Col.  L.  Rep.,  January,  1882; 
Int.  Rev.  Rec,  February  6,  1882;  Rep.,  March  8,  1882. 

Conditions  of  policy  —  Incumbrances  —  Vacancy  of  premises  —  IVansfer 

of  interest.  —  Policy  conditions  are  no  part  of  the  consideration  where  the 
insured  has  not  expressly  agreed  to  perrorm  them.  A  mortgage  barred  by 
the  Statute  of  Limitations  is  not  an  incumbrance  within  the  policy,  nor  is 
a  lease  an  incumbrance  upon  the  title.  Where  the  building  is  insured  to  be 
occupied  by  a  tenant,  a  mere  temporary  vacancy  during  change  of  tenancy 
is  not  an  increase  of  risk  within  the  knowledge  or  control  of  the  insureo, 
within  the  meaning  of  the  policy ;  and  where  the  agent  was  notified  of  the 
fkct  and  consented  to  the  vacancy  while  efforts  were  being  made  to  relet,  a 
requirement  of  written  notice  or  consent  in  case  of  such  increase  of  risk, 
was  sufilciently  complied  with.  A  transfer  of  interest  between  the  parties 
insured  is  not  an  alienation  within  the  policy. — Lockwood  v.  Miodlesez 
Mutual  Ins.  Co.,  Sup.  Ct.  Conn.,  Ins.  L.  «K,  January,  1882. 

Condition  —  Avoiding  policy  —  Meanina   of  levy  or   execution — Sale, 

transfer^  alienation,  or  change  of  title,  —  An  insurance  policy  contained  the 
following  conditions :  **  This  policy  shall  be  void  and  immediately  cease  to  be 


binding  on  the  company  if  the  property  be  sold  or  transferred,  or  any 

■     *      by  leral 
process  or  judicial  decree,  or  voluntary  transferor  conveyance."    Appenaed 


alienation  or  change  takes  place  in  the  title  or  possession,  whether  by  legal 


to  this  condition  was  this  note:  **The  commencement  of  proceeaings  to 
foreclose  a  mortgage  or  levy  of  execution  shall  be  deemed  an  alienation  of 
the  property,  and  the  company  shall  not  be  holden  for  loss  or  damage  there- 
after." Held,  that  the  levy  or  execution  mentioned  in  the  note  must  be 
held  to  mean  a  levy  upon  personal  property  only,  as  in  practice  it  is  unneces- 
sary to  make  a  formal  levy  upon  real  estate  in  order  to  make  a  valid  sale 
thereof  upon  execution ;  and,  that  the  sale  of  the  real  estate  insured  upon 
execution,  when  the  time  for  redemption  given  by  law  to  the  owner  to  re- 
deem had  not  expired  at  the  time  01  the  loss,  and  the  possession  remained 
in  the  insured  at  the  date  of  loss,  was  not  a  sale,  transfer,  alienation,  or 
change  of  title  within  the  meaning  of  the  condition  in  the  policy.  —  Hammel 
V,  Queen's  Ins.  Co.,  Sup.  Cu  Wis.,  Wis.  Leg.  N.,  February  2,  1882;  West 
Ins.  Rev.,  March,  1882. 

—  Disclosure  of  liens — Illegal  internal  revenue  assessment.  —  A  policy  of 
insurance  upon  a  mill  and  distillery  provided  that  all  liens  shoula  be  dis- 
closed in  the  application,  on  penalty  of  forfeiture ;  and  that  any  change  in 
the  possession  by  virtue  of  legal  process  should  have  a  like  effect  Held, 
that  an  illegal  assessment  by  the  internal  revenue  commissioner  was  not  a 
lien  within  the  policy,  and  that  a  seizure  thereunder  being  illegal,  was  not 
contemplated  by  the  policy.  Where  a  policy  contains  a  stipulation  that 
either  party  mav  terminate  the  contract,  the  right  is  one  which  can  only  be 
exercised  by  either  party  by  a  strict  compliance  with  the  terms  of  the  policy 
relating  to  cancellation.  —  Kunkle  v.  Citizens'  Ins.  Co.,  U.  S.  Cir.  Ct  South. 
Dist  Ohio,  Ins.  L.  J.,  February,  1882. 

—  Insurance  of  grain  in  different  elevators  —  Conditions  of  policy  as  to  lia-- 
bility.  —  Defendant  insured  grain  in  thirtj-three  elevators,  conditioned  that 
it  should  be  liable  only  for  such  proportion  of  the  loss  as  the  amount  of  its 
insurance  bore  to  the  whole  value  of  the  insured  property  described,  and 
that  it  should  not  be  liable  to  contribute  more  than  one-tenth  of  the  amount 
of  all  the  insurance  on  the  property ;  that  the  insured  should  be  entitled  to 
recover  no  greater  proportion  of  the  loss  from  defendant  than  the  amount 
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insared  by  it  bora  to  the  whole  sum  iniured  on  said  property,  whether  raeh 
*  insurance  be  b^  p^neral  or  speciflo  polioiee,  and  without  referenoe  to  the 
solvency  or  liability  of  the  other  insurers.  Other  insurance  to  more  than  ten 
times  the  amount  was  also  affected  under  similar  policy  conditions  coverii^ 
the  same  elevators  and  two  ad^itionaL  All  the  policies  had  schedules  an- 
nexed, setting  forth  the  elevators  and  the  storage  capacity  allowed  to  each. 
Held,  that  there  was  other  insurance  on  the  elevators  insured  by  defendant 
to  the  amount  which  was  to  the  whole  sum  Insured  by  such  other  policies, 
as  the  value  of  the  grain  in  the  thirty-three  elevators  bore  to  the  value  of 
grain  in  all  the  elevators;  and,  that  this  amount  was  the  proportion  in  whidi 
the  more  general  policies  were  liable  to  contribute  with  defendant  where 
such  contribution  would  fully  indemnify  the  insured.  —  Barnes  et  aL  v. 
Hartford  Pire  Ins.  Co.,  U.  S.  Cir.  Ct  Dist.  Himu,  Ins.  L.  J.,  February, 
1882. 

Insurance  policy  —  Proviaiona  bindinff  on  inntred  —  Waiver  not  0r»- 

aumed,  —  Where  the  terms  of  a  policy  of  fire  insurance  provide  that  "  if  the 
interest  of  the  assured  in  the  property  be  any  other  than  the  entire,  uncondi* 
tional,  and  sole  ownership  ox  the  property  for  the  uses  and  beneflt  of  the 
assured,  or  if  the  building  stands  on  leased  ground,  it  must  be  so  represented 
to  these  companies  and  so  expressed  in  the  written  part  of  this  |>olicv;  other- 
wise the  policy  will  be  void,^'  it  is  the  duty  of  the  party  applying  for  insur- 
ance to  aisclose  the  nature  of  his  interest  in  the  property  to  be  insured; 
and  from  the  mere  fact  that  the  company's  agent  made  no  inquiry  conoeni- 
ing  the  extent  of  applicant's  Interest,  a  waiver  of  the  provision  on  the  part 
ofthe  company  cannot  be  presumed.  And  such  provisions  must  be  enforced, 
not  simply  on  the  ground  that  it  is  a  warranty  to  be  enforced  independently 
of  their  materiality,  but  upon  the  ground  that  it  calls  for  the  disclosure  of 
material  facts.  —  Waller  o.  Northern  Assur.  Ca,  Cir.  Ct  NorUL  Dist.  Iowa, 
Fed.  Bep.,  February  28, 1882. 

Ikburakcx  (Litk)i  —  Aseignment  of  policy — Huehand  and  wi/s — DMor 
and  erediior — Married  woman — Dureee,  •—  A.  took  a  policy  of  insurance 
on  his  own  life  payable  to  his  wife,  and,  becoming  indebted  to  several  parties, 
by  fraud  and  coercion  induced  her  to  assign  it  to  B.  as  collateral  security  for 
an  antecedent  debt.  B.  was  ignorant  of  the  fraud  and  coercion,  and  paid  sev- 
eral premiums  on  the  policy,  and  afterwards,  A.  proving  insolvent^  induced 
A.'s  creditors  to  sign  a  comoosition  agreement  B.  concealed  the  fact  of  his 
holding  the  assignment,  and  there  was  no  evidence  that  A.'8  creditors  knew 
of  it  in  a  contest  between  the  widow  of  A.  and  B.  for  the  amount  of  the 
policy :  heldf  that  B.  was  not  to  be  r^nkrd^  as  an  innocent  purchaser  for 
value,  and  was  entitled  only  to  a  return  of  the  premiums  paid  by  nim,  with  in- 
terest, and  that  the  widow  of  A.  was  entitled  to  the  mnd ;  AsM,  fwrtktr, 
that  as  none  of  A.'8  creditors  had  impugned  the  validity  of  the  assignment  to 
B.,  it  was  not  affected  by  the  circumstances  of  B.'s  concealing  the  &ct  of  his 
holding  it  when  the  composition  with  A.'s  creditors  was  effected.  —  Mo- 
Cutcheon's  Appeal,  Sup.  Gt  Pa.,  W.  N.  C.  January  26, 1882;  PitUb.  L.  Jn 
January  26,  1882. 

~—^  CovhdiHone  oj^  policy  —  Failure  to  pay  premiumrnote, — The  policy  pro- 
vided that  a  failure  to  pay  the  premium  when  due,  or  to  pay  at  ooaturity 
anjr  note  given  for  the  premium,  other  than  the  annual  credit  or  loan,  at  ma- 
turity, should  work  a  lorfeiture  without  notice.  A  note  for  the  premium 
due  in  1874,  was  given,  payable  in  nine  months,  and  stimulating^  that  in  case 
of  non-payment  at  maturity,  the  policy  should  be  void  according  to  the  con- 
tract in  said  policy.  The  note  was  not  paid  when  due ;  the  insured  after- 
ward died,  and  no  tender  of  payment  was  subsequently  made.  Held,  that 
the  giving  of  the  note  did  not  waive  the  conditional  forfeiture  as  to  its  non- 
payment at  maturity ;  that  sickness,  or  mental  or  physical  incapacity,  could 
not  excuse  prompt  payment;  that  usage  on  the  part  ofthe  company  to  give 
days  of  grace  or  notice  of  time  of  payment  could  not  excuse ;  that  a  parol 
agreement  by  the  company  at  the  time  of  executing  the  note,  that  the  policy 
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should  not  be  forfeited  at  maturity,  but  only  on  the  election  of  the  com- 
pany, could  not  be  set  up  to  vary  tne  written  contract;  and,  that  failure  to 
make  any  tender  of  the  sum  due  under  the  note,  would  be  fatal  to  recovery 
in  any  event  — Thompson  o.  Knickerbocker  Life  Ins.  Co.,  U.  8.  Sup.  Ct., 
Ins.  L.  J.,  February,  1882. 

JvDOiCENT.  —  Againat  married  woman  —  Scire  faeiae  to  revive.  — Upon  a  eeire 
^deia»  to  revive  a  judgment  entered  against  a  married  woman,  as  executrix, 
judgment  cannot  be  entered  against  her  individually.  A  judgment  against 
a  married  woman,  not  for  necessaries,  being  void,  tlie  only  effect  of  the  orig- 
inal jud^ent  could  be  to  charge  her  as  executrix,  and  a  judgment  upon 
such  ecvre  fueiaa,  charging  her  personally,  will  be  set  aside.  —  Holmes  v, 
Ihmsen,  Sup.  Ct  Pa.,  Fittsb.  L.  J.,  March  16,  1882. 

ConfesHon  of,  by  warrant  of  attorney  —  Defence  of  excessive  t»- 
ierest  collateraliy,  —  A  judgment  confessed  by  warrant  of  attorney  is  as 
perfect  a  judgment  as  if  entered  upon  the  verdict  of  a  jury  after  a  trial.  The 
defence  of  excessive  interest  cannot  be  set  up  collaterally  to  such  a  judg- 
ment—  Montague  o.  McDowell,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  February  15, 
1882. 

Confession  of  in  jfdvor  of  bona  fide  creditor  —  Preference,  —  A.,  a  mem- 
ber of  a  firm,  gave  his  individual  note  to  B.  for  the  price  of  land,  which  was 
subsequently  sold  by  A.,  and  the  proceeds  used  in  tne  firm  business.  After- 
wards the  firm  confessed  judgment  to  B.  for  the  amount  of  the  note.  Held, 
that  B.  was  a  bona  fide  creditor  of  the  Arm ;  and  that,  as  the  money  went 
into  tlv^  firm  and  was  used  for  its  exclusive  benefit,  and  though  the  obliga- 
tion might  be  repudiated  as  a  firm  debt,  vet  it  would  be  a  g^>d  considera- 
tion to  support  a  subsequent  promise  of  the  firm  to  pay,  and  a  iudement 
confessed  on  such  assumption  is  not  fhiudulent  as  to  creditors.  —  WaDcer  v. 
Marine  National  Bank,  Sup.  Ct  Pa.,  PitUb.  L.  J.,  March  1,  1882;  Bep.« 
March  1,  1882. 

See  Bakkbuftot  ;  Bills  akd  Notes. 

JlTBiBDiCTiON.  —  Federal  courts  —  Oontracts  payable  in  Confederate  bonds  — 
Bsview  of  State  court  decision.  —  The  Federal  court  will  refdse  to  enforce 
contracts  payable  in  Confederate  money  or  notes,  only  when  they  appear  to 
have  been  made  with  actual  intent  to  Airther  invasion  or  insurrection,  and 
will  not  reftise  to  enforce  such  oontracts  when  made  in  the  usual  course  of 
business  in  a  community  on  which  such  a  currency  was  imposed  by  irresist- 
ible force.  Inasmuch  as  the  record  must  show  that  a  Federal  question  was 
necessarily  involved  before  this  court  can  review  the  decision  of  a  State 
court,  an  appeal  from  a  decision  of  a  State  court  dismissing  a  bill  which 
merely  all^^  that  certain  notes  given  in  pavment  for  some  land  were  paid 
in  Confederate  currency  and  notM,  against  tne  protest  of  the  administrator 
to  whom  they  were  payable,  under  circumstances  almost  amounting  to 
coercion,  presents  no  Federal  question,  and  must  be  dismissed.  —  Dugger  v, 
Bocock,  u.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  8,  No.  4. 

See  Admibaltt ;  Cbimikal  Law;  Rscbiyxb. 

JuBT.  —  See  Cbdonal  Law. 

Landlobd  and  Txkant.  —  Life  tenant  —  Apportionment  of  rents  in  case  of 
death  of  —  Rents,  in  case  of  aeath  of  life  tenant,  whether  payable  in  money 
or  in  a  proportion  of  the  crop  raised,  on  shares,  should  oe  apportioned 
between  the  remainder  roan  and  the  representative  of  the  life  tenant  The 
relation  of  landlord  and  tenant  exists  where  the  owner  of  a  life  estate 
rented  to  or  permitted  another  to  cultivate  a  field  in  wheat  on  shares,  each 
furnishing  one-half  of  the  seed,  the  latter  sowing,  cutting,  and  payine  for 
threshing  of  the  same,  one-half  of  the  crop  to  be  delivered  to  the  landlord 
at  the  machine.  —  Redman  v.  Bedford,  Ct  App.  Ky.,  Ky.  L.  Rep.,  Feb- 
ruary, 1882. 

See  COYBKAKT. 

Landlobd's  Lixk.  —  See  Salx. 
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Lease.  —  Execution  of,  by  toife  after  abandonment  by  huaband  —  LiabUUy 
for  debta^  of  husband.  —  Where  the  assignee  of  an  invalid  lease  hai  aban- 
doned his  family,  and  a  new  lease  is  eiven  to  his  wife,  running  in  his  name 
but  signed  by  tne  wife  by  attaching  her  mark  to  his  name,  he  is  not  bound 
by  her  act,  and  does  not  become  a  party  to  the  lease ;  and  if  she  and  her 
minor  children  farm  the  land  she  is  entitfed  to  the  crops,  and  they  cannot  be 
taken  upon  an  execution  against  the  husband.  The  wife  is  the  head  of  the 
family  when  the  husband  abandons  it.  —  Phelps  v.  Cody,  Sup.  Ot.  Hich., 
N.  W.  Rep.,  February  4,  1882. 

See  Equity. 

Libel  or  Slander.  —  Right  of  defendant — Evidence  to  reduce  damage$^ 
Intent  to  injure  —  Right  of  appellant. — The  State  gives  to  the  defendant 
in  an  action  of  libel  or  slander,  the  right  to  allege  in  his  answer  both  the 
truth  of  the  matter  charged  as  defamatory,  and  any  miti^ting  circum- 
stances ;  and  where  he  does  so  he  may,  whether  he  prove  the  justification  or 
not,  eive  in  evidence  the  mitigatinjB^  circumstances,  to  reduce  the  amount  of 
the  damages.  Where  such  publication  purports  to  be  upon  information 
derived  from  others,  and  the  fact  of  obtaining  such  information  is  properly 
pleaded,  the  defendant  may  prove  any  fact  tending  to  show  that  he  had  at 
the  time  of  publication  reasonable  ground  for  believing  the  statement  to  be 
true ;  and  this  he  may  do  as  well  when  he  has  alleged  the  truth  of  the  pub- 
lication as  when  he  has  confessed  its  falsity.  —  Eviston  v.  Cramer,  Sup.  Ct 
Wis.,  Wis.  Leg.  N.,  March  28,  1882. 

LncN.  —  Purchase  of  real  estate — Consideration  money  —  Equitable  lien— 
Vendor  —  Grantee.  —  Where  one  brother,  for  the  purpose  of  assisting  an- 
other, buys  land  for  such  brother  and  pays  down  the  consideration  money, 
and  directs  the  deed  to  be  made  to  such  brother,  but  it  is  not  delivered  to 
him,  and  then  in  different  terms  or  payment  amed  upon  between  the 
brothers,  the  deed  and  possession  of  the  land  are  delivereo,  such  considera- 
tion between  them  will  be  treated  as  the  purchaae-money  of  the  land,  and 
the  first  brother  will  be  subrogated  to  the  right  of  the  vendor  of  an  equita- 
ble lien  on  the  land  therefor,  as  if  the  deed  had  been  made  by  such  first 
brother.  A  stranger  who  furnishes  for  another  the  consideration  for  the 
purchase  of  land,  and  actually  pays  to  the  vendor  such  consideration  by 
understanding  of  the  parties,  as  purchase-money  for  the  land,  will  have  an 
equitable  lien  upon  such  land  as  against  the  grantor  or  his  heirs;  and  it  will 
be  enforced  even  against  that  part  of  it  which  has  become  a  homestead.— 
Cary  v.  Boyle  et  al..  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  January  19,  1882. 

See  Bankruptcy  ;  Mortgage. 

• 

Limitations.  —  Statute  of —  Loan  to  be  repaid  on  elemand. — A  loan  of  money 
was  made  upon  the  condition  that  the  same  should  become  due  and  payable, 
with  interest,  whenever  the  lender  should  demand  the  same,  and  not  Mfore. 
Held,  that  a  demand  of  payment  was  part  of  the  contract  and  a  condition 
precedent  to  the  liability  to  repay,  and  that  the  Statute  of  Limitations  began 
to  run  from  the  time  of  the  demand,  and  not  from  the  date  of  the  con- 
tract —  Brown  v.  Brown,  Sup.  Ct  Minn.,  Bep.,  March  8,  1882. 

Acknowledgment.  —  A  debtor  whose  debt  was  barred  by  the  Statute  of 

Limitations,  said  to  his  creditors,  "I  will  pay  it  as  soon  as  possible."  Held, 
to  be  a  sufficient  acknowledgment  of  the  debt  to  take  it  out  of  the  statute.— 
Norton  v.  Shepard,  Conn.  Sup.  Ct  of  Errors,  Sep.,  January  18,  1882. 

—  Cause  of  action  arising  in  other  State  —  How  affected  by  statute.  — 
When  a  cause  of  action  has  arisen  in  a  State  or  Territory  out  or  Illinois,  and 
by  the  laws  thereof  an  action  cannot  be  maintained  b;^  reason  of  the  lapse 
oj^time,  an  action  thereon  shall  not  be  maintained  in  this  State.  — Osgooa  v. 
Artt,  U.  S.  Oir.  Ct  North.  Dist  111.,  Ch.  Leg.  N.,  February  11,  1882. 

See  Contracts;  County  Order;  Executors. 

Lottery." — See  Constitutional  Law. 

Lunatic.  —  See  Bills  and  Notes. 
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Lotteries.  —  Oift  exhibidona.  — Every  scheme  for  the  distribution  of  prizes 
by  chance  is  a  lottery.  The  scheme  of  the  Nevada  Benevolent  Association, 
VIZ.,  to  give  entertainments  of  a  musical  and  scientific  character,  and  to  dis- 
.tribute  prizes  among  those  purchasing  tickets,  is  a  lottery,  and  is  not  author- 
ized by  the  Legislature  under  the  Constitution  of  Nevada.  —  In  the  Matter  of 
the  I^vada  ^nevolent  Assn.,  Sup.  Ct.  Nov.,  Pac  Gpast  L.  J.,  March  11, 
1882. 

Mandamus.  —  When  issuable  —  Levy  and  colleetum  of  taxes  —  Failure  of 
eoUector  to  proceed  —  Habeas  corpus.  —  A  writ  of  mandatnus  can  compel  a 
public  officer  to  do  only  what  the  law  has  made  it  his  duty  to  do,  and  can- 
not issue  to  one  officer  to  compel  another  to  do  his  duty.  Hence,  where  the 
board  of  commissioners  of  a  county  in  Alabama,  when  ordered  by  manda- 
mus to  levy  and  cause  to  be  collected  a  tax,  held  a  meeting,  levied  the  tax, 
ordered  the  tax  collector  to  collect  it,  and,  on  his  failure  so  to  do,  informed 
the  governor  of  the  State  of  the  fact,  the  duties  imposed  on  them  by  the 
State  statutes  were  fully  performed ;  an  order  committing  them  for  con- 
tempt for  not  causing  the  collection  of  the  tax  was  coram  non  judice  and 
void,  and  a  habeas  corpus  was  granted  to  release  them  from  imprisonment.  — 
Ex  parte  Kowland,  U.  S.  Sup.  Ot,  Morr.  Trans.,  vol.  8,  No.  4;  Am.  L. 
Mag.,  March,  1882. 

See  Aid  Association. 

Maeriaoe  Oontbacts. — See  Contracts. 

Married  Woman.  —  Gift  from  husband  —  Validity  of,  —  A  wife  can  take  a 
chattel  by  gift  ^m  her  husband ;  and  it  was  a  sufficient  delivery  by  the 
husband  to  say  in  her  immediate  presence,  **I  will  give  her  to  vou;  she 
shall  be  yours,"  though  the  property  remained  in  the  custody  of  tne  giver. 
The  g^ft  was  valid,  it  not  bemg  in  fraud  of  creditors,  defendant  not  being  a 
creditor  at  the  time  the  ^\(\,  was  made,  and  it  not  bein^  proved  that  plam- 
tiflTs  husband  was  then  msolvent  or  has  become  so  since.  If  defendant 
wished  to  assert  his  statutory  right  of  lien,  the  duty  was  upon  him  to  ascer- 
tain who  was  the  real  owner  of  the  property.  —  Armitage  v.  Mace,  Sup.  Ct. 
N.  Y„  Daily  Reg.,  February  20,  1882. 

Wife  acting  as  agent  of  husband  —  Liability  for  misrepresentation,  —  A 

wife  acting  as  agent  for  her  husband  in  the  sale  of  real  estate,  and  making 
fraudulent  representations  in  regard  to  any  encumbrances  thereon,  may  be 
held  personally  liable  in  an  action  against  her  individually  for  such  repre- 
sentations, although  the  encumbrances  complained  of  are  matter  of  Record, 
and  it  is  not  alleged  that  she  was  interested  in  the  property. — Weber  v. 
Weber,  Sup.  Ct  Mich.,  N.  W.  Rep.,  February  11,  1882. 

Note  of — Separate  estate —  What  is  bound    by  obligation  in  ease  of 

death  —  Evidence,  —  A  note  made  by  a  married  woman,  wnile  she  was  a/«m« 
covert  and  possessed  of  a  separate  estate,  is  not  a  debt  against  her  for  which 
her  personal  representative  can  be  sued,  nor  is  it  such  a  debt  as  can  be 
allowed  in  the  probate  court  against  the  ^neral  assets  of  the  estate  in 
course  of  administration.  When  a  married  woman,  having  a  separate 
estate,  dies,  it  ceases  to  be  such,  and  stands  like  any  other  property  she  may 
have  owned.  One  to  whom  she  has  incurred  an  obligation  while  married 
has  no  right  to  satisfaction  of  his  debt  out  of  any  other  of  her  property 
which  is  subject  to  the  debts  of  her  general  creiditors;  while  the  latter, 
equally  with  the  special  creditor,  have  a  right  to  resort  to  what  was  her 
separate  property  for  payment  of  their  demands.  Where  a  married  woman, 
pcMBsessed  of  a  separate  estate,  died  pending  a  suit  to  charge  such  estate  with 
A  note  executed  by  her  while  married,  the  suit  was  propenv  revived  against 
her  heirs.  A  note  executed  by  the  ancestor  cannot,  witnout  proof  of  its 
execution,  be  read  in  evidence  against  the  heirs  against  whom  tne  suit  has 
been  revived,  where  the  latter  stand  upon  an  answer  made  bv  their  guardian 
denying  all  the  alle&;ations  of  the  petition.  —  Davis  v.  Smith,  Sup.  Ct.  Mo.» 
Am.  L.  Reg..  March,  1882. 

-^  See  Bqxtitt  ;  Partnership. 

Mechanic's  Lien.  —  See  Principal-Surett. 
0       vol.8— 1 
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MnriNQ  Gladc  —  Failure  to  make  expendiiurea  rwuired  by  law  —  Forfrit' 
ure  —  Reloeation.  —  Annual  «zpenditiir68  re<^uirea  by  law  upon  a  mining 
claim  during  continuance  of  the  possessory  nght  may  be  made  at  any  tims 
within  the  ^ear.  A  relocation  of  a  mining  claim  made  prior  to  the  tii^e 
when  forfeiture  occurs  by  failure  to  make  required  annual  expenditursa,  is 
invalid.  Such  relocation  is  not  validated  by  the  original  claimant's  failure 
to  subsequently  do  the  annual  work  within  the  period  required.  A  peace- 
able entry  and  relocation  by  third  parties,  after  the  date  when  the  premises 
have  become  subject  to  relocation,  must  be  neld  paramount  to  a  relocation 
made  before  such  forfeiture  occurred.  —  Belk  o.  Meagher  et  al.,  U.  S.  Sup. 
Ot.,  Wash.  L.  Bep.,  January  18,  1882. 

MoBTOAOB.  —  Homestead  —  Sale  of  portion  of  property — Foreeloeure. -^ 
Where  a  mortfl;age  is  executed  on  the  homestead  ana  other  real  estate,  and 
the  latter  is  sold  and  conveyed  to  another  by  the  mortgagor ;  or,  where  the 
mortgage  is  on  the  homestead  alone,  and  he  convevs  a  part  thereof  to  an- 
other, he  cannot  insist  that  the  portion  so  conveyed  shall,  upon  foreclosure, 
be  first  in  satisfaction  of  the  mortgage.  The  propertv  which,  under  the 
statute,  must  be  first  exhausted,  is  such  as  is  owned  by  the  mortgagor  at  the 
time  of  the  foreclosure.  By  a  sale  of  a  portion  of  the  homesteaa  premise! 
the  homestead  richt  thereto  is  lost  — Dilger  o.  Palmer  et  al..  Sup.  Ct 
Iowa,  West  Jur.,  January,  1882. 

Railroad  —  Omtraetora*  lien  —  Bill  offoreeloeure.  —  Contractors  having 

a  claim  against  a  railroad  company  which,  by  the  act  of  January  21, 1848,  is 

Saramount  to  the  lien  of  a  subsequent  mortgage,  and  who  are  made  parties 
efendant  to  a  bill  of  foreclosure  of  said  mortgage,  are  bound  by  a  decree 
entered  against  them  pro  confeeeo  in  said  foreclosure  proceedings,  by  virtue 
of  which  the  road  and  franchises  of  the  company  are  ordered  to  be  sold  dis- 
charged of  all  liens.  A  prayer  in  said  bill  of  foreclosure,  praying  that 
the  mort^^e  be  decreed  a  first  lien  on  the  road  and  franchises,  coupled 
with  the  joinder  of  the  said  contractors  as  defendants,  and  an  allegation  that 
they  set  up  claims  against  the  road,  which  complainant  does  not  admit  to  be 
of  any  validitv  as  against  his  mortg^i^,  constitutes  sufficient  eround  for  such 
a  decree.  —  Woods  v.  Pittsburgh,  Cincinnati,  and  St  Louis  R.  Co.,  Sup.  Ct 
Pa.,  Pittsb.  L.  J.,  March  8,  1882. 

— Homestead  —  Aeeignment  of  fbreeloeure  certificate  to  wife  of  mortgagor- 
Redemption  by  erediiore.  —  Sprague  and  wife,  mortg^ed  two  lots  ofland  to 
GreQne.  One  lot  was  the  homestead  of  the  mortgagors.  An  instalment  of 
interest  on  the  mortgage  deht  falling  due,  Greene  foreclosed,  and  upon  fore- 
closure sale  both  lots  were  sold  in  one  parcel,  for  the  amount  of  sucn  interest 
then  due,  Greene  becoming  the  purchaser.  Before  the  expiration  of  the  year 
given  for  redemption  Mrs.  Sprague  purchased  from  Greene  the  interest  ac- 
<^uired  by  the  latter  under  the  foreclosure  sale,  and  received  from  him  an  as- 
signment in  form  of  his  sheriff's  certificate  of  sale,  together  with  the  mortgage. 
Ifo  redemption  was  made  by  the  mortgagors.  Martin,  as  the  assignee  of  a 
Judgment  a^inst  Spra^e,  which  became  a  lien  upon  the  unexempt  lands  of 
the  latter  alter  the  eiving  of  the  mortgage,  but  before  the  foreclosure,  took 
the  steps  prescrihed  by  the  statute  to  make  redemption  of  both  lots  fh>m 
Mrs.  Sprague,  as  the  assignee  of  the  purchaser.  The  transaction  between 
Mrs.  Sprague  and  Greene  considered,  and  held  to  constitute  an  assignment 
and  not  a  redemption,  and  that  the  interest  acquired  by  her  was  subject  to 
the  right  of  redemption  by  creditors.  —  Martin  v,  Sprague,  Sup.  Ct  Minn., 
K.  WT  Rep.,  January  21,  1882. 

^-^  Mortgage  given  to  compound  a  felony — Defence  to  action  for  poeees- 
eion.  —  In  an  action  by  the  mortgagee  against  the  mortgagor,  under  the 
Ohio  statute,  to  recover  possession  of  the  lands  mortgaged,  the  fisct  that 
such  mortgage  was  given  to  compound  a  felony  is  not  available  as  a  de- 
fence.—WilUams  V.  Englebrecht,  Sup.  Ct  Ohio,  Oin.  L.  Bui.,  January  9, 
1882. 

Growing  crop — Execution  —  Partnerehip  —  SherifTa  sale,  —  The  mort^ 

gagee  of  one  partner  in  a  growing  crop  is  not  entitled  to  possession  as 
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Mortgage  —  Continued. 

Against  the  other  partner.  The  latter  is  entitled  to  possession  of  t  he  whole 
prior  to  a  settlement  of  partnership  accounts.  And  upon  execution  against 
both  partners  it  is  the  duty  of  the  sheriff  to  take  possession  of  the  whole 
crop,  and  sell  it  in  the  mode  required  by  law.  He  is  not  authorized  to  sell  it 
at  private  sale;  if  so  sold,  he  is  responsible  in  damages  for  any  injury  fol- 
lowing to  the  execution  creditor.  —  Sheehy  «•  Grayes,  Sup.  dt  Oal.,  Pac 
Coast  L.  J.,  January  28,  1882. 

—See  Fraud. 

Mortgage  (Chattxl). — Renewal  of  inatrument  by  oral  underetanding  — 
Oumership  of  property  ~^  Aaeumpnt,  —  Where  an  instrument  transferring 
Utle  by  way  or  security  has  been  recorded  as  a  chattel  mortgage,  but  has 
not  been  renewed  as  such  except  by  an  oral  unde^tandinff  that  later  dealings 
between  the  parties  shall  be  conducted  on  the  same  looting,  there  is  no 
change  of  legal  ownership  in  the  property.  A  mortcntgee  of  chattels  can- 
not base  an  action  of  oMumosi^  upon  his  interest  assucn  mortgagee.  —  War- 
ner V.  Beebe,  Sup.  Ct  Mich.,  N.  W.  Rep.,  February  4,  1882. 

Meehanie'a  lien  on  jheraonal  property — Priority, — A  chattel  mortgage, 

duly  filed,  upon  a  machine  given  to  secure  the  purchase-price,  is  a  lien  pnor 
to  that  of  a  mechanic  for  repairs  thereon,  made  at  the  request  of  the  mort- 
gagor, and  the  mortgagee  is  entitled  to  the  possession  of  such  machine  with- 
out payment  of  the  hen  of  the  mechanic.  —  Denison  v,  Shuler,  Sup.  Ct 
Mich.,  N.  W.  Rep.,  February  11, 1882. 

Promiseory  note  —  Action  aaainat  maker  and  indoraer.  —  In  an  action  on 

a  promissory  note,  against  botn  the  maker  and  the  indorser,  aseparatejudg- 
ment  may  be  rendered  between  the  plaintiff  and  each  of  such  defendants ; 
and  either  of  the  defendants  may  plead  a  counter-claim  solely  in  his  own 
favor.  Where  a  chattel  mortgagee  has  realized  moneys  from  use  of  the 
property,  and  has  unlawfully  soldpart  of  it,  the  mortgagor  may  sue  in  equity 
to  cnarge  him  with  the  moneys  thus  realized,  and  to  redeem  the  unsold  part 
on  payment  of  any  sum  whicn  may  be  found  due  on  the  mort^^age  debt  upon 
an  accounting;  and  where  an  accounting  by  the  mortgagee  is  necessary  to 
determine  the  amount  so  due,  no  tender  of  the  amount  is  necessary  before 
bringing  the  action  to  redeem. — Boyd  o.  Beandin,  Sup.  Ct  Wis.,  N.  W. 
Rep.,  Miarch  4,  1882. 

See  Sals. 

MuMiciPAL  B0KD6.  —  Defective  execution — Exchange  of  for  atock.  —  The 
Csct  that  bonds  of  a  town  issued  in  aid  of  a  railroad,  under  an  enabling  act,  did 
not  have  the  seals  of  the  town  commissioners  issuing  them  affixed  thereto, 
does  not  affect  their  validity  in  an  action  brought  by  a  purchaser  for  value. 
Nor  does  the  fact  that  stock  was  taken  directly  in  exchange  for  the  bonds, 
instead  of  selling  the  latter  and  investing  the  proceeds  in  oonds,  make  any 
material  change  in  the  transaction.  —  Draper  v.  Town  of  Springport,  U.  S. 
Sup.  Ct,  Ch.  Leg.  N.,  February  11,  1882;  Int  Rev.  Rec,  February  26, 
18^ 

Bona  fide  purehaaer — Conatr^ctive  notice  of  invalidity — ReeUala.  —  A 

purchaser  before  maturity  of  municipal  bonds  payable  to  bearer,  is  not,  ipao 
faetOf  chargeable  with  constructive  notice  of  their  alleged  invalidity,  because 
he  undertook  to  satisfy  himself  by  investigation  that  the  condition 'necessary 
for  their  issuance  had  been  fulfilled,  and  did  not  rely  on  their  face.  Sucn 
knowledge,  where  there  are  no  marks  of  infirmity  on  the  face  of  the  bonds 
and  no  want  of  power  in  the  municipality,  is  a  question  of  fact  Where  the 
oi&oers  issuing  muncipal  bonds  are  invested  with  power  to  decide  whether 
the  conditions  precedent  to  their  issue  have  been  complied  with^  their  recitals 
to  that  effect  in  the  bonds,  when  held  by  a  bona  fide  purchaser,  are  condu- 
sive.  — Carrier  v.  Town  of  Shawangunk,  Cir.  Ct  South.  Dist  N.T^  Fed. 
Rep.,  February  28, 1882. 
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MuKiciPix  Bonds  —  Continued. 

— — •  RecUaU  —  Bona  fide  pureJkaurs —  State  and  Federal  courU, — A  tUtata 
of  a  State  authorized  commiasionen  for  a  town  to  borrow  money  and  exe- 
cute bonds  for  the  town  in  aid  of  a  railroad  companjr,  and  proTided  that  they 
should  exercise  their  authority  only  upon  the  condition  that  the  assent  of  a 
majority  of  the  taxables  should  be  obtained,  which  should  be  proved  by  the 
affidavit  of  one  of  the  assessors  of  the  town.  The  statute  made  it  the  duty  of 
the  assessors  to  make  such  affidavit  when  the  requisite  assents  should  have 
been  obtained.  Held,  that  hena  fide  purchasers  of  the  bonds  are  not  required 
to  show  that  the  requisite  number  or  taxables  assented  to  their  issue*  as  the 
affidavit  of  the  assessor  is  conclusive  in  their  favor;  and  that  the  dedsioo  of 
the  highest  court  of  the  State  to  the  contrary,  if  rendered  after  the  rights  of 
such  purchasers  were  acquired,  is  not  binding  upon  a  Circuit  Court  of  the 
United  States.  —  McCall  r.  Town  of  Hancock,  Cir.  Ot  North.  Dist.  N.  Y., 
Fed.  Rep.,  February  21,  1882. 

Municipal  Corporation.  —  Negligence — Waiereoureee — FToodin^  cellar.  — 
A  municipality  assumed  the  control  of  the  watercourses  of  the  city  and  dis- 
tributed ttiem,  and  in  so  doing  suffered  the  same  so  to  accumulate  that  a 
private  cellar  was  flooded  and  property  therein  injured.  Held,  ^at  it  wss 
liable  for  the  injury  in  an  action  for  negligence.  —  Levy  v.  Salt  Lake  City, 
Sup.  Ct  Utah  Ter.,  Rep.,  March  8,  1882. 

Power  of,  to  regulate  markei-houeee  —  Monopoly  —  Bemedy. — A  city 

government  has  no  authority  to  make  and  carry  into  effect  any  agreement 
or  contract  that  would  tend  to  the  creation  of  a  monopoly  by  forcing  the 
people  of  the  city  to  the  alternative  of  doing  without  firesh  meats  and  fish, 
or  else  purchasing  them  from  such  persons  onlv  as  should  be  designated  by 
a  particular  person.  Nor  can  the  city  council  contract  away  its  delej^ted 
legislative  powers  of  re^latine  markets  and  market-houses,  by  an  agree- 
ment designating  a  certain  building  as  the  sole  market-house  of  the  city  for 
a  period  or  ton  years.  But  when  authorized  by  its  chartor,  the  city  council 
could,  by  ordinance,  designate  a  market-house,  and  punish  parties  for  sell- 
ing fresh  meats  and  fish  elsewhere,  provided  they  do  not  attempt,  by  saeh 
orainance,  to  take  from  the  council  the  right,  at  any  time,  to  designate  other 
market  places,  and  to  repeal  this  and  adopt  other  ordinances  required  by  the 
conveniences  and  necessities  of  the  people  of  the  city.  A  party  prosecuted 
under  an  invalid  city  ordinance,  and  having  an  ample  legal  remedv  by  ap- 
peal to  the  County  Court,  cannot  resort  to  the  equitable  remedy  of  injunc- 
tion. —  City  of  Brenham  v.  Becker,  Com.  App.  Texas,  Texas  L.  J^  Jannaxy 
26,  1882. 

Repeal  of  old  and  grant  of  new  charter  —  Debte  of  corporation^  how  a/- 

feetea — Revival  of  pending  euita —  Provieione  of  charter,  — The  debts  of  a 
municipality  are  not  extinguished  by  the  repeal  of  its  charter  and  the  grant- 
ing of  a  new  charter  to  the  same  corporators,  accompanied  by  the  transfer 
to  the  new  corporation  of  the  municipal  property.  Where,  after  the  repeal 
of  a  municipal  charter,  the  same  people  and  the  same  territory  are  reincor- 
porated as  a  municipality  under  a  new  name,  although  with  different  powen 
and  different  officers,  a  suit  pending  against  the  old  corporation  at  the  date 
of  the  repeal  ma^  be  revived  against  Uie  new  corporation.  A  provision  ia 
the  statute  granting  the  new  charter,  that  the  new  corporation  shall  not  pay 
or  be  liable  to  pay  any  debt  created- by  the  extinct  corporation,  impairs  the 
obligation  of  contracts,  and  is  therefore  unconstitutional  and  void.  —  O'Con- 
nor r.  City  of  Memphis,  Sup.  Ct.  Tenn.,  Am.  L.  Reg*,  March,  1SB2. 

SeeDAMAGia;  Nsquorncb. 

National  Banks.  —  Uettry  —  Dieeount,  —  A  national  bank  is  restricted  to 
taking  no  more  than  seven  per  cent  for  the  discount  of  negotiable  paper, 
when  the  person  discounting  is  an  indorser  thereon.  —  National  Banx  of 
Gloversville  «.  Johnson,  U.  S.  Sup.  Ct,  Rep.,  January  26, 1882;  Int  Rev. 
Rec,  March  6»  1882. 
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Katiohal  Banks  —  Continued. 

Liability  of  itoekholdert.  —  Where  a  bill  in  the  nature  of  a  creditor's 

bill  has  been  filed  under  the  provisions  of  the  national  banking  law,  against 
the  shareholders  of  a  corporation,  to  enforce  their  liability,  another  suit 
agMnst  an  individual  stocKholder  to  enforce  the  same  liability,  cannot  be 
maintained  while  the  former  proceeding  is  pending.  —  Harrey  v.  Lord,  U. 
S.  Cir.  Ct  North.  Dist  Sl^  Gh.  Leg.  N^  March  4,  1882. 

NxauoXKOK.  —  Itailro<id  company  —  JHffhi  of  way  —  Duty  of  engineer  to 
wkietle.  — For  the  free  use  of  its  passenger  and  other  trains  a  railroad  com- 
paoT  is  entitled  to  the  possession  of  its  roadway.  The  trayellingr  public  has 
no  rt|;ht  to  possession  of  it,  nor  use  of  it,  except  at  crossings  and  places  of 
public  passM^.  But  if  persons  travelling  on  a  railroad  track  are  seen  in 
time  to  avoiadangwr,  by  warning  them  on  by  proper  signals,  it  is  the  duty 
of  the  officers  of  tne  train  to  resort  to  such  means  to  prevent  injury  to  the 
life  or  limb  of  trespassers.  No  duty  is  imposed  upon  toe  engineer  of  a  rail- 
road train  to  sound  a  whistle  in  the  lawful  use  of  a  roadway,  except  in  ap- 
proaching crossings  on  a  road,  or  other  places  of  public  passage,  or  in 
coming  to  stations,  or  into  towns  or  cities.  —  Tennenbroock  v.  Southern 
Pacific  Coast  R.  Co.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  February  4,  1882. 

Druaaiat — LiaHlUy  for  negligent  aale  of  drugs  —  Jnairuetion,  —  Where 

a  burtnii  drug  is  negligently  sold  in  place  of  a  harmless  one,  and  is  subse- 
<)uenily  taken  without  fault  on  the  part  of  the  one  taking  or  administering 
it,  a  cause  of  action  may  arise ;  but  recovery  cannot  be  had  thereon  for  in- 
jury resulting,  not  fh>m  the  dru^  itself,  but  fVom  improper  treatment  or 
want  of  due  care  after  it  was  taken.  An  instruction  in  such  case  which 
charges  that  the  druggist  is  liable  for  injury  resulting  from  the  sale  of  poi- 
sonous drugs,  without  regard  as  to  whether  there  was  any  negligence  or  legal 
fault  on  his  part,  is  erroneous.  —  Brown  o.  Marshall,  Sup.  Co.  Mich.,  N.  W. 
Bep.,  February  11,  1882. 

•^—  Warehouae  —  Damagea. — Action  to  recover  damages  for  destruction  of 
certain  property  by  a  fire  caused,  as  alleged,  by  the  negligence  of  appellant 
audits  employees.  Held,  a  prima  facie  case  of  negligence  is  made  out  against 
a  warehouseman  who  refuses  to  deliver  property  stored  with  him,  upon  proof 
of  demand  and  refusal.  Upon  such  proof  alone  the  burden  is  on  him  to 
account  for  the  property,  otherwise  he  shall  be  deemed  to  have  converted  it 
to  his  own  use.  But  if  it  appears  that  the  property,  when  demanded,  was 
oonaumed  by  fire,  the  burden  of  proof  is  then  on  the  bailor  to  show  that  the 
fire  was  the  result  of  the  negligence  of  the  warehouseman.  —  Wilson  v. 
Southern  Pacific  R.  Co.,  Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  January  28,  1882. 

—  Evidence  —  Conflict  of  teatimony  —  Number  of  vnineaaea  —  Damagea,  — 
In  an  action  for  damages  for  injuries  caused  by  negligence,  where  the 
jury  have  believed  an  unim peached  witness,  whose  testimony  is  in  confiict 
witn  that  of  several  other  witnesses,  the  verdict  of  the  jury  cannot  be  set 
aside  as  a^inst  the  evidence.  Where  a  person  fell  into  an  open  hatch  and 
injured  his  knee  so  that  he  kept  his  bed  for  some  time,  and  his  house  for 
three  weeks,  in  care  of  a  surgeon,  and  felt  pains  more  than  a  year  after  the 
accident,  which  sometimes  prevented  sleep:  held,  that  a  verdict  of  $2,000 
would  not  be  set  aside  as  excessive. —  Reiss  v.  North  German  Lloyd,  U.  S. 
Cir.  Ct  East  Dist  N.  Y.,  Bep.,  January  26,  1882. 

— ^  Contributory  n^^ligence  —  Streets,  roada,  and  highwaya  —  Grading  — 
Liability  of  municipality  for  defective  grading  —  Evidence.  —  A.,  beixi^; 
mounted  upon  certain  loose  boxes  loaded  upon  a  wagon,  was  driving  a  pair 
of  horses  through  the  streets  of  a  city.  In  crossing  an  improperly  graded 
gutter,  which  he  had  frequently  before  traversed,  he  was  thrown  from  his 
seat  and  fell  upon  his  feet,  astride  the  tongue  and  between  the  horses.  In 
attemptinjg  to  check  the  horses,  A.  brought  them  up  against  an  iron  fence, 
the  breaking  of  which  frightened  them,  overthrowing  A.,  who  was  run  over 
by  the  wagon  and  killed.  In  an  action  by  his  widow  against  the  munici- 
pality to  recover  damages  for  her  husband's  death,  alleged  by  her  to  have 
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been  caused  by  defendant's  negligence :  held,  that  the  imperfect  grade  of  the 
gutter  could  not  be  deemed  the  proximate  cause  of  the  accident,  and  that» 
tnerefore,  the  plaintiff  was  not  entitled  to  recover.  Held,  further,  that  the 
measure  of <  care  required  on  the  part  of  the  deceased  was  such  care  as  a 
'  prudent  man,  having  regard  to  the  insecurity  of  his  seat  and  the  known 
imperfection  in  the  grade  of  the  gutter,  would  have  used,  and  that  the  jury 
should  have  been  instructed  accordingly.  Held^  further,  that  it  was  error 
to  reject  evidence  on  the  part  of  defendant  to  show  that  the  deceased  had 
driven  across  the  gutter  in  question  several  times  shortly  before  his  death.  — 
City  of  Lancaster  v.  Kissenger,  Sup.  Ct  Pa.,  W.  N.  C,  February  2,  1882.  * 

^-—  Paseenger  on  ferry-boat  —  Violent  landing  of  boat.  —  It  is  not  contrib- 
utory neeligence  for  a  passenger  to  stand  upon  a  ferry-boat  while  in  motion, 
so  that  she  was  thrown  by  an  unusually  violent  landinjfof  the  boat,  although 
if  seated  she  would  not  have  been  injured.  —  Ferry  Go.  o.  Monaghan,  Sup. 
Ot  Pa.,  Cin.  L.  Bui.,  February  18,  1882. 

— —  J2ai/roa<2tf  —  Injury  to  paesenaer  —  Contributory  negligence*  —  A  passen- 
ger, on  a  train  that  had  approacned  a  station  and  was  still  moving  slowly, 
stood  on  the  lower  step  of  a  car,  in  the  act  of  stepping  to  the  platform  of 
the  station,  when,  in  consequence  of  the  oar  being  moved  forward  with  a 
jerk,  he  was  thrown  upon  the  platform  and  injured.  Held,  that  he  was 
guilty  of  contributory  negligence  in  attempting  to  alight  from  the  train 
while  it  was  in  motion.  —  Secor  v,  Toledo,  Peoria,  and  Warsaw  B.  Co.,  Cir. 
Ct  North.  Dist  111.,  Fed.  Rep.,  February  21, 1882. 

^— See  Damages. 

Notice.  —  See  Ejectment;  Equity. 

Option  Deal.  —  See  Bilub  and  Notes. 

Partnership.  —  Liability  of  partner —  Withdrawal  of —  Notice  —  (^uestiom 
for  jury.  —  The  general  liabilitv  of  a  person  as  a  partner,  who  is  not  so  in 
fact,  arises  from  the  fact  that  fie  has  neld  himself  out  as  such  to  the  world, 
or  permitted  others  to  do  so,  and  that  by  reason  thereof  he  is  estopped 
from  denying  that  be  is  one  as  against  persons  who  have  in  good  faith  dealt 
with  the  firm,  or  with  the  person  so  held  out  as  a  member  of  it.  It  is  an 
absolute  requirement  that  a  retiring  partner  shall  give  proper  notice  ef  his 
withdrawal,  and  failing  to  do  so,  from  whatever  cause,  he  must  suffer  the 
consequences.  A  party  cannot  retire  from  a  partnership,  and  permit  the 
remaining  partner  to  use  his  name,  so  as  to  give  the  partnership  credit, 
without  incurring  the  liabilities  of  such  partnership  entered  into  after  hii 
retirement  It  is  a  question  for  the  jury  whether  the  party  seeking  to  bold 
a  retired  partner  upon  obligations  entered  into  afterward,  had  notice,  or  wss 
put  upon  inquiry,  of  such  retirement.  —  Uhl «.  Harvey,  Sup.  Ct.  Ind.,  Am. 
L.  Reg.,  February,  1882. 

Married  woman  forming  bueinese  partnership  —  Liability  of  husband — 

Amendment  in  pleading,  —  The  mere  fact  that  a  married  woman,  with  the 
knowledge  and  consent  of  her  husband,  enters  into  a  co-partnership,  does 
not  make  the  husband  liable  for  debts  of  the  firm  contracted  during  her 
membership.  It  is  not  error  to  allow  an  amendment  striking  out  the  name 
of  the  wife  who  has  been  originally  sued  as  a  co-partner  with  her  husband 
and  others.  — Burgan  v.  Cahoon,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  February  15, 
loo2. 

Not  eonsiituied  by  agreement  to  aive  pari  of  profits  in  satisfaction  of  ad' 

nances,  —  M.  leased  a  mine ;  L.  advanced  him  money  with  which  to  work 
it,  in  consideration  of  which  M.  agreed  to  pay  him  one-fifth  of  all  the  profits 
derived  from  working  the  mine  during  the  lease,  and,  to  secure  the  ad- 
vances, M.  further  agreed  to  deliver  to  L.  all  the  ore  taken  out  of  the  mine 
on  the  dump  until  the  latter  was  fully  paid.  Held,  that  this  agreement  did 
not  constitute  M.  and  L.  partners,  either  inter  s«  or  as  to  third  parties.  — 
Lefevre  v.  Castoquo,  Sup.  Ct  Col.,  Col.  L.  Rep.,  February,  1882. 
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neadingM  —  Couttter-elaim.  —  In  an  action  agunit  E. 

•old  and  delivered  to  them  ai  partners,  B.  answered  that, 

partnenhip  relationa  in  fact  ever  eziated  between  bim  or 
■ole  reason  tbat  be  desired  to  have  the  case  disposed  of  oi 
allegations  of  the  coraplainunt  as  to  a  co-partnership  were 
He  also,  byway  of  oounter-clsini,  alleged  certain  facts  as 
by  plaintiff!  of  jgoodt  «old  by  them  to  B.,  and  that  "  by  res 
i»es,  and  the  fnSura  of  plaintiffs  to  perform  their  contract 
and  this  defendant  (BA  if  he  shotild  ba  a^udged  herein  U 
said  E.,  have  auBtained  damagea."  etc.  Held,  that  the  bdi 
strued  aa  admitting  the  partnenhip  alleged  in  the  coraplai 
such  averment  and  admission  B.  might,  by  hia  separal 
the  counter-claim  in  favor  of  the  firm. —  Elliott  e.  Es 
Wia.,  N.  W.  Hap.,  March  i.  1882. 

Sea  HoBTaAOE. 

FATxtrra.  —  Suit  for  an  accounting  —  Juriadxetion  —  /njuni 
A  tuit  in  equity  for  an  accounting  may  be  maintained  w 
an  injunction.  Circuit  Court*  have  "  orif^nal  cognizance, 
aa  at  law,  of  all  actions,  suits,  and  controvenies  arising 
laws;  and  their  power  to  grant  an  injunction  ia  a  mere  inc 
a  reiseue  of  k  patent,  the  patentee  may  claim  something ' 
fore  desctibed  bb  one  mode  of  making  his  machine  or  a 
informed  of  its  importance.  A  reissue  which  was  flrst  in  i 
fected  by  subsequent  void  acta  of  the  commissioner.  —  A 
Co.,  Oir.  Ct.  Dili.  Me.,  Fed.  Kep„  Februftiy  28,  1882. 

Prior  usi.-^A  single   instance   of  public   use   of  hi 

patentee  for  more  than  two  years  before  the  date  of  bis  i 
patent,  will  be  fatal  to  the  validity  of  the  patent  when  iai 
al.  V.  Loker  Tob.  Co.,  U.  B.  Bup.  Cu,  Ch.  L^.  N.,  i 
Morr.  Trana..  vol,  8,  No.  4. 

Atngnmeni  of — Atiadanent  of  iKarekoldtrt'  ttock  —  ■ 

tti  m  patent.  —  Assignments  of  patents  not  being  requirei 
an  assignment  of  a  patent  by  a  corporation  by  a  writing  ti 
ration  as  the  contracting  party,  and  signed  "C.  F.  Smitt 
•  •  •  company,"  but  without  the  seal  of  the  corporati 
paaa  the  title  of  the  company.  The  attachment  of  the  itac 
of  a  corporation  by  one  of  bis  creditors  doe*  not  encumb 
the  corporation,  or  affect  its  right  to  assign  iL  The  sale  • 
patent  by  one  not  having  any  title  thereto  will  opera 
toppel  SjEainst  him  in  case  oe  subsequently  acquires  title. 


fried  0.  Miller,  U.  S.  Sup.  CL,  Morr,  Trans,,  vol.  8.  No.  i 

Reittut — Enlarging  leopt  of  patent  —  Laehee.  —  Wbi 

for  tbe  reissue  of  a  patent  is  made  for  the  purpose  of  enla 
the  patent,  the  rule  of  laches  should  be  strictly  applied;  i 
Telieved  who  has  slept  upon  bis  rights,  and  has  thus  led  I 
on  the  implied  disclaimer  involv^  in  tbe  terms  of  the  < 
Miller  v.  Bridgeport  Brass  Co.,  U.  S.  Sup.  CL,  Kep.,  Hare 

Damagel  in  eiue  of  tMfiil  infi^geimni,  —  In  a  case  i 

ment,  tbe  inftinger  should  be  held  to  a  most  rigid  account 
tendment  should  be  made  in  his  favor  foundea  on  tbe  in 
com  plain  ants'  proofs  of  loss ;  on  the  other  hand,  the  proo 
iidered  most  literally  for  the  complainant  within  the  lit 
imately  accurate  ascertainment  of  damages.  In  this  conr 
goods  made  by  the  complain  ants,  their  price,  the  amount 
of  the  amount  of  the  infringing  goods  made  and  sold,  bdc 
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the  complainants'  profits,  after  the  manufacture  of  the  infringing  gooda, 
may  be  considered.  —  Bigelow  Carpet  Co.  o.  Dobaon,  Hartford  Carpet  Co.  v. 
Same,  U.  8.  Cir.  Ct.  East.  Dist  Pa.,  Bep.,  March  1, 1882. 

PLXABDrO.  —  See  PABTirERSHIP. 

Flxdoxob-Plxdojex.  —  See  Exscutobs  ;  Stock  CxRimcATX. 

Pbaotics.  —  Dejault — Conveyance  of  intereei  pending  acHon — Por^tet  — 
Motion.  —  After  the  commencement  of  suit,  and  before  default^  defendants 
conveyed  their  interest  in  the  premises  in  controversy,  and  their  grantee  did 
not  join  them  in  the  motion  to  set  aside  the  default,  nor  ask  that  the  action 
be  continued  in  the  names  of  the  defendants.  Held,  a  motion  to  aet  aaide 
the  default,  reeularly  entered  as  to  defendants,  was  properlv  denied,  they 
havine  no  ftirther  interest  in  the  litigation.  —  Hoore  v.  ^ellogg^  Sap.  (X 
Cal.,  Pac  Coast  L.  J.,  February  4,  1882. 

— —  Trial  of  one  point  at  iaaue — JUs  adjtuUeata  —  JuriedietUm  of  taxing  of- 
fUera  of  town  —  PoMeaaion  of  defendant  —  Running  of  atatute  —  7\u>Hue 
claimed.  —  Where,  at  the  request  pf  the  trial  judge,  only  one  of  sereral 
points  at  issue  is  tried,  and  for  that  reason  the  parties  stipulate  that  in 
of  reversal  on  appeal,  judgment  should  not  be  ordered,  but  the  cauae 
manded  for  a  new  trial,  which  is  done,  a  finding  of  such  judge  not  neoa 
rilv  involved  in  the  point  so  litigated,  and  hence  not  determined  by  the  ap- 
pellate cour^  will  not  be  held  res  atfjudieata.  The  taxing  ofScers  of  a  town 
nave  no  jurisdiction  to  impose  taxes  upon  lands  outside  of  the  territorial 
limits  of  such  town,  and  a  sale  of  lands  for  a  tax  so  imposed  is  unauthorixad 
and  void,  and  passes  no  title,  and  ftimishes  nothing  upon  which  the  statutory 
bar  can  operate  in  favor  of  such  tax-title  claimant  Where  defendant, 
claiming  title  under  the  former  owner,  took  actual  possession  before  the 
statute  ran  in  favor  of  the  tax-title  claimant,  and  such  possession  was  suf- 
ficiently demonstrative  and  continued  for  a  sufficient  length  of  time,  it  will 
stop  the  running  of  the  statute  in  favor  of  such  tax-title  claimant,  and  start 
the  same  running  in  favor  of  such  defendant.  —  Smith  o.  Sherry,  Sap.  Ct. 
Wis.,  Wis.  Leg.  S.,  February  28,  1882. 

'—^  Transfer  of  rights  in  euit  pending  appeal  —  Contest  thereunder,  —  Where 
one  party  to  a  suit  transfers  nis  rights  pending  appeal,  this  court  will  not  en- 
tertain a  contested  motion  for  &e  substitution  of  the  assignee  as  party  to 
the  suit.  Even  if  it  had  such  power,  it  would  not  be  exercised  in  thia  in- 
stance, where  it  appears  that  the  respondents,  who  are  sought  to  be  dia- 
placed,  are  also  the  owners  of  a  judgment  for  costs  entered  in  the  District 
Court  and  involved  in  the  appeal.  —  Oolden  Terra  Mining  Co.  v.  Smith  et 
al.,  Sup.  Ct.  Dakota,  N.  W.  Rep.,  January  14,  1882. 

— — •  New  trial  —  Stenographer' a  mimUee  —  Deairuction  of  recorda  before  cfe- 
daion  as  to  motion. —  Minutes  of  a  stenographer  are  not  official  recorda,  and 
can  only  be  made  part  of  the  record  in  the  cause  by  being  incorporated  in 
a  case,  or  bill  of  exceptions,  signed  and  settled  by  the  judge.  After  the  sub- 
mission of  this  case,  and  before  it  was  decided  in  the  court  below,  the  records 
therein,  stenographer's  notes  of  the  testimony,  and  transcripts  therefrom 
wore  destroyed  by  fire,  without  fault  of  appellant  It  was  possible,  with  the 
facilities  aflforded  and  time  allowed  by  the  court  to  have  prepared  a  case  or 
bill  of  exceptions,  and  the  court  made  up  its  decision  from  its  own  and  other 
memoranda  accessible  to  it  Held,  that  a  motion  for  a  new  trial,  upon  the 
ground  of  the  destruction  of  the  record  and  evidence  before  the  deciatonv 
and  difficulty  of  restoring  the  evidence  and  making  a  case  or  bill  of  excep- 
tions, was,  under  the  circumstances,  properly  denied.  —  Ibid. 

^— ~  Certiorari  —  When  it  may  be  granted.  —  The  writ  of  certiorari  is  not 
granted  as  a  matter  of  right  The  application  for  it  is  addressed  to  the  dis- 
cretionary power  of  the  court,  and  stiould  show  that  the  application  has 
rights,  or  a  valid  defence  of  which  he  has  been  deprived  by  the  erroneous 
action  of  the  inferior  tribunal,  or  that  without  fault  or  want  of  diligence  he 
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has  been  unable  to  present  his  rights  or  his  defence.  Generally  a  certiorari 
will  not  lie  until  after  judgment.  —  Wilson,  Admr.,  v.  Griffin,  Com.  App. 
Texas,  Texas  L.  J.,  January  18,  1882. 

— ^It  is  a  general  rule  of  law  that  all  the  judgments,  decrees,  or  other  orders 
of  the  courts,  however  conclusive  in  their  character,  are  under  the  control 
of  the  court  which  pronounces  them,  during  the  term  at  which  they  are 
rendered  or  entered  of  record,  and  may  then  be  set  aside,  vacated,  or  modi- 
fied by  that  court;  and  that,  after  the  term  has  ended,  all  final  Judgments 
and  decrees  of  the  court  pass  beyond  its  control,  unless  steps  be  taken  during 
that  term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  correct  them.  To 
thia  rule  there  has  always  existed  an  exception,  founded  on  the  common-law 
writ  of  error  coram  nobiSy  which  brought  before  the  same  court  where  the 
error  was  committed  certain  mistakes  of  fact  not  put  in  issue  or  passed  upon 
by  the  court  But  if  the  error  was  in  the  judgment  itself,  the  writ  did  not 
lie.  What  was  formerly  done  by  this  writ  is  now  attained  by  motion  and 
affidavits  when  necessary.  —  Bronson  o.  Schulten,  U.  S.  Sup.  Ct,  Morr. 
Trans.,  voL  8,  No.  4;  Bep.,  March  8,  1882. 

'-"^  Printed  signature — Sufficiency  of,  in  eummona,  —  A  summons  to  which 
the  name  of  the  attorney  issuing  the  same  is  printed,  is  a  valid  summons. 
A  printed  signature  is  a  sufficient  subscribing  thereof  wHhin  the  meaning  of 
the  statute.  —  Mezchen  v.  Moore,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  9, 
1882. 

«—  Special  verdict  —  Controverted  ieeuee  —  General  verdict  —  Where  a  spe- 
cial verdict  is  demanded,  the  court  is  only  bound  to  submit  to  the  junr  such 
matters  as  are  controverted  by  the  pleadings  and  evidence.  A  defensive 
matter  as  to  which  there  is  no  evidence  given  on  the  trial,  and  as  to  those 
matters  which  the  plaintiff  is  bound  to  prove,  and  which  are  proved  bv  un- 
contradicted evidence,  they  need  not  be  submitted.  —  Ault  v.  Wheeler  & 
Wilson  Man.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  9,  1882. 

PaiKCiPAL  AKD  Agent.  —  Liability  of  a^ent  for  money  lost  —  Burden  of 
proof,  —  Where  an  action  is  brought  against  an  agent  who,  having  received 
money  to  be  carried  to  his  principal,  claims  that  the  money  is  lost,  the 
burden  is  on  the  agent  to  show  there  was  no  breach  of  duty  on  his  part; 
and,  ordinarily,  the  question  is  one  of  mixed  law  and  fact,  and  not  merely 
of  law.  —  Darling  o.  x  ounker.  Sup.  Ct.  Ohio,  Ohio  L.  J.,  February  9, 1882. 

'  Agency  — Accounting  with  principal. — Where,  in  an  accounting  with  the 
principal,  an  agent  sells  the  property  of  his  principal  under  instructions,  at 
various  dates,  upon  a  fluctuating  market,  the  subsequently  placing  all  the 
sales  as  of  one  date  is  improper,  and  he  will  be  liable  to  his  principal  for 
the  balance  between  what  be  received  and  what  be  accounted  for.  —  Ham- 
mond V.  Olmstead,  Cir.  Ct  Dist.  Conn.,  Fed.  Rep.,  February  28,  1882. 

Notice  to  principal  that  agent  ie  charaing  commission  on  loan  effected  by 
Asm  —  Usury.  —  Where  it  is  understood  between  a  money-lender  and  a  loan- 
agent  that  tne  latter,  in  effecting  a  loan  fh>m  the  former,  is  to  get  his  com- 
missions from  the  borrower,  the  lender  will  be  chargeable  with  notice  of  the 
commissions  paid  to  his  aeent,  the  same  as  if  paid  directly  to  him,  and  by 
him  paid  to  the  a^ent.  Wnere  a  loan  of  money  is  made  through  a  loan- 
afent  for  the  hignest  legal  rate  of  interest,  under  an  arrangement  between 
toe  lender  and  agent  that  the  latter  is  to  impose  upon  the  borrower  payment 
for  his  serrioes,  and  the  agent's  deducting  from  the  sum  loaned  a  commis- 
sion of  flve  per  cent,  and  a  further  commission  of  two  and  a  half  per  cent 
for  procuring  an  extension  of  time  of  payment,  will  render  the  loan  trans- 
action usurious.  Usury  paid  with  the  principal  cannot  be  recovered;  but  as 
long  as  any  portion  of  the  principal  remains  upon  which  the  usurious 
interest  accrued  and  was  paid,  such  usurious  interest  may  be  deducted  from 
or  set  off  against  the  remainder,  and  this  cannot  be  prevented  by  a  settle- 
ment between  the  parties  finding  the  amount  due,  which  includes  usury. — 
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Payne  v.  Newcomb,  Sup.  Ct  111.,  Leg.  Adv.,  January  17,  1882;  West  Ji2r.» 
February,  1882. 

See  OONTBACT. 

Prikcipal-Surbtt. —  Buildinff  contract — Public  buildinga  not  aubjeet  to 
mechanics*  licna  —  Removal  of  cause  —  Surety  not  bound  by  judgnutU 
against  principal  after  retnovaL — ^Where  the  contract  of  the  surety  was 
that  his  principal  should  furnish  the  material  and  build  a  public  school- 
house  for  $16,000,  and  suits  were  brought  on  claims  for  mechanics*  liens  on 
the  building,  in  which  judgments  were  rendered  a^inst  the  school  board  and 
the  principal,  and  the  amounts  paid  upon  these  hens  were  in  excess  of  the 
$16,000 :  heldt  the  records  of  these  judgments  are  inadmissible  as  evidence, 

.    for  under  the  law  of  Missouri  there  can  be  no  valid  mechanics'  lien  upon  a  , 

public  school  building;  and  the  surety  was  not  bound  bv  the  adjudications  } 

m  which  the  judgments  were  obtained,  because  rendered  in  a  State  court 
after  he  had  removed  so  much  of  the  controversy  as  was  between  himself 
and  the  plaintiff  to  the  Circuit  Court  of  the  United  States  under  the  pro-  | 

visions  of  the  removal  act  of  July  27,  1866.  —  The  State,  etc,  o.  Tieder- 
mann,  Cir.  Ct  East  Dist  Mo.,  Fed.  Rep.,  February  21, 1882. 

-^^^  Apveal-bond — Discharge  of  surety, — Defendants  were  sureties  on  an 
appeal-bond,  conditioned  to  pay  intervening  damages  and  costs.  After- 
wards the  principal  confessed  ludgment,  plaintiff  agreeing  to  stay  execution 
for  thirty  aa^s ;  all  of  this  without  the  knowledge  or  consent  of  the  sureties. 
Held,  that  giving  stay  of  execution  on  the  judgment  without  the  consent  of 
the  sureties,  discharged  them.  —  Kendall  v.  Grice  et  al.,  Sup.  Ct  Dist  Co- 
lumb..  Wash.  L.  Rep.,  January  18,  1882. 

^^^- Mechanic's  lien — Public  school  building  —  Effect  of  removal  of  cause 
from  State  court.  — It  having  been  settled  by  repeated  decisions  of  the  8u*  . 

preme  Court  of  Missouri,  that  there  can  be  no  such  thin^  as  a  mechanic's  | 

lien  upon  a  public  school  building,  a  surety  upon  such  a  bond  may,  in  a  suit  j 

upon  the  same,  deny  the  validity  of  a  judgment  establishing  a  lien,  so  far  >. 

as  he  is  concerned,  such  a  judgment  having  been  rendered  in  a  suit  to  which 
he  was  not  a  party.  Where  suit  was  brought  in  a  State  court  against  prin- 
cipal and  surety  upon  Uie  bond  above  mentioned,  and  removed  as  to  the 
surety  into  the  Circuit  Court  of  the  United  States  under  the  act  of  Congress 
of  18i66,  providing  for  the  removal  of  part  of  a  cause :  held,  that  from  the 
time  the  order  of  removal  was  made,  the  surety  passed  from  the  jurisdic- 
tion of  the  State  court,  and  had  no  right  to  appear  there  any  further,  and  is, 
therefore,  not  bound  by  the  judgment  there  against  the  principal.  —  The 
State  V,  Tiedermann,  u.  S.  Cir.  (%.  East  Dist  Mo.,  CoL  L.  Rep.,  Janaaiy, 
1882. 

See  Contracts. 

Public  Lands.  —  While  there  is  no  act  of  Congress  expressly  authorixiog  the 
appointment  of  timber  agents  by  the  commissioner  of  the  land  office,  or  by 
the  registers  and  receivers  of  the  local  land  offices,  the  appropriation  of 
money  in  several  acts  of  Congress  to  pay  them  is  a  recognition  of  the  valid- 
ity of  their  appointment  The  instructions  of  the  commissioners  of  the 
general  land  office,  directing  them  to  seize  and  sell  timber  cut  from  the  pub- 
uc  land,  also  authorized  them  to  compromise  with  the  trespassers  on  pay- 
ment of  a  reasonable  compensation  for  the  timber  cut  and  taken  away.  ^  On 
a  subsequent  seizure  of  the  same  property  by  government  officers,  in  disre- 
gard of  this  settlement  and  sale  of  it  to  another  person,  this  compromise  is  I 
evidence  of  the  title  of  the  party  who  took  possession  under  it  in  an  action 
between  him  and  the  second  purchaser.  —  Wells  v,  Nickles,  IJ.  S.  Sup.  Ct, 
Morr.  Trans.,  vol.  8, 14  o.  4. 


—        ^ —  y        —  _—    —  y   —     _  _    — 

Quo  Warranto.  —  (Hty  officers  and  laws — Corporate  powers, — Whenever 
the  corporate  law  provides  a  mode  of  settling  disputes  therein  withoat  the 


I 
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Quo  Warrahto — Continued. 

intervention  of  the  courts,  that  mode  is  deemed  exclusive  of  the  ordinary 
judicial  remedies.  —  Seay,  County  Attorney,  ex  rel.,  etc.,  v.  Hunt,  Sup.  Ct. 
Texas,  Texas  L.  J.,  January  18, 1882. 

Bailboads.  —  Liabiliii/  for  coupcns  of  tickets  sold  by  its  recognized  agen  i 
over  other  lines  —  Assignment  of  such^  by  holder — Liability  on  tickets  sold 
by  agents  over  other  lines,  whetKer  in  hands  of  the  vurchoser  or  his  assignee.  — 
Passenger  tickets  were  issued  at  St.  Louis  and  otner  points  by  agents  of  rail- 
way companies,  providing  for  passage  for  the  owner  over  the  road  issuine 
them  to  Kansas  City,  thence  by  the  Kansas  Pacific  Railway  to  Denver,  ana 
thence  over  the  Denver  and  Kio  Grande  Railway  to  Trinidad  and  other 
points  —  coupons  being  attached  for  the  passage  over  the  several  roads.  Cer- 
tain tickets  with  the  Denver  and  Rio  Grande  coupons  attached,  were  pur- 
chased by  plaintiff  from  the  holders.  The  Denver  and  Rio  Grande  Cfom- 
pany  declining  to  recognize  them,  plaintiff  demanded  of  defendant  the 
value  thereof,  which  being  refused,  he  brought  suit.  Held,  that  defendant, 
having,  by  taking  up  the  coupons  applying  to  the  Rio  Grande  lines,  and  by 
other  acts,  recognized  the  autnority  of  the  seller  of  the  ticket,  is  bound  for 
the  value  of  the  Denver  and  Rio  Grande  coupons.  And  that  the  ticket 
being  issued  to  the  **  holder,"  the  plaintiff  may  maintain  action  therefor, 
though  he  purchased  them  from  tne  person  to  whom  originally  sold.  — 
Hudson  V.  Elansas  Pacific  R.  Co.,  U.  S.  Cir.  Ct  Dist.  Col.,  Col.  L.  Rep., 
January,  1882. 

Unloading   cattle  —  Prohibited  cattle  —  Loss  —  Liability  —  UnconstUu'- 

tional  statute.  —  Certain  cattle  while  in  transportation  were  unloaded  from 
the  cars  of  the  company,  and  were  then  illegally  seized  under  a  writ  for  an 
alleged  violation  of  the  statute  of  the  State  prohibiting  the  introduction  of 
Texas,  Mexican,  or  Indian  cattle  into  the  State,  and  subsequently  were  sold 
to  satisfy  the  fine,  the  costs  of  the  proceedings,  and  the  forage  and  care 
of  the  cattle.  Held,  that  the  company  was  not  liable  for  the  loss  of  the 
cattle,  upon  the  allegation  of  a  wrongful  unloading,  the  damages  being  too 
remote.  Where  the  Legislature  have  enacted  a  law,  which  has  not  oeen 
iudiciallv  declared  to  be  unconstitutional,  a  private  person  is  not  bound  at 
his  peril  in  damages  to  know  that  the  law  is  unconstitutional  and  void.  — 
McAllister  v.  Chicago,  Rock  Island,  and  Pacific  R.  Co.,  Sup.  Ct  Mo.,  Rep., 
February  22,  1882. 

—  Regulations  as  to  stop-over  tickets  —  Right  of  conductor  to  expel.  —  A 
regulation  by  a  railway  company  by  which  one  who  has  paid  his  fare  be- 
tween two  points  on  the  road,  but  desires  to  stop  over  at  an  intermediate 
point,  is  required  to  procure  a  stop-over  ticket  from  the  conductor,  and  pre- 
sent it  to  the  conductor  of  the  tram  on  which  he  seeks  to  complete  his  jour- 
ney, as  evidence  of  his  right  to  do  so  without  further  payment,  is  a  reason- 
able regulation.  If  the  passenger  asks  the  proper  conductor  for  a  stop-over 
ticket,  and  through  the  conductor's  fault  receives  instead  thereof  only  a  trip 
check,  the  second  conductor  may  still  demand  of  him  the  additional  fare, 
and,  upon  his  refusal  to  pay  it,  may  eject  him  from  the  train  at  some  usual 
stopping-place,  using  no  unnecessary  force;  and  such  ejection  will  be  no 
eround  of  recovery  against  the  company,  though  such  company  will  be 
liable  to  the  passenger  for  the  fault  of  the  first  conductor. —  Yorton  v. 
Milwaukee,  Lake  Shore,  and  Western  R.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep., 
February  26,  1882 ;  Wis.  Leg.  K.,  March  2,  1882. 

Neglect  to  fence  —  Liability  for — Evidence. — Railway  companies  are 

liable  to  occupants  as  well  as  to  owners  of  adjoining  lands,  whose  cattle  are 
injured  upon  railway  tracks  in  consequence  of  a  neglect  of  the  companies  ta 
fence.  The  mere  opinion  of  a  witness  upon  the  ouestion  whether  a  certain 
bank  of  earth  between  defendant's  track  and  lana  occupied  by  the  plaintiff 
was  "as  good  a  protection  against  cattle  as  a  fence  tour  and  a  half  feet 
hijB^h,"  is  inadmissible.  An  error  in  ruling  out  testimony  is  cured  where  the 
witness  afterwards  testifies  fully  upon  the  subject.  —  Veerhusen  v.  Chicago 
and  North- Western  R.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  February  18,  1882. 
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« 

-^-*  OondemnaHon  of  land  — Atoard — Liind  owned  in  »everaUy  —  TVe^poM  -— 
Recovery  of  damagee,  —  An  award  in  proceedings  to  condemn  lands  to  the 
use  of  a  railway  company,  which  awards  a  gross  sum  as  compensation 
to-several  persons  owning  different  portions  of  such  lands  in  severalty,  with- 
out specifying  the  sum  to  which  each  is  entitled,  is  a  nullity.  Such  an 
award  is  no  impediment  to  an  action  of  trespass  brought  by  one  of  such 
owners  whose  land  has  been  appropriated  by  tne  railway  company  without 
his  consent,  to  recover  damages  therefor.  —  Rusch  v.  Milwaukee,  Lake 
Shore,  and  Western  B.  Co.,  §up.  Ot  Wis.,  Wis.  Leg.  N.,  February  2, 
1882. 

See  CoirrBACTS ;  Damages  ;  Kortgaqe  ;  Nkgligxitcb. 

OoneolidatUm  of  parallel  and  competing  roade.  —  Two  railroad  compa- 
nies owning  lines  of  railroad  connected  only  by  other  railroads  which  auch 
companies  hold  by  lease,  are  not  authorized  to  oecome  consolidated  into  one 
corporation  under  sect  8879,  Revised  Statutes.  The  lines  of  two  railroad 
companies,  which  are  in  their  general  features  parallel  and  competing,  c|ui- 
not  be  connected  for  the  carriage  of  freight  and  passengers  over  ooth  *'  con- 
tinuously,'* within  the  meaning  of  that  section.  A  certificate  made  by  the 
directors  of  consolidating  railroad  companies  under  sect.  8881,  Revised  Stat- 
utes, which  fails  to  show  any  place  of  residence  of  the  directors  of  the  new 
company,  is  fatally  defective.  —  The  State  v.  Yanderbilt,  Sup.  Ot  Ohio, 
Ohio  L  J.,  March  9,  1882 ;  Cin.  L.  BuU  March  20,  1882. 

—  Express  business  defined  —  Common  carrier — Rates  of  compensation  — 
Statutory  provisions  fixins  rates, — The  express  business  is  a  branch  of 
the  carrying  trade,  tne  o'mect  of  which  is  to  carry  small  and  valuable 
packages  rapidly  and  safely;  and  a  railroad  companv  has  no  right  to 
open  and  inspect  packages  conveyed  over  its  roaa  wnich  are  in  chsiige 
of  an  express  company.  Railroad  companies  are  bound,  as  common 
carriers,  to  allow  express  companies  to  do  business  on  their  roads,  and 
to  provide  such  conveyances,  hy  special  cars  or  otherwise,  attached  to 
their  trains,  as  are  required  for  the  safe  and  proper  transpoftation  of 
express  matter,  and  they  are  bound  to  extend  the  use  of  such  facilities 
on  equal  terms  to  all  who  are  engaged  in  the  express  business,  and  are 
entitled  to  fair  and  reasonable  rates  of  compensation ;  and  where  they  eam- 
not  be  agreed  upon,  the  question  of  what  rates  are  fiiir  and  reasonable  is  for 
the  courts  to  decide.  A  railroad  company  cannot  lawfully  fix  upon  an  ab- 
solute rate  of  compensation  and  insist  upon  being  paid  by  express  companies 
in  advance  or  at  the  end  of  each  trip.  Courts  may  assume  that  rates 
of  compensation  which  have  existed  between  such  companies  are  pritnafade 
reasonable  and  just,  and  may  require  parties  to  conform  to  them  as  their 
business  processes,  with  the  right  on  either  side  to  keep  and  present  an  ac- 
count of  their  business  to  the  court  at  stated  intervals,  and  claim  an  addition 
to  or  rebate  from  the  amount  so  paid;  and  the  railroad  company  may  re- 
quire a  bond  from  the  express  companv  in  advance  to  secure  the  payment  of 
any  amount  which  may  tnereafter  oe  found  to  be  due.  Statutoiy  and  con« 
stitutional  provisions  establishing  maximum  rates  for  transportation  of  pas- 
sengers ana  fVeight  on  railroads,  and  forbidding  discrimination  in  charges  or 
facilities  in  transportation  between  transportation  companies  and  individ- 
uals, do  not  present  any  obstacles  to  the  enforcement  of  tne  rights  of  expreaa 
companies  in  the  manner  above  indicated. — Southern  Express  Oo.  0.  St 
Louis,  Iron  Mountain,  and  Southern  B.  Oo.,  U.  S.  Cir.  Ot  East  Dist  Mo., 
Fed.  Rep.,  February  28,  1882. 

Carrying  passenger  over  other  roads  —  Assignment  of  ticket,  —  A  nul- 

road  company  may  contract  to  carry  a  passenger  any  distance,  provided  its 
own  line  be  a  part  of  the  journey.  And  it  is  immaterial  whether  the  part 
owned  be  the  first,  or  last,  or  midale  of  the  route.  A  ticket  issued  to  a  pas- 
seng^er  is  a  receipt  for  passage-money,  and  may  be  assigned  by  delivery  so  as 
to  give  a  right  of  action  to  tne  assignee.  —  HudsoA  o.  £ansas  Pacific  &  Oo^ 
U.  S.  Cir.  Ot  Dist  Col.,  Rep.,  March  8,  1882. 
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Railroad  Bokdb. —  Act  of  the  General  Aeeemhly  of  the  State  of  Misaouri  to 
provide  for  reducing  the  indebtedneee  of  the  State,  approved  February  20, 
186S,  ccneirued,  — ^Where  a  State  isauea  coupon  bonds  to  a  railroad  com- 
pany as  a  loan  of  ^credit,  upon  condition  that  said  company  should  provide 
for  payment  of  the  interest  and  principal  of  such  bonds,  and  upon  condition 
also  that  the  State  should  have  a  first  mortgage  upon  said  company's  road 
to  secure  the  pavment  of  said  bonds  and  interest;  and  where  the  Gheneral 
Assemblv  of  said  State  subsequentl  v  provided  that  in  case  said  company 
should  thereafter  issue  coupon  bonos  of  a  certain  description,  and  should 
convey  its  franchises  and  property,  subject  to  the  lien  of  said  State,  to  trus- 
tees, to  secure  the  payment  of  such  bonds  and  coupons,  and  such  trustees 
should  pay  into  the  State  treasury  **  a  sum  of  money  equal  in  amount  to  all 
indebtedness  due  or  owing  by  said  company  to  the  State,  and  all  liability 
incurred  by  the  State  by  reason  of  having  issued  her  bonds  and  loaned  the 
same  to  said  company,  «  *  *  together  with  all  interest  that  has  and 
may,  at  the  time  when  such  payment  shall  be  made,  have  accrued  and  re- 
mained unpaid  by  said  company,''  it  should  be  the  dutv  of  the  governor  of 
the  State,  upon  the  fact  of  such  payment  being  certified  to  him,  to  assign  to 
^d  trustees  the  lien  and  mortgages  held  by  the  State ;  and  where  trustees, 
to  whom  said  company  thereafter  conveyed  its  road,  etc.,  subject  to  said 
lien,  to  secure  the  payment  of  bonds  issued  bv  it,  paid  into  the  State 
treasury,  as  a  payment  of  all  liability  due  by  said  company  to  the  State  in 
consequence  of  said  loan  of  credit,  a  sum  of  money  equal  in  amount  to 
the  face  value  of  all  outstanding  bonds  issued  by  the  State  to  said  company, 
and  the  interest  which  would  come  due  thereon  on  the  1st  of  the  following 
July :  heldt  that  said  State  had  a  right  to  enforce  its  lien  against  said  road  in 
case  of  failure  on  said  company's  part  to  pay  when  due  the  interest  coupons 
maturing  on  the  following  January ;  and  that  said  trustees  were  not  entitled, 
by  the  terms  of  the  act  of  1865,  to  an  assignment  of  the  lien  of  said  State, 
unless  they  paid  into  the  treasury  of  said  State  a  sum  equal  in  amount  to 
the  face  value  of  all  outstandine  bonds  issued  by  said  State,  as  aforesaid, 
and  all  outstanding  coupons  which  were,  or  had  been,  attached  to  said 
bonds,  whether  due  or  not,  together  with  all  other  indebtedness  due  or 
owing  by  said  company  to  said  State  by  reason  of  the  latter  having  issued  its 
bonds,  as  aforesaid,  or  paid  interest  thereon.  —  Ralston,  etc.,  v.  Crittenden, 
Cir.  Ct.  West  Dist  Mo.,  Fed.  Rep.,  February  28,  1882. 

Rbcktviis.  —  Suit  against  —  Leave  of  court  required  -^  Jurisdiction,  —  No  suit 
can  be  maintained  against  the  receiver  of  a  railroad,  who  is  by  order  of 
court  conducting  the  business  of  a  common  carrier  thereon,  for  injury  to 
persons  or  property  caused  by  his  negligence,  or  that  of  his  servants,  with- 
out leave  of  the  court  by  which  he  was  appointed.  If  the  adjustment  of  a 
demand  against  the  receiver  involves  any  dispute  in  regard  to  the  facts  on 
which  his  liabilitv  depends,  or  in  regard  to  the  amount  of  the  damages  sus- 
tained, a  court  of  equity,  in  the  exercise  of  its  legal  discretion,  may  allow 
him  to  sue  the  receiver  in  a  court  of  law,  or  direct  the  trial  of  a  feigned 
issue  to  settle  contested  facts.  A  court  of  equity  may,  in  view  both  of  the 
public  and  private  interests  involved,  authorize  its  receiver  of  the  road 
and  other  property  of  a  railroad  company  to  manage  and  use  it  in  the 
ordinary  way,  until  it  can  be  sold  to  the  best  advantage  of  all  interested 
therein,  Wnen  the  court  of  one  State  has  a  railroad  or  other  property  in 
its  possession  for  administration  as  trust  assets,  and  has  appointea  a  receiver 
to  aid  in  the  performance  of  its  duty,  by  carrying  on  the  business  to  which 
the  property  is  adapted,  until  such  time  as  it  can  be  sold  with  due  regard  to 
the  rights  of  all  persons  interested  therein,  a  court  of  another  State  has  not 
jurisdiction,  without  leave  of  the  court  by  which  the  receiver  was  appointed, 
to  entertain  a  suit  against  him  for  a  cause  of  action  arising^  in  the  State  in 
which  he  was  appointed  and  in  which  the  property  in  his  possession  is 
situated,  based  on  nis  negligence,  or  that  of  his  servants,  in  the  performance 
of  their  duty  in  respect  of  such  property.  —  Barton  v.  Barbour,  U.  S.  Sup. 
Ctn  Morr.  Trans.,  vol.  8,  No.  8;  Gin.  L.  BuU  February  20, 1882;  Int.  Bev. 
Rec,  February  18,  1882 ;  Ch.  Leg.  N.,  February  26.  IS&2 ;  Wash.  L.  Rep., 
February  16  and  22,  1882;  West.  Jur.,  February,  1882;  Rep.,  February  1, 
1882. 


A^  DIGEST   OF   RECENT  CASES. 

Beceiyeb  —  Continued. 

—^^  Receiver^  a  certifieaiea — Right  to  issue  and  make  them  a  first  lien  must  bs 
auesHoned  before  their  disposition  in  market  —  If  the  holder  of  railroad 
Donds  securea  by  trust  deeoB  on  the  road,  havini?  notice  of  the  appointment 
of  a  receiver,  and  an  order  of  court  directing  nim  on  his  petition  to  iteae 
certificates  of  indebtedness  on  which  to  raise  money  to  discharge  a  chattel 
mortgage  on  the  personal  property  of  the  company,  and  to  pay  taxes,  cur- 
rent expenses,  etc,  and  making  such  certificates  a  prior  and  first  lien  on  all 
the  property  of  the  company,  desires  to  question  the  power  of  the  court  to 
make  such  order,  he  must  do  so  before  such  certificates  are  issued  and  sold 
to  bona  fide  purchasers,  or  paid  out  to  creditors  of  the  company.  —  Hum- 
phreys V.  Allen,  Receiver,  Sup.  Gt  111.,  Oh.  Leg.  N.,  February  4,  1882. 

—^^  Claims  — Life  insurance  company,  —  Where,  after  the  appointment  of  a 
receiver  of  a  life  insurance  company,  the  values  of  all  policies  then  running 
were  required  to  be  estimated  as  of  the  date  of  such  appointment,  and  the 
Supreme  Court  granted  an  order  requiring  the  creditors  to  present  their 
claims  within  six  months,  and  before  the  expiration  of  that  date  certain 
persons  holding  running  policies  presented  them  for  valuation,  and  their 
claims  were  established  ana  allowed;  and  subsequent  to  such  date  persona 
insured  by  such  policies  died :  held,  that  whether  there  should  be  a  rehear- 
ing upon  these  claims  upon  the  new  proof  which  the  claimants  were  able  to 
give,  rested  in  the  discretion  of  the  court;  and  the  denial  of  an  application 
to  have  such  policies  revalued,  upon  the  ground  of  wai^t  of  power,  was 
erroneous.  — In  the  Matter  of  Attorney-General  o.  Continental  Life  Ins.  Co., 
Ct  App.  N.  Y.,  Daily  Reg.,  March  6,  1882. 

Redemption.  —  See  Equity. 

Bkmoyal  of  Causes.  — Jurisdiction,  tohen  attaches,  — Where  a  removal  is  au- 
thorized, the  parties  being  citizens  of  different  States,  the  matter  in  dispute 
exceeds  $500,  exclusive  of  costs,  the  petition  is  in  due  form,  and  a  bond  exe- 
cuted and  filed,  jurisdiction  ceases  in  the  State  court  and  attaches  here,  and 
all  further  proceedings  in  the  State  court  are  coram  nonjudice.  The  juris- 
dictional limitation  to  $500  has  reference  to  the  sum  in  mspute  between  the 
plaintiff  and  defendant,  and  the  right  of  applying  creditors  to  come  in 
and  have  their  claims  adjusted  and  allowed  is  a  mere  incident  over  which 
this  court  will  necessarily  exercise  jurisdiction.  — New  York  Silk  Man.  Co. 
V,  Second  National  Bank  of  Paterson,  Cir.  Ct  Dist.  N.  J.,  Fed.  Rep.,  Feb- 
ruary 28,  1882. 

< Distinetions  between  legal  and  editable  procedure.  —  Where  an  action 

commenced  in  a  State  court,  in  which  the  distinctions  between  legal  and 
eouitable  procedure  are  done  away  with,  is  removed  to  a  Circuit  Court 
or  the  United  States,  it  is  removed  to  that  side  of  the  court  where  the  appro- 

Sriato  relief,  if  due,  can  be  obtained.  —  Benedict  v.  Williams,  XT.  S.  Gir.  CL 
outh.  Dist.  N.  Y.,  Fed.  Rep.,  February  28,  1882. 

Motion  to  remand.  —  A  bill  was  filed  in  a  State  court  on  October  21, 1880, 

and  the  cause  was  at  issue  and  standing  for  hearing  on  November  80, 1880. 
Under  the  law  of  the  State  there  was  a  term  of  that  court  held  every  month, 
commencing  on  the  third  Monday  of  each  month,  and  the  rule  of  toe  court 
in  the  trial  of  eouity  cases  was  that  where  any  chancery  case  is  at  issue,  upon 
notice  and  motion  of  either-  party,  a  cause,  at  any  time  within  ten  days  of 
the  commencement  of  a  term  for  which  a  trial  calendar  may  be  ordered 
made,  may  be  placed  on  the  trial  calendar,  etc    The  cause  was  placed  upon 
the  trial  calendar  on. March  80,  1881,  and  an  application  was    made  to 
the  State  court  on  May  16,  1881,  to  remove  the  cause  to  the  Circuit  Court  of 
the  United  States,  when  a  record  of  the  cause  was  filed  in  that  court.    Hsid^ 
on  a  motion  to  remand,  that  the  cause  must  be  remanded  to  the  State  court, 
on  the  ground  that  the  application  for  removal  was  made  too  late,  within 
the  meaning  of  the  third  section  of  the  act  of  Congress  of  1876.  —  Kertingv. 
American  Oleograph  Co.,  Cir.  Ct  North.  Dist.  IlL,  Fed.  Rep.,  February  21, 
1882. 
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^— -  THal  defined  under  act  of  1876.  — Within  the  meaning  of  the  third  sec- 
tion of  the  act  of  1875,  the  petition  for  removal  is  filed  in  time,  if  filed  at  the 
first  term  at  which,  hy  the  law  and  practice  of  that  court,  the  cause  could 
have  been  made  ready  and  tried.  There  has  been  a  trial,  within  the  mean- 
ing of  that  act,  if  a  judgment  has  been  rendered  in  the  State  court,  sustain- 
ing a  demurrer  to  the  answer  put  in  in  the  suit  there,  and  dismissing  a  cross- 
petition,  with  costs;  and  notwithstanding  that  judgment  has  been  reversed, 
and  the  action  remanded  for  further  proceedings,  the  petition  for  a  removal 
comes  too  late,  though  filed  before  the  action  is  at  issue  on  the  merits.  — 
Myer  et  al.  v.  Norton  et  al.,  U.  S.  Oir.  Ct  Dist  Ky.,  Ky.  L.  J.,  Februarv, 
1882. 

^^-DefindanfB  partners,  one  of  whom  U  resident  of  eame  State  ae  plain' 
Off — Denial  of  partnership,  —  A  suit  by  two  citizens  of  a  State  in  a  court 
of  that  State  a^amst  several  defendants,  including  one  who  is  a  citizen  of  the 
same  State  wiUi  the  plaintiffs,  as  a  partnership,  on  a  contract  alleged  to  have 
been  made  by  them  as  a  partnership,  in  which  the  defences  set  up  were  a  de- 
nial of  any  partnership  been  the  non-resident  defendants  and  tne  resident 
one,  and  also  a  plea  or  performance  of  the  contract,  is  not  removable  under 
the  first  clause  of  the  second  section  of  the  act  of  1875,  because  all  the  par- 
ties on  one  side  of  the  controversy  were  not  citizens  of  different  States  from 
those  on  the  other.  —  Hyde  et  al.  o.  Ruble  et  al.,  U.  S.  Sup.  Ct.,  Morr. 
Trans.,  vol.  8,  No.  4. 

Replxyik.  —  Against  officer  for  executing  writ  of  attachment  —  Defence  — 
Justification  under  writ  —  Sufficiency  of  writ  to  protect  officer.  —  Action  of 
replevin  against  an  officer  for  the  recovery  of  property  alleged  bj^  plaintiff 
to  belong  to  him  and  to  have  been  taken  by  the  defendant  by  virtue  of  a 
writ  of  attachment  against  another.  Defendant  justifies  under  the  writ,  and 
pleads  that  plaintiff-'s  alleged  title  is  fraudulent  as  to  creditors  of  the  attach- 
ment plaintiff.  Heldj  that  to  enable  defendant  to  maintain  such  defence, 
and  to  impeach  plaintiff's  title  as  fraudulent,  it  was  necessary  to  show  not 
only  a  writ  of  attachment  fair  on  its  face,  but  also  the  existence  of  an  in- 
del)tedness  from  the  defendant  in  the  attachmentsuit  to  the  plaintiff  therein. 
A  writ  of  attachment  is  sufficient  to  protect  an  officer  in  the  proper  execu- 
tion of  it,  when  it  proceeds  from  a  magistrate  or  court  having  authority  of 
law  to  issue  process  of  that  nature,  is  &gal  in  form,  and  contains  nothing  to 
fairly  apprize  the  officer  that  it  is  issued  without  authority.  The  fact  of 
such  inaeotedness  being  conclusively  shown  by  undisputed  parol  evidence, 
the  fact  that  the  court  received  other  and  incompetent  evidence  of  the  in- 
debtedness, which  could  not  have  prejudiced  the  plaintiff  in  other  respects, 
is  not  ground  for  a  new  trial.  The  taking  of  property  complained  of  having 
been  by  virtue  of  process  which  was  sufficient,  and  which  the  court  had  au- 
thority to  issue,  a  subsequent  divestine  of  that  court  of  its  jurisdiction  to 
proceed  in  that  action,  does  not  give  a  right  of  action  against  the  officer  for 
the  property  still  held  under  the  attachment,  in  the  absence  of  a  demand 
first  made  upon  him  for  its  delivery. — Hines  v.. Chambers,  Sup.  Ct  Minn., 
N.  W.  Rep.,  January  21,  1882. 

Sheriff —  Seizing  goods  of  third  party   under  a  writ  —  Replevin    by 

owner,  —  Replevin  lies  against  an  officer  who,  by  means  of  a  writ  against  a 
third  party,  nas  seized  the  goods  of  the  plaintiff.  In  such  cases,  the  eoods 
are  not  considered  in  custodia  legis,  —  Davis  v.  Gambert,  Sup.  Ct.  Iowa, 
Rep.,  January  18,  1882. 

—  Action  hy  mortgagee  against  sheriff —  Measure  of  damages  —  Instrue- 
fion.  —  In  an  action  of  replevin,  brought  by  a  mortgagee  of  goods  against  a 
sheriff  holding  them  unoer  an  order  of  attachment  m  a  suit  against  the 
morteajTOr,  the  true  measure  of  damages  in  favor  of  the  sheriff  is  the  amount 
called  u>T  by  the  writ,  where  the  value  of  the  goods  equals  or  exceeds  that 
sum.  In  instructing  a  jury  the  judge  should  not  give  undue  importance  to 
the  rights  of  one  party  to  the  prejudice  of  those  of  the  other.    He  should 
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avoid  expressing  his  opinion  as  to  the  effect  of  evidence  upon  which  it  irthe 
province  of  the  jury  alone  to  pass;  nor  should  he  assume  and  give  the  jury 
to  understand  that  there  is  a  conflict  in  the  evidence  upon  a  matter  in  issue 
when  in  fiust  there  is  none.— Kersenhrock  v.  Martin,  Sup.  Ot.  Neb.,  N.  W. 
Bep.,  February  18,  1882. 


See  CoviKAKT. 


Sals.  —  Conditional  Bale —  TUle  —  Lisn  —  Landlord  —  Mortgage  —  Prior- 
Uy. — Where,  upon  a  sale  of  personal  property,  the  purchaser  agrees  to 
give  a  note  or  security  for  the  price»  or  to  do  some  other  act  as  a  part  of  the 
transaction,  the  sale  »  conditional  and  the  title  does  not  pass  until  the  thing 
is  either  done  or  waived.  As  between  the  lien  of  a  landlord  and  that  of  a 
mortoagee  of  chattels,  the  latter  is  paramount  where  the  instrument  was  exe- 
cuted before  the  contract  for  rent  was  entered  into.  —  Thorpe  v.  Fowler, 
Sup.  Gt  Iowa,  Bep.,  February  22, 1882. 

Leaee  —  Contract —  Construction  —  Notea  formriee  —  Failure  of  »aU.  — 

An  instrument  which  in  form  is  a  lease,  but  which  shows  a  conditional  sale, 
will  be  treated  and  interpreted  as  a  sale  and  not  as  a  lease.  Where  such  a 
sale  fails  and  the  property  is  returned,  a  note  given  by  the  vendee  for  part 
of  the  purchase-price  is  without  consideration,  and  recovery  cannot  be  nad 
thereon  as  between  the  parties  to  the  sale.  —  Hine  o.  Boberts,  Conn.  Sup.  CL 
of  Errors,  Bep.,  March  8,  1882. 

SxT-OFF.  — See  Adiokistbation  ;  CovxNAirr;  Debtor  and  Cbeditok. 

Slaitdbr. —  Inuendo —  Judge  and  jury — Evidence  of  plaintiff*  e  general  char- 
acter —  Right  of  party  to  direA  and  positive  instruction.  —  It  is  for  the 
judge  to  decide  whether  a  publication  is  capable  of  the  meaning  ascribed  to 
it  by  the  inuendo,  and  for  the  jury  to  determine  whether  such  meaning  is 
truly  ascribed  to  it.  In  actions  of  slander,  plaintiff's  general  character  is 
involved  in  the  issue,  and  evidence  showing  what  it  is,  may  be  offered  on 
either  side  to  affect  the  amount  of  damages.  A  party  has  a  right  to  a  direct 
and  positive  instruction  upon  a  point  material  to  the  issue,  andihe  evidence, 
and  if  requested  in  time  and  then  refused,  and  the  point  involved  therein  is 
not  covered  by  the  general  charge,  the  judgment  will  be  reversed.  —  Camp- 
bell V.  Campbell,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  February  28,  1882;  K.  W. 
Bep.,  February  18, 1882. 

Statittx.  —  See  Bailroads. 

Stock  Cxrtifioatxs. — Assignment  of,  with  blank  power  of  attomev  — 
Pledgeor-pledgee — Exchange  of  collaterals, — An  assignment  for  ▼alue, 
in  due  course  of  trade,  of  a  certificate  in  a  corporation  with  a  blank  power 
of  attorney  to  transfer  the  stock  in  the  books'  of  the  company,  passes 
the  whole  title,  legal  and  eouitable.  Where  a  note  is  given  for  money  bor- 
rowed at  the  time,  secured  by  stock  ple^dged  as  collateral,  and  the  note  is 
renewed  at  maturity,  upon  an  extension  of  time,  and  the  new  note  secore 
by  a  pledge  of  the  same,  or  other  stocks  assigned  with  power  of  attorney  to 
transfer,  the  payee  who  receives  them  without  notice  of  any  outstanding 
equity,  takes  them  in  due  coi^rse  of  trade  free  from  such  equity.  If  the 
holder  of  a  note,  secured  by  stock  as  collaterals,  after  the  contract  has  been 
dosed,  exchange  any  of  the  collaterals  with  the  makers  of  the  notes  for 
other  stocks  of  equal  value,  he  would  take  the  latter  as  security  for  a  pre- 
existing debt,  but  would  be  a  purchaser  of  them  to  the  extent  of  the  consid- 
eration given  in  exchange.  —  Cherry  v.  Frost,  Sup.  Ct  Tenn.,  Am.  L.  Keg., 
January,  1882. 

Stookholdbr.  —  See  Corporations. 

Taxation.  —  Domieile  of  infant  heirs  —  Situs  of  personal  estate  for  tea»- 
tion  —  The  domieile  of  guardian  does  not  control. —  The  city  of  Louisville  col* 
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looted,  for  several  years,  a  municipal  tax  off  the  personal  property  belonging 
to  the  infant  heirs  of  Lewis  A.  and  Laura  Sherley,  said  property  being  in  the 
possession  of  the  guardian,  who  resided  within  Uie  coiporate  limits  of  Louis- 
ville, while  the  heirs  were  domiciled  at  the  late  resiaence  of  their  parents, 
outside  the  citv  limits.  Heldy  that  the  mere  fact  that  a  guardian  of  infants 
lives  within  tLe  municipality  while  the  infants  are  domiciled  in  another 
county,  or  outside  of  the  city  timitay  will  not  subject  their  estate  in  the  pocket 
of  the  fl^rdian  or  m  the  vaults  of  a  city  bank  to  taxation  for  municipal  pur- 
poses, m>m  which  the  heirs  themselves  derive  no  benefit  — City  of  Louis- 
ville V.  Sherley 's  Guardian,  Ct  App.  Ky.,  Ky.  L.  J.,  March,  1882;  Ky.  L. 
Rep.,  March,  1882. 

—  Imperfect  description  —  Personal  judament  for  taxes,  —  Monuments  es- 
tablished by  surveyor  at  the  time  of  maxing  his  survey,  will  always  prevail 
over  written  descriptions  where  a  contradiction  exists.  Any  description  of 
property  for  the  purpose  of  taxation,  by  which  it  might  be  identined  by  a 
competent  surveyor  with  reasonable  certainty,  either  with  or  without  ex- 
trinsic evidence,  will  be  sufficient.  A  personal  judj^ent  rendered,  under 
the  statute,  against  the  owner  for  taxes  assessed  on  his  property,  will  not  re- 
lieve the  land  itself  from  such  taxes.  —  The  People  o.  Stahl,  Sup.  Ct  111., 
Ch.  Leg.  N.,  February  11, 1882. 

^^  Corporation —  Location,  evidence  of —  Taxation  of  ateamboats.  — A  cer- 
tificate of  incoporation  which,  under  the  statute,  specifies  the  place  where 
the  principal  office  of  the  company  is  to  be  located,  is  conclusive  as  to  the 
location  of  such  office.  Such  office  is  to  be  regarded  as  the  residence  of  the 
corporation  within  the  meaning  of  the  fourth  section  of  the  Ohio  tax  law, 
as  amended  April  8,  1865  (S.  &  S.  756).  Steamboats,  whose  home  port  is  in 
the  county  where  the  owner  resides,  are  subject  to  taxation  in  the  township 
where  the  owner  resides,  whether  such  owner  be  a'  natural  person  or  a  cor- 
poration. —  Pelton,  Treasurer,  v.  Northern  Transp.  Co.  of  Ohio,  Sup.  Ct 
Ohio,  Ohio  L.  J.,  February  16,  1882. 

Exemption  in  bank  charter —  Effect  of.  — The  charter  provided  that  the 

bank  "  should  paj  to  the  State  an  annual  tax  of  one-half  of  one  per  cent  on 
each  share  of  capital  stock,  which  shall  be  in  lieu  of  all  other  taxes. '  The  bank 
also  had  power  dv  its  charter  to  hold  such  real  estate  as  might  be  conveyed 
to  it  to  secure  aebts  due  the  bank,  and  might  sell  and  convey  the  same. 
Held,  that  the  exemption  from  taxation  could  not  be  extended  to  property  held 
and  used  by  the  bank  beyond  the  actual  wants  of  the  corporation  in  carry- 
ine  out  the  purposes  of  its  creation,  and  that  other  property  received  upon 
deots  was  subject  to  taxation.  — Bank  of  Commerce  v.  State  of  Tennessee, 
U.  S.  Sup.  Ct,  Ch.  Leg.  N..  February  18,  1882;  Int  Rev.  Rec,  February 
27,  1882;  Morr.  Trans.,  vol.  3,  No.  4;  Alb.  L.  J..  March  11,  1882. 

—  Taxation  of  debta.  —  The  registered  debt  of  a  State  is  taxable  by  another 
State  when  owned  by  a  resident,  althoue^h  exempt  from  taxation  by  the 
debtor  State.  — Bonaparte,  Exr.,  v.  Appeal  Tax  Court,  U.  S.  Sup.  Ct,  Int 
Rev.  Rec,  February  27  and  March  6,  1882;  Ch.  Leg.  N.,  March  4,  1882; 
Morr.  Trans.,  vol.  8,  No.  4 ;  Alb,  L.  J.,  March  4,  1882. 

Publication  of  ordera  of  county  board  —  Conclusiveness  of  t€u>deed  — 

Limitations. —  Statutes  prescribing  the  form  in  which  orders  and  determina- 
tions of  a  county  board  for  changing  the  boundaries  of  towns  shall  be  made, 
and  requiring  their  publication,  are  mandatory,  and  must  be  substantially 
complied  with  to  effect  such  a  change.  A  tax-deed,  after  the  expiration  of 
the  statutory  period  of  limitation,  is  conclusive  of  the  regularity  of  the  pro- 
ceedings upon  which  it  is  based,  only  in  cases  where  the  lands  were  taxable 
by  the  town  or  other  taxing  district  whose  authorities  assumed  to  levy  the 
tax.  In  other  cases,  as  where  the  lands  were  outside  of  the  jurisdiction  of 
such  town  or  other  taxing  district,  the  sale  and  deed  are  mere  nullities,  and 
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do  not  Bet  the  statute  to  running.  To  stop  the  running  of  the  Statute  of 
Limitations  on  tax-deeds  a^inst  the  former  owner,  it  is  sufficient  that  he  he 
in  actual  and  open  possession  for  any  considerahle  portion  of  the  statutory 
period.  —  Smith  v.  Sherry,  Sup.  Ot  Wis.,  N.  W.  Rep.,  February  26, 1882. 

Taz-Dbxd.— SeeEviDSKCB;  MAia>AiraB. 

TiTLX.  —  See  Sals. 

Torts.  —  See  Admibaltt. 

Trads-Mabks.  — Descriptive  words — Arbitrary  names.  —  A  trade-mark,  to 
be  protected  from  infnngement,  must  designate  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  A  mere  general  description  by  words  in 
common  use  of  a  kind  of  article  or  its  nature  and  qualities  cannot  of  itself 
become  a  trade-mark. 

TaxsPASS. —  Complaint  for — AllegaHon  ofdamaae — Evidence. —  A  conmlaint 
which  alleges  a  trespass  upon  real  estate,  and  (hat  plaintiff  was  thereby  de- 
prived of  the  use  ofproperty,  and  that  such  use  was  reasonably  worth  a  cer- 
tain sum,  is  sufficient,  although  it  does  not,  in  terms,  allese  that  plaintiff 
was  damaged.  Plaintiff,  for  me  purpose  of  showing  the  value  of  the  use  of 
the  premises  of  which  he  was  deprived,  introduced  in  evidence  a  lease, 
wherein  the  defendant  agreed  to  pay  plaintiff  $90  a  year  for  use  and  occupa- 
tion of  the  same  premises  for  a  term  immediately  preceding  the  alleeed  tres- 
pass. In  rebuttal  Uie  defendant  offered  to  show  that  it  executed  this  lease 
when  an  injunction  against  it  and  in  favor  of  plaintiff  was  pending,  and  that 
it  had  no  alternative  but  to  accept  plaintiff's  terms,  or  turn  its  \og^  over  St 
Anthony  Falls  and  lose  them.  Held,  that  the  lease  being  thus  used  against 
defendant  as  an  admission  that  the  use  of  the  premises  was  worth  what 
it  agreed  to  pay,  he  had  a  right  to  explain  the  circumstances  under  which 
it  was  made.  —  Weaver  v.  Mississippi  and  Bum  Biver  Boom  Co.,  Sup.  Ct. 
Minn.«  N.  W.  Bep.,  January  14, 18d2. 

See  Bailroabs. 

Troybb.  —  See  Gommov  Garrdcr. 

Usury. — ScoNatiokal  Banks. 

Vendor-Yrndsr.  —  Jfower  of  inferior  officer  of  corporation  with  regard  to 
contract  made  by  superior  officer  —  Feict  for  jury  —  Measure  of  damages,  — 
The  rescission  bv  a  subordinate  officer,  not  having  authority  to  rescino,  of  a 
contract  made  Dy  his  superior  officer,  will  not  bind  the  corporation  unless 
subsequently  ratified  by  said  superior  officer.  When  the  authority  of 
an  agent  to  rescind  a  contract  made  by  his  principal  is  a  disputed  fisct  in  the 
case,  it  is  one  for  the  jury,  and  not  for  the  court  to  determine.  The  reftisal 
by  the  vendee  to  receive  goods  sold  is  a  breach  of  the  contract,  if  unauthor- 
ized by  any  act  of  the  vendor ;  but  the  vendor,  by  his  conduct,  may  release 
the  vendee  trom  his  obli^tion  to  take  the  goods.  In  an  action  by  vendor 
against  vendee,  for  refusing  to  receive  goocb  sold,  the  measure  of  damages 
is  the  difference  between  the  price  agreed  to  be  paid,  and  the  cost  of  the  ar- 
ticle to  the  vendor.  —  Allegheny  Valley  B.  Oo.  v.  Steele,  Sup.  Ct  Pa.,  W. 
N.  C,  Januaiy  19,  1882. 

Vendofi^s  Hen — Dower,  —  A  lien  for  purchase-money  does  not  destroy 

the  widow's  claim  for  dower  in  the  property.  A  vendor's  lien  on  the  dow- 
able  estate  of  the  husband  does  not  affect  the  widow's  claim  to  the  rents  of 
the  estate,  from  his  death  to  assignment  of  dower,  and  such  rents  should  be 
disposed  of  as  though  the  lien  were  not  existent.  •—  Wilson  v.  Swing,  OL 
App.  Ky.,  Bep.,  March  1, 1882. 

See  Insurangb  (Firr)  ;  Lmr. 

Waiyxr.  —  See  Inburavgi  (Firs). 
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Wills.  — Devise  coupled  with  directum  that  deviaee  shall  pay  a  leaaey  —  Per' 
tonal  liability  of  aevisee  arises  from  acceptance  of  devise  —  Statute  of  Lim- 
itations— Married  woman,  exempt  from  operation  of  statute,  —  A  deyisee 
who  accepts  a  devise  which  is  coupled  with  a  direction  by  the  testator  that 
the  devisee  shall  pay  a  sum  of  money  to  another,  renders  nimself  personally 
liable  to  pay  such  sum.  This  is  so  whether  the  legacy  is  or  is  not  made  a 
charee  on  tne  land  devised.  The  Statute  of  Limitations  applies  to  any  ac- 
tion Drought  after  six  years  to  enforce  such  implied  contract,  except  as  to 
persons  exempted  in  the  proviso,  including  married  women.  The  rule  that 
the  statute  does  not  apply  to  an  action  against  executors  for  a  legacy,  does 
not  appl}[  to  a  suit  against  a  devisee  to  recover  a  l^nicy  which  the  testator 
directs  him  to  pay.  —  Etter  et  aL.  v.  Greenawalt,  Sup.  Ct  Pa.,  W.  N.  C, 
February  2, 1882. 

--^  Married  women — Husband  and  wife  —  Trusts  and  trustees — Sole  and 
separate  use — Life  estate  —  Active  and  dry  trusts. — A  testator  possessed 
or  personalty,  and  seised  of  realty,  having  six  children,  divided  his  residuary 
estate  into  six  parts.  Five  of  these  parts  he  devised  and  bequeathed  sever- 
ally to  five  of  his  children.  The  remaining  sixth  he  devised  and  bequeathed 
to  a  trustee,  *Mn  trust  for  my  daughter  if,  wife  of  A.  B.,  and  to  her  heirs 
and  assiens  forever.*'  He  directed  said  trustee  to  collect  the  interest  annu- 
ally, and  pay  the  same  to  M.,  and  on  M.'s  death,  directed  that  the  subjects 
of  the  trust  should  be  transferred  and  conveyed  to  her  heirs.  A.  B.  died,  and 
then  testator  died.  Held^  that  testator's  intention  was  to  create  an  active 
trust  during  the  whole  of  M.'s  life,  and  not  merely  to  create  a  sole  and  sep- 
arate use  durine  her  coverture;  that,  therefore,  the  truat  continued, 
notwithstanding^uie  death  of  M.'s  husband.  — Lightner's  Appeal,  Sup.  Ct 
Pa.,  W.  N.  C,  February  16,  1882. 
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CJOKTRAOTS  BXTWSSN  YXNDOBS  AND  PXTKCHABSBa  WITHIN  THS  StATUTX  Of 

Frauds.  — Irish  L.  T.,  January  28,  1882. 

OoNTXTANOxs  Df  Fbaud  Of  DowxB.  —  Gent  L,  J.,  Febroaiy  10, 1882. 

DxooTS.  — Alb.  L.  J.,  March  11, 1882. 

Equitable  Ldens  upon  Personal  Profxrtt.  —  Va.  L.  J.,  February,  1882; 
Gent.  L.  J.,  January  20,  1882. 

Expert  Testhi ont.  —  Ky.  L.  Rep.,  February,  1882. 

Liability  por  Lying  Aoents.  —  Irish  L.  T.,  January  7,  1882. 

Liability  op  Subscribers  as  Appectxd  by  Amendments  to  Gharters 
OP  Corporations.  —  Am.  L.  Rev.,  February,  1^2. 

Liability  op  Trust  Estates  to  Debtors  op  the  Bxnepiciary.  —  Va.  L. 
J.,  January,  1882. 

Loss  OP  Goods  by  Garriers.  —  Irish  L.  T.,  February  4,  1882. 

Maritime  Liens.  —  Am.  L.  Reg^  January,  February  and  March,  1882. 

Mental  Unsoundness  and  Testamentary  Power.  —  Ky.  L.  J.,  March, 
1882. 

Newspaper  Libels.  —  Irish  L.  T.,  December  17,  1881. 

Objections  to  Grand  Jurors. — Am.  L.  Rer.,  March,  1882. 

Op  the  Place  of  Making  Gorporate  Contractts  and  Doing  Gorforatb 

Acts.  — West.  Jur.,  February,  1882. 

Proceedings  op  Grand  Jury  —  How  par  Secret.  —  West  Jur.,  January, 

1882. 

Some  Features  op  Maritime  Liens.  —  Am.  L.  Rev.,  March,  1882. 

The  Action  op  Malicious  Prosecxttion  —  Probable  Gaube.  —  Cent  L-  J., 
January  27  and  February  8,  1882. 

The  Right  op  a  Mortgagee  to  a  Personal  Order  Against  the  Pur- 
chaser OP  THE  Mortgaged  Property. — Can.  L.  T.,  February  and 
March,  1882. 

The  Slander  op  a  Person  in  his  Galling.— Irish  L.  T.,  January  28,  and 
February  11,  18,  25,  1882. 
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-^^^THLY  DIGEST  OF  CASES  REPORTED  IN 
THE  LA  W  PERIODICALS. 

^>>£PARED   BY  GEORGE  WALKER,  ESQ.,  OF  THE   ST.  LOUIS   BAR. 

V  u«  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
^VV  \h«  points  decided  in  the  latest  reported  cases  of  importance,  and  to  show 
^^  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a  syllabus 
of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  journal 
where  the  case  is  reported.] 


NAME. 

Albany  Law  Joamal. 

American  Law  Magazine. 

American  Law  Record. 

American  Law  Register. 

American  Law  Review. 

Canadian  Law  Times. 

Central  Law  Joamal. 

Chicago  Leral  News. 

Cincinnati  Law  Bulletin. 

Colorado  Law  Reporter. 

Criminal  Law  Magazine. 

Daily  Register. 

Federal  Reporter. 

Internal  Revenue  Record. 

Insurance  Law  Journal. 

Irish  Law  Times. 

Jonmal  of  Jurisprudence. 

Kentucky  Law  Journal. 

Kentucky  Law  Reporter. 

Law  Journal. 

Law  Magazine  and  Review. 

Legal  Adviser. 

Legal  Intelligencer. 

Ugal  News. 

Maryland  Law  Record. 

Morrison's  Transcript. 

Xorth- Western  Reporter. 

New  Jersey  Law  Journal. 

Ohio  Law  Journal. 

Pittsburg  Legal  Journal. 

f'aciflc  uoast  Law  Journal. 
Reporter. 

Southern  Law  Journal. 
Texas  Law  Journal. 
Texas  Law  Reporter. 
Vii^nia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Ci^es. 
Western  Jurist. 
Wisconsin  Legal  News. 


ABBREVIATION. 

Alb.  L.  J. 
Am.  L.  Mag. 
Am.  L.  Rec. 
Am.  L.Reg. 
Am.  L.  Rev. 
Can.  L.  T. 
Cent.  L.  J. 
Ch.  Leg.N. 
Cin.  L.  Bui. 
Col.  L.  Rep. 
Cr.  L.  Mag. 
Daily  Reg. 
Fed.  Rep. 
Int.  Rev.  Rec. 
Ins.  L.  J. 
Irish  L.  T. 
Jour,  of  Jur. 
Ky.  L.  J. 
Ky.  L.  Rep. 
L.  J. 

L.  Mag.  A  Rev. 
Leg.  Adv. 
Leg.  Int. 
Leg.  N. 
MoT  L.  Rec. 
Morr.  Trans. 
N.  W.  Rep. 
N.J.  L.  J. 
Ohio  L.  J. 
Pittsb.  L.  J. 
Pac.  Coast  L.  J. 
Rep. 

South.  L.  J. 
Texas  L.  J. 
Tex.  L.  Rep. 
Va.  L.  J. 
.    Wash.  L.  Rep. 
Week.  Jur. 
W.  N.  C. 
West.  Jur. 
Wis.  Leg.  N. 


ADDRESS. 


PUBLISHED.     PRIOE. 


Albany,  N.  Y. 
Chicago,  111. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston  Mass. 
Toronto,  Can. 
St.  Louis,  Mo. 
Chicago,  111. 
Cincinnati,  O. 
Denver,  Col. 
Jersey  City. 
New  York. 
St.  Paul,  Minn. 
Washington,  D.  C. 
New  York. 
Dublin,  Ireland. 
Edinburg,  Scotland. 
Louisville,  Ky. 
Frankfort,  Ky. 
London,  Eng. 
London,  Eng. 
Chicago,  Ul. 
Philadelphia.  Pa. 
Montreal,  Can. 
Baltimore,  Md. 
Washington,  D.  C. 
St.  Paul,  Minn. 
Newark,  N.  J. 
Columbus,  Ohio. 
Pittsburg,  Pa. 
San  Francisco,  Cal. 
Cambridge,  Mass. 
Nashville,  Tenn. 
Tyler,  Texas. 
AuHtin,  Texas. 
Richmond,  Va. 
Washington,  D.C. 
Bloomington,  111. 
Philadelphia,  Pa. 
Des  Moines,  Iowa. 
Milwaukee,  Wis. 


Weekly. 
Monthly. 

16 

25 

Monthly. 

60 

Monthly. 

60 

Monthly. 

60 

Monthly. 

Weekly. 

86 

Weekly. 

10 

Weekly. 
Monthly. 

60 

Bi-monthly. 

Daily. 

5 

Weeltly. 

60 

Weekly. 
Monthly. 

26 

60 

Weekly. 
Monthly. 

Mohthly. 

50 

Monthly. 

Weekly. 

6d 

Quarterly. 
Weekly. 

26 

Weekly. 

Weekly. 

Weekly. 
Monthly. 

10 

Weekly. 
Monthlv. 

26 

25 

Weekly. 

25 

Weekly. 

Weekly. 

25 

Weekly. 
Monthly. 

20 

60 

Weekly. 

W^eekly. 
Monthly. 

60 

Weekly. 

10 

Weekly. 

15 

Weekly. 
Monthly. 

20 

50 

Weekly. 

10 

AccoKD  AND  Satisfaction.  —  BilU  and  notes^  acceptance  q^,  in  discharge  of  a 
larger  debt  due,  —  The  acceptance  of  a  negotiable  promissory  note  in  dis- 
charge of  an  undisputed  debt  after  it  is  due,  which  note  is  for  a  less  sum  thart 
the  amount  of  the  debt,  operates  as  a  s'ood  accord  and  satisfaction.  Semhle 
that  payment  of  part  of  an  undisputed  debt  after  it  is  due,  though  accepted 
in  full,  is  not  a  good  accord  and  satisfaction.  —  Mechanics'  Bank  of  Harris- 
burg  p.  Huston,  Sup.  Ct  Pa.,  W.  N.  C,  May  16,  1882. 
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AcTiOKB.  y  Splitting  entire  came  of  action — Several  distinct  causes  ofaetion— 
Note  toith  interest  payable  annually  or  semirannually. — A  party  cannot 
divide  an  entire  demand  or  cause  of  action,  and  maintain  several  suits  for  iu 
recovery ;  and  a  recovery  for  a  part  of  an  entire  demand  will  bar  an  action 
for  the  remainder,  if  due  at  the  time  the  first  action  was  commenced.  Where 
a  plaintiff  has  several  distinct  causes  of  action,  he  mav  elect  to  sue  upon  one, 
or  any  one  of  them  he  chooses,  and  he  has  the  furtner  election  to  unite  in 
one  suit,  under  certain  restrictions,  several  causes  of  action.  Where  a  prom- 
issory note  is  g^ven,  payable  in  two  or  more  years,  with  interest  payable  anna- 
ally,  or  semi-annually,  the  holder  may,  at  tne  end  of  each  year,  or  half  year, 
as  the  case  may  be,  sue  and  recover  the  interest,  and  this  will  be  no  bar  to  a 
suit  on  the  note  when  it  shall  become  due.  — Dulaney  v.  Payne,  Sup.  Ci  HI, 
Leg.  Adv.,  April  11, 1882;  Alb.  L.  J.,  April  1, 1882. 

Admibaltt.  —  Salvaae  —  Abandonment  of  vessel.  —  The  master  and  crew  of 
a  vessel  left  her  in  tne  open  lake  after  a  collision,  fearine  she  would  sink,  and 
went  on  board  another  vessel  which  took  them  to  port  tor  the  purpose  of  ob- 
taining a  tug  to  go  to  the  relief  of  the  wreck.  The  abandonment  was  nut 
without  hope  of  reclaiming  the  wrecked  vessel :  and,  held,  not  to  be  a  case  of 
technical  derelict.  The  finders  of  a  wrecked  and  deserted  vessel,  having  taken 
possession  of  her,  have  the  right  to  retain  possession  until  iJieir  just  demands 
shall  be  paid,  or  until  she  snail  be  taken  into  the  custody  of  the  law,  pre- 
paratory to  the  amount  of  the  salvage  bein^  lawfully  ascertained.  But  it  is 
not  permissible  for  the  salvors  to  unreasonably  exclude  the  master  and  crew 
of  tne  wrecked  vessel,  who  are  in  pursuit  of  her,  from  all  relation  to  and  in- 
terest in  the  propertv. — Bewick  et  al.  v.  Schooner  Hyderabad,  U.  S.  Di^t. 
Ct.  East  Dist.  Wis.,  Ch.  Leg.  N.,  April  15,  1882. 

Jettison  of  deck  load  —  General  average. —  An  insurer  of  the  hull  of  a 

vessel  is  liable  to  contribute  to  general  avera^  for  Jettison  of  the  deck  load 
when  the  custom  or  usage  of  the  trade  in  whieh  the  vessel  is  employed  is  to 
carry  part  of  her  cargo  on  deck.  A  clause  in  a  policy  of  insurance,  prorid- 
ing  that  adjustments  for  losses  shall  be  subject  to  the  usages  and  regulation^ 
of  the  port  of  New  York,  relates  only  to  the  manner  of  making  the  adjust- 
ment, and  does  not  control  the  question  of  the  extent  of  the  liability  of  the 
underwriter,  although  it  appears  that  by  the  usage  of  that  port,  no  general 
average  can  be  claimed  for  jettison  of  a  deck  loa£  —  Hazelton  v.  Manhattan 
Life  Ins.  Co.,  U.  S.  Cir.  Ct  North.  Dist  III.,  Ch.  Leg.  N.,  Mav  6, 1882;  L^- 
Adv.,  May  9,  1882. 

Collision — Loss  of  life. — A  court  of  admiralty  has  jurisdiction  of  *n 

action  in  collision  for  damages  for  the  loss  of  life  in  consequence  of  such  col- 
lision. —Ex  Parte  Gordon,  U.  S.  Sup.  Ct,  Rep.,  April  6, 1882. 

Adoption.  —  Illeffitimate  child  —  Adoption — Agreement  to  make  heir — Ef^ 
of  agreement  on  statute.  —  There  was  an  arrangement  between  Wallace, ^^^ 
father  of  the  illegitimate  child,  and  its  mother,  that  he  was  to  take  the  child 
and  support  it,  and  brin^  it  up  in  his  family,  and  treat  it  as  his  Intimate 
child;  out  there  was  not  m  addition,  a  contract  touching  the  right  ofinbe^^' 
ance ;  that  the  child  should  be  an  heir  of  Wallace,  and  receive  such  share  oi 
the  real  and  personal  estate  as  he  mieht  be  possessed  of  at  the  time  of  his 
•death,  as  if  she  had  been  the  lawful  child  of  himself  and  wife.  Held,  that 
an  agreement  in  consideration  of  future  illicit  co-habitation  between  thep^i^ 
ties.  IS  void ;  and  past  co-habitation  does  not  form  an  adequate  consideration 
for  a  promise  not  under  seal.  The  promise  to  make  the  child  an  ^^^  l^ 
■something  over  and  beyond  support;  there  was  no  legal  liability  to  m^^ ' 
an  heir,  or  moral  obligation,  so  that  there  was  no  such  legal  liability  or  e^^ 
moral  obligation  to  support  such  a  promise.  Courts  cannot  allow  the  statute 
of  adoption  to  be  frustrated  by  carrying  into  execution  a  mere  verbal  «^*^ 
ment  of  the  husband  alone  to  adopt  an  illegitimate  child.  — Wallace  v.W^ 
pleye,  Sup.  Ct  111.,  Ch.  Leg.  N.,  May  6, 1^2. 

Adultkbt.  —  Evidence.  —  The  fact  of  adultery  may  be  inferred  firom  c^^'S* 
stances  that  lead  to  it,  by  fair  inference,  as  a  necessary  conclusion.   ^* 
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Adxtltert  —  Continued. 

where  it  was  proved  that  the  wife,  under  an  assumed  name,  had  occupied 
the  same  stateroom  with  one  B.  during  a  voyage  to  Europe,  and  had  subse- 
quently lived  with  B.  as  his  housekeeper  or  ^est,  tog^ether  with  other  facts 
not  rebutted  in  any  way,  pointing  to  a  crimmal  relation,  adultery  was  in- 
ferred, without  direct  evidence  of  the  fact.  —  Lefaivre  v.  Belle,  Sup.  Ct 
MonU,  Leg.  N.,  April  8,  1882. 

Advanczmknts. — Definition  of  loose  deelaratione  of  a  parent  —  An  ad- 
vancement is  the  giving  by  anticipation  of  the  whole  or  a  part  of  what  it  is 
supposed  the  child  or  person  advanced  would  be  entitled  to  receive  on  the 
death  of  the  party  making  the  advancement  It  is  a  pure  and  irrevocable 
eifL  Loose  declarations  of  a  parent,  that  he  intended  an  existing  debt  should 
be  an  advancement,  not  evidenced  by  writing,  nor  made  to  the  cnild,  nor  as- 
sented to  by  him,  nor  accompanied  by  an^  act,  are  not  sufficient  to  destroy 
the  debt  and  to  change  it  by  way  of  gift  into  an  advancement. — Harley  o. 
Harley,  Ct  App.  Md.,  Ohio  L.  J.,  May  4,  1882 ;  Va.  L.  J.,  March,  1882. 

Armt  Officers.  —  Increased  pay  —  Retired  list  —  Computation,  —  Army 
officers  retired  from  active  service  with  reduced  pay  are  still  in  the  service, 
and  are  entitled  to  the  increased  pay  which  the  law  allows  for  every  five 
years*  service  while  in  that  condition  as  well  as  when  in  active  service.  The 
ten  per  centum  increase  of  pay  which  the  statute  allows  for  every  period  of 
five  years  is  to  be  computed  on  the  sum  primarily  fixed  as  salary  per 
annum,  with  the  increase  for  each  five  years  previously  earned  added  to  tnat 
sum,  when  its  increase  for  any  new  period  of  five  years  is  to  be  computed.  — 
United  SUtes  v.  Tyler,  U.  S.  Sup.  Ct,  Rep.,  April  12,  1882. 

AssiomncNT.  —  Validity  of  subsequent  assignment  —  Inference  of  authority 
to  make  same  —  Authority  of  one  partner  during  permanent  absence  of 
other.  — An  assignment  for  the  benefit  of  creditors  invalid  by  reason  of  the 
defective  justification  of  the  sureties  on  the  bond,  is,  nevertheless,  valid  as 
between  the  assignors  and  assignee  to  pass  the  title  of  the  property  to 
the  latter  in  trust;  and  a  subsequent  assignment  may  be  made  by  one  or  two 
partners  for  the  purpose  of  correcting  the  first,  and  his  authority  to  make 
the  same  in  the  absence  of  the  other  partners,  whose  intention  to  make  a 
valid  and  effectual  assignment  is  manifest  in  his  making  the  first.  One  of 
two  partners  may  make  a  valid  assignment  under  seal  which  will  transfer 
the  real  property  of  the  firm  to  the  assignee,  with  the  consent  of  the  other, 
and  may  make  a  valid  assignment  of  all  of  the  property  of  the  firm  for  the 
benefit  of  creditors  without  preference,  after  the  other  partner  has  left  the 
United  States  with  the  design  not  to  return,  and  before  leaving  attempted 
to  make  a  valid  assignment  and  abandoned  all  control  over  the  property  and 
business  of  the  firm.  —  Rumerv  v.  McCulloch,  Sup.  Ct  Wis,,  Wis.  Leg.  N., 
May  11, 1882 ;  N.  W.  Rep.,  April  29,  1882. 

Attachment.  —  Bonds  d^sited  by  foreion  insurance  company  with  superin' 
tendent  of  insurance. —  Bonds  deposited  by  a  Virginia  insurance  company 
with  the  superintendent  of  the  insurance  department  at  Albany  are  not  sub- 
ject to  attachment  in  his  hands  at  the  suit  of  a  non-resident  of  New  York, 
not  claiming  under  a  policy  issued  to  a  citizen  or  inhabitant  of  New  York.  — 
Providence  and  Stoning^n  Steamship  Co.  v.  Virginia  Fire  and  Marine 
Ins.  Co.,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  April  12, 1882. 

~^  Funds  of  city  deposited  to  meet  interest  on  bonds,  not  subject  to.  —  The 
plaintiff,  a  general  creditor  of  the  city  of  Elizabeth,  New  Jersey,  soueht 
to  attach  certain  moneys  belonging  to  the  city  which  the  comptroller  hadde- 
posited  with  defendant  to  meet  the  interest  due  upon  the  bonds  of  the  city 
on  the  following  day,  which  deposit  the  defendant  had  accepted  for  that 
specific  purpose.  Held,  that  the  transaction  amounted  to  a  special  deposit 
for  the  benefit  of  the  bondholders ;  that  the  defendant  accepted  it  upon  that 
trust;  and  that,  therefore,  the  fund  could  not  be  attached  at  the  suit  of 
a  general  creditor.  —  Hurd,  Receiver,  r.  Farmers*  Loan  and  Trust  Co.,  Sup. 
Ct  N.  Y.,  Daily  Reg.,  April  13,  1882. 
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dultnt  lale.  —  One  O    n  mor.,-..       e   t.     j, 

,  und  arraneed  with  Y  *('!..      "    I        ""  "f  C.  &  Co„  went  to 

«ni  twentv-flve  boei.  >nd  wonid  h  .  ?  ^"^  pnrchaspd  one 
L-pon  lh.»  ™p,,.e„Slo„,  tlT.  ;"„  "•  '"°  '""d-d  b.v  S.tntd.,- 
i  to  other  p,rli„.  H,U.  th.t  ,n  .tl^'l™''e"r.jS„f,^-  """  """' 
Co.,  upon  the  iironnd  thnt  the  debt  wa^  f™,uSi  ,^  ^  propertv 
..u,t.,ned.--fo.ng.  Cop.,.  Su'p^  ZT^'^if^^^^^'^Z'^^'^- 

:i.;n^;i!°;tri,trs;?r,;t.2'Sh-b^r''f''"--<'»'  f-  >'• 

o  Ihe  benefit  of  the  e^mptbiT  Uw  K^P^"-'"'-  '%'''■  "»'l  he  was 
S.  W.  Kep.,  May  6,  leH^         '"W.-Chesney  t..  Francisco,  Sup, 

-t  bv  «  non.re.iJet.1  partnership  [„  'he  Arm  X,e  i,^^?  ^^~t^" 

n,.d.';,  „rt„  ™u  ,i„X"  r.-T^r,? •*°"  '•'■;■  -.Th=  a,. 
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.Id  in  the  .e.tl.\,£  o"l«;  "„, i7of  fh7.'J"'  "T^"'  "'Pl'-'-'d 
«  the  hnnd.  ot  reoeiveiTiiCra  J  o,  i  ;*'"."'  "•"I"nt  oo,^ 
Attoniev.G..ner»l  e  cJ^Hen^t^ll  ?  f  ^  J?"  '","''■"'«  not  eu- 
ipiU  IS,  1SS2!  li.p..  M™"™ri2.  '  '*■■  ^"^  -^Pf-  •''■   Y.. 

™ted  b.  the  l-ni'od^iTti  "d  c'K  w*°"  "i?  ''"■'  '°"'>— 
■r.  end  b;  him  he  d  to  .»S»,  ..  K  '""  '  ^  "iW  S"l« 

it  C«uttbv  .hioh  tribunTh,  ...  .HeJ'",?""  "'  ""  l'°"«J 

t';o^t^s"ro^„T%°K"i^>'-"?A"^^^ 
nd„.,i„.ie,ri>p"4tr,s*s''Srs;t-!'u-i' 
c  .sri'iSi'jt  ■;•  s™bf' f?  5^  ■»• ''»i».i  su;»  ciS 
K.P..  !.„.  wt  Sh^Tt  Si.v\^&■  "-'•  "*  ■>-•  «■>■■ 

-  PdrffKrjAip  of  fat>i 
prior  debU  <jf  father. 
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4kxruptcy  —  Continued. 

nership  with  an  infant  son,  the  father  contributing  his  stock  of  merchandise 
and  some  book  accounts,  and  the  son  his  time  and  services,  each  to  have  a 
half  interest.    Thenceforth  the  business  was  conducted  in  the  name  of  and 
by  the  firm  openly  and  notoriously,  and  with  the  knowledge  of  the  father's 
individual  creditors,  for  more  than  a  year,  durine  which  time  the  old  stock 
was  disposed  of  and  a  new  stock  bous^ht  by  the  firm,  very  largely  on  credit. 
One  of  the  old  individual  creditors  of  the  father  then  levied  upon  the  new 
stock,  whereupon  the  partners  upon  their  loint  petition  (which  did  not  dis- 
close the  son's  infancy)  were  adjudged  banRrupts.     Heldf  that,  however  it 
mip^bt  have  been  with  respect  to  the  original  stock  of  goods,  the  new  ac- 
quisitioDS  of  the  firm  could  not  be  seized  bv  the  father's  creditors,  but  must 
be  treated  as  firm  property  and  the  proceeds  applied  to  firm  debts.  —  In  re 
Minor  and  Minor,  Partners  as  H.  Clay  Minor  a  Son,  Bankrupts,  U.  S.  Dtst 
Ct.  "West.  Dist  Pa.,  Pittsb.  L.  J.,  April  12,  1882;  Fed.  Rep.,  May  16,  1882 

Evidence  —  Judgment  in  conversion — Trusty  express  or  implied — Debt 

in  fiduciary  capacity.  — In  an  action  of  conversion  for  the  misappropriation 
of  property  held  by  the  defendant  in  a  fiduciary  capacity,  the  judgment  re- 
covered therein  does  not  necessarily  rest  upon  the'  allegation  of  an  express 
trust;  the  trust  may  be  one  arising  by  implication.  The  relation  ansing 
from  the  deposit  of  bonds  with  A.  "  as  agent  and  broker,  and  in  a  fiduciary 
capacity,"  and  upon  an  express  agreement  to  return  the  bonds  on  ten  days' 
notice,  is  that  of^aeency,  and  not  of  an  express  trust,  and  a  judgment  for  the 
conversion  of  the  bonds  will  not  evidence  a  debt  created  in  a  fiduciary  capac- 
ity as  contemplated  by  the  Bankrupt  Act,  and  prevent  a  discharge  of  the 
debt  thereby.  — Palmer  o.  Hussey,  Ct.  App.  N.  Y.,  Rep.,  April  12, 1882. 

I*r%or  attachments,  —  Proceedings  in  bankruptcy  do  not  operate  to  dissolve 

an  attachment  issued  from  a  State  court  and  levied  more  than  four  months 
prior  to  filing  a  petition  in  bankruptcy.  The  debtor's  title  passes  to  the  as- 
signee charged  with  the  lien  created  by  the  attachment.  —  Davis  v.  Fried- 
lander,  U.  S.  Sup.  Gt,  Oh.  Leg.  N.,  March  18,  1882. 

Delioerv  of  mortgage  —  Its  effect  —  Preference — Bights  of  creditor  and 

surety.  — In  Pennsylvania,  a  mort^pige  upon  delivery  oecomes  eo  instanti 
efifective;  therefore,  an  assignee  m  bankruptcy  cannot  avoid  a  mortgage 
given  by  wav  of  preference,  if  it  was  delivered  more  than  two  months  before 
Uie  proceeaings  in  bankruptcy  against  the  mortgagor  were  commenced, 
although  not  recorded  until  within  the  two  months.  It  is  the  privilege  of 
the  creditor  to  avail  himself  of  counter-securities  given  to  and  held  by  the 
surety,  but  the  law  does  not  force  them  upon  him  against  his  consent  If 
he  is  satisfied  with  his  original  security  ne  may  stand  on  it.  Where  the 
surety  takes  a  counter-security  for  his  own  indemnification  and  the  creditor 
is  not  a  party  to  the  transaction  and  has  not  adopted  the  act  of  the  surety, 
Uie  creditor  may  prove  in  bankruptcy  as  an  unsecured  creditor,  and  such 
proof  does  not  release  or  affect  the  inaividual  liability  of  the  surety  to  the 
creditor.  —  Curry,  Assignee,  v.  McCauley,  U.  S.  DisL  Ct.  West.  Dist.  Pa., 
Pittsb.  L.  J.,  May  10,  1882;  Fed.  Rep.,  May  16,  1882. 

Action  on  new  promise  made  before  discharge  in  bankruptcy  —  Sufficiency 
of  consideration.  —  A  promise  made  by  a  debtor,  after  the  filing  of  his 
petition  in  bankruptcy,  but  before  his  discharge,  to  pay  an  existing  debt,  is 
enforceable,  if  supported  by  a  valuable  consideration,  whether  adequate  or 
not.  —  Thomberry's  Administrator  v.  Dils,  Ct.  App.  Ky.,  Ky.  L.  J.,  May, 
1882 ;  Ky.  L.  Rep.,  May,  1882. 

Banks  and  Banking.  —  President  of  bank  —  Liability  for  causing  over- 
draft. —  Where  the  president  of  a  bank  causes  overdrafts  to  be  paid  by  the 
bank,  it  is  a  fraud  in  law  on  the  part  of  that  officer,  for  which  he  is  liable  to 
the  bank.  Where  the  president  of  a  bank  makes  loans  of  the  bank  funds 
to  irresponsible  persons,  without  security,  having  a  private  interest  of  his 
own  to  advance  thereby,  the  bank  may  charge  him  personally  with  the 
loans,  and  recover  the  amount  at  law.  —  Oakland  Bank  of  Savings  v,  Wil- 
cox, Sup.  CU  Cal.,  Rep.,  April  12,  1882. 
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Benxyolknt  Socdbtiss. — Members  in  good  standing  entUUd  to  benefit — Bur- 
den of  proof  as  to  standina  —  Notice — Expelling  members  —  Mandamus. — 
Where  the  certificate  of  a  benevolent  association  is  issued  setting  forth  that 
the  member  is  in  good  standing,  and  his  nominee  will  at  his  death  be  entitled 
upon  its  surrender  to  a  certain  benefit :  held,  that  in  the  absence  of  eTidence 
to  the  contrary,  he  will  be  presumed  to  remain  in  ^ood  standing;  thereafter. 
The  burden  oi  proof  to  show  the  contrary  rested  with  the  association.  Where 
notice  of  assessment  was  required  to  be  read  in  open  lodge,  and  evidence  of 
such  reading  was  not  clear  and  the  member  was  aosent,  and  it  was  not  dearly 
proved  that  the  notice  had  been  sent  to  him,  or  if  sent,  received,  there  was 
sufllcient  evidence  to  justify  a  finding  that  the  insured  was  not  validly  sus- 
pended for  non-payment  of  dues.  An  application  for  reinstatement,  if 
grounded  on  unjust  suspension,  does  not  affect  the  case.  A  member  cannot 
be  expelled  without  notice.  Mandamus  will  lie  in  favor  of  a  member  improp- 
erly expelled  without  notice  and  hearing— Supreme  Lodge  Knights  of  Elonor, 
V.  Annie  Johnson.    Sup.  Ct.  Ind.,  Ins.li.  J.,  April,  1882. 

Bills  and  Notxs. — Accommodation  indorser — Liability  of —  Collateral seeur- 
Uy. —  One  not  induced  b^  fraud  who  indorses  a  negotiable  promissory  note 
owned  by  another,  for  bis  accommodation,  without  restriction  as  to  its  use, 
is  liable  to  an  indorsee  who  receives  it  in  good  faith  from  the  owner,  before 
due,  as  collateral  security  for  an  antecedent  debt  of  such  owner,  although 
there  be  no  other  consiaeration  for  giving  such  collateraL — Pitts  o.  Fogle- 
song.  Sup.  Gt.  Ohio,  Ohio  L.  J.,  March  80,  1882. 

Locality  of  date  —  Pre8um,ptum  of  residence — Absence  of  maker — Duty 

of  agent  for  collection, —  The  locality  at  which  a  promissory  note  is  dated  is 
presumed  in  law  to  be  the  place  of  the  maker's  residence.  If  the  maker  of 
a  promissory  note  has  neither  place  of  business  nor  residence  in  the  place 
where  dated^  and  is  absent  from  it  at  the  maturity  of  the  note,  the  indorser 
is  changed  without  actual  demand  upon  the  maker,  if  the  holder  has  the  note 
at  such  place  at  maturity,  and  is  ignorant  of  the  actual  residence  of  the 
maker.  By  the  law  of  Mississippi,  a  notary  is  the  agent  of  tbe  holder  of  the 
note  placed  in  his  hands  for  presentment,  and  not  tiie  agent  of  the  bank  to 
which  the  note  is  sent  for  collection,  and  by  whom  he  is  employed.  An 
afent  for  collection  of  a  note  dated  at  a  particular  place,  is  discharged  by 
placing  such  note  in  the  hands  of  a  notary  for  presentment  there;  provided 
ne,  the  agent  for  collection,  is  ignorant  of  tbe  actual  residence  of  the  maker. — 
Brittonv.Nicolls,  U.  S.  Sup.  Gt,  Wash.  L.  Bep.,  April  6, 1882;  Morr.  Trans., 
vol.  3,  No.  5 ;  Gin.  L.  Bui.,  April  24, 1882. 

Accommodation  indorser — Agreement  as  to  joint  and  not  successive  liakU- 

ity. —  An  accommodation  indorser  cannot  set  up,  in  a  suit  against  him  by  his 
indorsee,  that  there  was  an  agreement  between  them  at  the  time  of  putting 
their  names  on  the  paper,  that  such  indorsement  should  constitute  a  joint, 
and  not  a  successive,  liability. — Johnson  v.  Ramsey,  Sup.  Gt.  N.  J.,  Am.  L. 
Bee,  April,  1882. 

Negotiable  instruments  —  Residence  of  indorser — Change  of  residence — 

Protest. — The  purchaser  of  a  promissory  note  who  has  ascertained,  at  the 
time  of  the  purchase,  the  residence  of  the  indorser,  may  rest  upon  that  knowl- 
edge for  the  purpose  of  notice  of  protest.  Holders  of  notes  and  bills  are  not 
bound  to  a  continual  watch  over  the  movements  of  indorsers,  unless  they 
have  received  information  which  puts  them  on  inquiry. — Rowland  v.  Rowe, 
Conn.  Sup.  Ct  of  Errors,  Rep.,  April  26,  1882. 

Sek  Accord  and  Satisfaction  ;  Actions  ;  Evidkncx. 

Bills  of  Lading.  —  Not  negotiable  paper.  —  Bills  of  lading  are  not  ne^tiable 
by  the  law  merchant,  and  a  statute  tnat  makes  them  negotiable  by  indorse- 
ment and  delivery,  the  same  as  bills  of  exchange,  cannot  be  construed  as  en- 
tirely changing  their  character,  and  charging  their  negotiation  with  all  the 
consequences  which  follow  the  negotiation  of  notes  and  bills  of  exchanee.  — 
Phelps  V,  Farmers'  and  Mechanics'  Bank,  Gt  App.  La.,  Gh.  Leg.  N.,  March 
26,  1882. 


« 


DIGEST   OF    RECENT   CASES.  59 

Bills  of  Laoiko  —  Continued. 

Negotiability  —  Powers  of  masters  and  shipping  agents  —  The  legal  char- 


acter  and  effect  of  a  bill  of  lading  stated  in  reference  to  its  negotiable  quality. — 
Neither  the  master  of  a  vessel  nor  the  shipping  agents  of  steamhoats  on  the 
riyers  of  the  interior,  at  points  where  they  receive  and  deliver  car^o,  have 
authority  to  hind  the  vessel  or  its  owner  hy  giving  a  bill  of  lading  for  ^oods 
or  cargo  not  received  for  shipment  Such  a  hill  of  lading,  bein^  outside  of 
the  power  conferred  by  the  agenls*  authority,  is  void  in  the  hands  of  a  per- 
son who  may  have  afterwards  in  good  faith  taken  it  and  advanced  money 
on  iU  —Pollard  et  al.  v.  Vinton,  IT.  S.  Sup.  Ct.,  Daily  Reg.,  April  28,  1882; 
CenU  L.  J.,  May  12, 1882 ;  Rep.,  May  8,  1882. 

Bond. —  Condition  for  delivery  of  papers  —  Action  for  failure —  Tender  — 
Damages,  —  Where  a  bond  was  given  conditioned  that  the  obligor  should 
deliver  to  the  obligee,  within  a  time  stated,  a  certain  land-warrant:  held, 
that  the  obligor  could  not,  after  fiiilin^  to  deliver  the  same  as  agreed,  and  be- 
coming liable  for  damages  for  such  lailure,  defeat  such  liability  hy  a  tender 
or  delivery  of  the  warrant  into  court  —  Bolster  v.  Post,  Sup.  Ct  Iowa,  N. 
W.  Rep.,  April  8.  1882. 

Charitabli  Institutions. —  Subscriptions  to  — Conditions  of  cannot  be  modi- 
fied by  Legislature —  Thnist  position  of  corporations  receiving  such  subscript 
turns  —  Equity  jurisdiction.  —  Charitable  subscriptions  to  corporations 
organized  undfer  State  law  are  in  the  nature  of  contracts,  the  conaitions  of 
which  LegiAatures  cannot  modify,  however  much  they  ma^  modifv  the  organ- 
ization of  a  charity  in  point  of  form ;  corporations  receivin^^  sucli  subscrip- 
tions are  trustees  as  well  for  the  contributors  as  for  the  charitable  institution 
for  which  they  are  collecting  such  subscriptions,  and  when  those  subscrip- 
tions are  made  on  certain  conditions,  as  for  the  benefit  of  a  charity  organized 
in  a  certain  way,  such  corporation  trustees  cannot  be  compelled  to  pay  such 
subscriptions  to  such  charity  after  a  fundamental  change  in  its  organization, 
at  least  without  the  consent  of  the  subscribers.  Tne  general  power  of 
chancery  courts  over  public  charities  is  not  applicable  to  the  case  of  such 
subscriptions,  the^  being  in  the  nature  of  contracts. — American  Printing- 
House  for  the  Blind,  Louisville,  v.  Louisiana  Board  of  Trustees  American 
Printing-Houseforthe  Blind  et  al.,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.8.  No.  5. 

Common  Cabrtir. —  Through  bill  of  lading  —  Liability  of  carrier. —  It  is  quite 
well  settled  in  this  country,  that  each  carrier  on  a  through  bill  of  lading  is  liable 
only  as  respects  his  own  line,  in  the  absence  of  different  understancung.  In 
a  case  where  the  carriage  was  on  a  through  bill  from  Antwerp  to  Boston,  via 
Philadelphia,  and  the  goods  were  damaged  while  being  transported  from 
Girard  Point  to  the  Boston  steamer,  on  lighters  in  charge  of  a  third  party : 
fuldf  that  respondent  had  no  more  control  over  the  agencies  employed  be- 
tween Girard  Point  and  the  steamship  company's  wharf,  than  over  those 
employed  between  the  latter  point  and  Boston,  and  was  not  responsible  for 
damage  incurred  while  the  goods  were  within  control  of  such  agency. — 
Harding  v.  International  Nav.  Co.,  U.  S.  Dist  Ct.  East  Dist  Pa.,  Int.  Rev. 
Rec,  April  24,  1882. 

Recovery  hy  oumer  of  money  in  possession  of  express  employee  —  Consignor 

and  consignee — Oamishmeni  —  Jurisdiction  of  justice.  —  The  real  owner 
of  a  money-package  which  has  arrived  at  its  destination,  and  is  still  in  the 
possession  of  the  express  company,  may  recover  it  from  the  company,  even 
a^inst  the  terms  of  the  contract  of  consignment,  the  consignor  and  con- 
signee, and  regardless  of  the  directions  upon  the  package.  Proceedinp;s  of 
garnishment  are  special  and  stotutory,  and  the  jurisdiction  must  afSrmatively 
appear.  The  afiSaavit  required  by  the  statute  must  appear  to  have  strictly 
conformed  to  the  statute,  or  the  proceedings  are  void  for  want  of  jurisdic- 
tion. —  Wells  V.  American  Express  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March 
16,  1882. 

See  Sales. 

Conspiracy.  —  See  Criminal  Law. 
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CoNBTiTUTiONAL  Law.  —  Sunday  trading,  —  Sect.  800  of  tfae  Penal  Code, 
which  provides  that  ''everjr  person  who  keeps  open  on  Sunday  any  store, 
workshop,  bar,  saloon,  banking-house,  or  other  place  of  business  for  the  pur- 
pose of  transacting  business  therein,  is  punishable,*'  etc,  is  not  in  conflict 
with  Art  L,  sect.  4,  of  the  Constitution,  providing  that  "  the  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without  discrimination  or 
preference,  shall  forever  oe  guaranteed  in  this  State."  — Ex  parte  Burk,  Sup. 
Ct.  Cal.,  Gr.  L.  Mag.,  March,  1882. 

—  Probate  Court  —  Constitutionality  of  act  creating,  — Where  an  act  of  the 
Legislature  is  manifestly  unconstitutional,  it  is  the  duty  of  the  courts  to  so 
hold,  re^rdless  of  consequences ;  but  if  there  is  a  reasonable  doubt  as  to  its 
unconstitutionality,  the  act  should  be  sustained,  whether  any  evil  conse- 
quences would  flow  from  holding  it  invalid  or  not ;  and  the  argument  ab 
tneonvenienti  should  have  little  weight  in  deciding  the  question.  The  Leg- 
islature has  power  to  establish  probate  courts  from  time  to  time,  as  the  wants 
of  the  people  may  require,  subject  to  the  qualification  that  they  are  not  to  be 
establishea  in  any  county  not  navine  a  population  in  excess  of  60,000.  The 
Legislature  ma^  determme  for  itselt  wnen  and  under  what  circumstances  it 
will  exercise  this  authority. — Knickerbocker  v.  The  People  ex  rel.,  etc, 
Sup.  Ot.  111.,  Ch.  Leg.  N.,  March  26,  1882 ;  Am.  L.  Mag.,  April,  1882. 

Liability  to  arrest  —  Extent  of  police  po%oer,  —  A  person  enngedin  bank- 
ing, brokerage,  exchange  or  deposit  business  in  Wisconsin,  in  his  own  name^ 
accepting  and  receiving  oh  deposit  as  such  banker,  broker,  etc,  money  be- 
longing to  another,  knowing,  or  having  ^ood  reason  to  know,  at  the  time  of 
so  accepting  and  receiving,  that  he  ana  his  bank  were  unsafe  and  insolvent, 
is  liable  to  arrest  and  punishment.  The  police  power  of  the  State  extends  io 
all  regulations  afi'ecting  the  health,  good  morals,  peace,  and  safetv  of  society, 
and  under  it  the  State  may  enact  laws  regulating  the  conduct  of  its  citizens 
one  toward  another,  and  the  manner  in  which  each  shall  use  his  property, 
when  such  regulations  become  necessary  for  the  public  good,  and  when  so 
limited,  such  enactments  are  not  repugnant  to  that  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  which  declares  that 
'*  no  State  *  *  *  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." — Baker  v.  The  State,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  April  27,  1882. 

-^-^Act  to  compromise  bonded  indebtedness  of  State  — Provision  for  issuing 
new  bonds,  the  coupons  of  which  should  be  receivable  for  tctxes  and  debts  due 
the  State,  unconstitutional  —  Courts  may  enjoin  officers  of  State  fromissuing 
such  bonds  —  Bribery  of  Legislature  not  ground  for  injunction  against 
execution  of  statute,  —  An  act  of  the  Tennessee  Legislature  to  settle  and 
compromise  the  bonded  indebtedness  of  the  State,  which  provided  for  the 
issuing  of  new  bonds,  the  coupons  on  which  should  be  receivable  in  payment 
of  all  taxes  and  debts  due  the  State,  except  for  taxes  for  the  support  of  the 
common  school  ftmd,  is  unconstitutional.  The  courts  cannot  enjoin  the 
execution  of  a  statute  to  fUnd  a  public  debt  because  of  alle|^ed  bnbery  of 
members  of  the  Legislature  to  pass  it.  Where  a  statute  forbids  suits  against 
a  State  or  any  of  its  officers,  to  reach  the  State,  it  does  not  prevent  a  tax- 
payer from  enjoining  an  officer  who  is  about  to  issue  the  bonds  of  the  State 
in  pursuance  of  authority  conferred  by  an  unconstitutional  enactment— 
Lynn  v,  Polk,  Sup.  Ct  Tenn.,  Am.  L.  Keg.,  May,  1882. 

Exclusion  of  negro  children  from  schools.  —  In  the  absence  of  legislation 

authorizing  it  so  to  do,  a  municipal  board  of  education  has  no  power  to  ex- 
clude colored  children  f^om  any  one  of  its  schools  upon  the  ground  of 
color.  —  Board  of  Education  of  Ottawa  v.  Tinnon,  Sup.  Ct  Kan.,  Alb.  L.  J-i 
April  8,  1882. 

Civil  Rights  Act — Excluding  colored   child    from  public  school,-^ A. 

schoolmaster  excluding  a  colorea  boy  from  a  public  school  is  not  liable  to 
indictment  under  the  Federal  statutes  unless  he  does  so  on  account  of  color, 
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claiming  to  act  under  some  authority  of  law  of  the  State.  The  Legislature 
of  a  State  may  lawfully  appropriate  separate  schools  for  the  education  of 
white  children  and  the  chilaren  of  neg^roes ;  and  where  a  colored  school  is 
thus  set  apart,  and  is  reasonably  accessible  to  the  negro  children,  and  prop- 
erly appointed  with  teachers,  it  is  the  duty  of  a  neCTo  child  to  attend  such 
school,  and  not  the  school  set  apart  for  white  children.  —  United  States  v. 
Bunton,  U.  8.  Cir.  Ct.  Dist  Ohio,  Rep.,  March  22,  1882 ;  Ky.  L.  Rep., 
April,  1882 ;  Ohio  L.  J.,  March  16,  1882. 

CoMTBACTS. — Loan  —  **BorrotD  "  — Irredeemable  bond  — Corporation  —Powers 
of  corporation —  Usury, — The  legal  signification  of  the  word  "borrow'* 
does  not  necessarily  imply  an  undertaking  to  return  the  sum  or  thing  bor- 
rowed. A  contract,  therefore,  may  be  legally  made  by  a  corporation  em- 
powered to  borrow  money  and  issue  bonds,  wnereby  an  irredeemable  bond 
13  issued,  by  said  company,  to  draw  interest  at  a  certain  percentage  upon 
its  face  value,  payable  out  of  the  earning  of  the  company  after  paying  ex- 
penses and  a  certain  dividend  to  stockholders,  with  a  right  to  share  with 
the  latter  in  any  surplus.  Such  a  contract  can  be  made  by  a  corporation  bv 
virtue  of  its  general  power  to  borrow  money  for  corporate  purposes.  Such 
a  contract  is  not  objectionable  on  the  ground  of  usury,  even  if  it  provide  for 
a  rate  of  interest  beyond  the  legal  one,  for  it  is  to  be  paid  only  upon  a  con- 
tingency.—  Appeal  of  the  Philadelphia  and  Reading  R.  Co.,  Sup.  Ct.  Pa., 
Rep.,  April  12,  1882. 

Ckmipresa  company  —  Warehouseman  —  Charges,  —  A  compress  company 

which,  under  its  charter,  rightfully  carries  on  the  business  of  warehouse- 
men in  connection  with  its  main  business  of  compressing  cotton,  has  a  rieht 
to  charge  more  per  bale  for  storing  cotton  not  to  be  compressed  than  for 
bales  to  be  compressed  and  stored.  And,  though  the  charges  may  be  un- 
reasonable, if  a  party,  knowing  the  uniform  charges,  stores  his  cotton  with 
the  company,  the  storing  amounts  to  a  contract  to  pay  the  charges,  and  such 
a  contract  is  not  in  restraint  of  trade  or  void  as  against  pubnc  policy.  — 
Seeligson  v,  Taylor  Compress  Co.,  Sup.  Ct  Texas,  ^p.,  April  12, 1882. 

Mail  service —  Deduction  of  compensation  under  act  of  July  12^  1876,  and 

June  17,  1878 — Waiver,  —  Deductions  under  the  thirteenth  section  of  the 
act  of  Congress  of  July  12,  1876,  and  under  act  of  June  17,  1878,  of  com- 
pensation to  be  paid  for  carrying  mails,  cannot  be  made  against  a  company 
whose  railroad  has  been  the  subject  of  a  land  grant,  when  the  service  had 
been  rendered  during  the  term  of  a  written  contract  for  four  vears  made  by 
the  postmaster-general,  and  which  had  not  terminated  when  the  acts  making 
the  reduction  took  effect  The  performance  by  the  railroad  company  of  the 
service  imposed  upon  it  hy  its  contract  protesting  against  the  reduction  of 
compensation,  is  not  a  waiver  of  any  rights  under  tne  contract  —  Chicago 
and  Northwestern  R.  Co.  v.  United  States,  U.  S.  Sup.  Ct,  Morr.  Trans., 
vol.  8,  No.  6. 

Assignment  of  insurable  interest —  When  void  —  Wager  policies. —  C,  in 

consideration  of  the  promise  of  a  trust  company  to  pay  the  premiums  and 
and  assessments  upon  a  policy  insuring  his  life,  ana  one-tenth  of  the  pro- 
ceeds of  such  policy  at  his  death  to  his  representatives,  assigned  such  policy 
to  the  trust  company.  Held,  that  such  assignment  was  valia  only  as  security 
for  the  repayment  to  the  trust  company  of  the  sums  paid  by  it  upon  the 
policy  and  interest  and  such  company  was  liable  to  the  representatives  of  C. 
on  his  death  for  moneys  received  by  it  on  the  policy  beyond  what  was  re- 
quired for  such  repayment  An  insurable  interest  is  one  arising  from  the 
relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him  such  as  will 
justify  a  reasonable  expectation  of  advantage  or  benefit  from  the  continuance 
of  his  life.  Otherwise  the  contract  is  a  mere  wager.  —  Warwick  v.  Davis, 
U.  S.  Sup.  Ct,  Int  Rev.  Rec,  April  24,  1882. 
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same,  or  that  they  received  and  held  certificates  therefor,  or  that  the  officers 
and  agents  of  the  company  represented  its  capital  to  he  equal  to  the  amount 
of  both  its  authorized  and  unauthorized  stock.  Subscribers  to  the  stock  of 
an  incorporated  company  paid  twenty  per  cent  on  their  shares,  and  it  was 
agreed  between  them  and  the  company  that  no  further  assessments  should 
be  made  thereon,  and  certificates  for  full-paid  shares  were  issued  to  them. 
The  company  was  adjudicated  bankrupt,  and  it  became  necessary  to  assess 
the  unpaid  stock  to  satisfy  claims  of  creditors  of  the  company.  Held,  that 
the  agreement  between  the  company  and  its  stockholders  was  in  equity  yoid 
as  to  creditors ;  that  before  an  action  at  law  could  be  maintained  by  the 
assignees  in  bankruptcy  against  a  stockholder  to  recover  upon  his  unpaid  sub- 
scription of  stock,  some  proceeding  in  the  interest  of  creaitors  in  a  court  of 
competent  jurisdiction,  to  set  aside  the  agreement  between  the  stockbolders- 
and  the  company,  and  to  make  an  assessment  upon  such  unpaid  stock,  was 
necessary;  tnat  until  such  order  of  the  court  and  assessment,  or  some 
authorized  demand  upon  the  stockholder  to  pay  the  balance  due  on  the 
stock,  no  cause  of  action  accrued  against  him  in  favor  of  the  assignees,  and 
the  limitation  prescribed  by  the  second  section  of  the  Bankrupt  Act  did  not 
begin  to  run  in  his  favor.  —  Scovill  v,  Thaver,  U.  8.  Sup.  Ct,  Morr.  Trans., 
vol.  4,  No.  1;  Alb.  L.  J.,  April  16,  1882;  Cent.  L.  J.,  April  14,  1882. 

Stoekholder^a  suit  against  corporation  —  Juriadiciion.  —  A  bill  in  equity 

by  a  stockholder  a^inst  a  corporation  and  its  officers  for  relief,  which  the 
corporation  itself  should  have  sought,  must  not  only  state  the  grievances 
which  entitles  the  stockholder  to  sue,  but  that  he  has  exhausted  all  means 
within  his  reach  to  obtain  redress  within  the  corporation.  Where  alienage 
is  the  jurisdictional  fact,  all  the  parties  on  one  side  of  the  controversy  must 
be  aliens,  and  all  oi»  the  other  side  citizens.  —  Dannmeyer  o.  Coleman,  U.  S . 
Cir.  Ct.  Dist  Cal.,  Pac  Coast  L.  J.,  April  8, 1882. 

Suit  in  sister  State  —  Service  of  process  there  —  Res  adjudicata  —  Juris- 
diction of  foreign  courts.  —  A  corporation,  doing  business  in  a  State  other 
than  thatn-om  which  its  charter  was  derived  and  in  which  its  chief  business 
is  conducted,  may  be  brought  into  the  courts  of  that  State  by  the  service  of 
process  on  its  aeent  there,  independently  of  statute  law  or  warrant  of  attor- 
ney. Where  tne  subject  of  jurisdiction  has  been  litigated  between  the  par- 
ties to  a  suit  brought  in  a  sister  State,  the  decision  tnere  of  the  issue  by  a 
court  of  general  jurisdiction  is  res  adjudicata  between  the  parties  in  the 
domestic  court.  — Diana  v.  Virginia  f^ire  and  Marine  Ins.  Co.,  U.  S.  Cir.  Ct 
East.  Dist  Va.,  Rep.,  April  12,  1882. 

Negligence  of  company  to  conform  to  provisions  of  charter  —  Right  of 

municipality  to  reimbursement  of  expenses  growina  out  thereof —  Limita- 
tions—  Form  of  action,  —  By  the  charter  of  certain  street  railway  compa- 
nies of  Washing^n  and  Georgetown,  the  companies  were  required  to  keep 
their  tracks  and  the  adjacent  part  of  the  streets,  at  all  times,  well  paved  and 
in  good  order,  without  expense  to  the  United  States,  and  to  the  District,  the 
District  beine  also  bound  by  statute  to  take  all  proper  care  of  its  streets  and 
avenues.  Held,  that  after  the  acceptance  of  their  charters,  the  companies 
could  not  be  heard  to  object  that  the  provision  was  illegal  or  incapable  of 
enforcement  against  them ;  that  the  right  of  action  grew  out  of  and  was 
founded  upon  tne  obligation  in  the  charters  as  well  of  the  District  as  of  the 
companies,  and  that  the  suit  was  an  action  founded  upon  those  statutes ; 
that  the  statutory  obligation  of  the  companies  had  been  broken  if  the  pav- 
ing had  caused  any  expense  to  the  District,  and  this  fact  would  furnish  the 
consideration  and  foundation  of  the  claim  for  reimbursement ;  that  the 
action  was  not  within  any  of  the  enumerated  actions  mentioned  in  the  first 
section  of  the  Maryland  act  of  1715,  chap.  22,  to  which  the  plea  of  limita- 
tions would  be  valuable.  Assumpsit  for  the  recovery  of  the  sum  expended 
is  a  more  appropriate  form  of  action  than  debt ;  and  the  declaration  should 
charge  that  the  sums  paid  were  what  the  work  was  reasonably  worth,  the 
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recovery  being  limited  to  such  reasonable  expenaes  incurred  by  the  city  as 
shall  be  ascertained  by  a  jury.  —  District  of  Columbia  v.  Washinslon  and 
Georgeto\vn  R  Co.  et  al.,  Sup.  Ct.  Dist.  Colomb.,  Wash.  L.  Rep.,  March  22, 
1882. 

Corporator's  liability  —  When  eauity  will  enforce  for  the  benefit  of  all  the 

ereditora  —  Concurrent  remedy  of  erediiora,  —  "Where  the  personal  liability 
of  stockholders  of  a  corporation  is  made  by  statute  a  common  fund  for  the 
benefit  of  depositors  of  trust  and  savings  funds,  and  the  debts  due  such 
depositors  greatly  exceed  the  assets  and  such  personal  liability  combined  so 
that  the  funds  will  be  insufficient  to  discharge  all  of  the  claims  upon  it»  a 
court  of  equity  may,  at  the  suit  of  creditors,  on  their  behalf  and  that  of  all 
other  such  creditors,  take  Jurisdiction  and  bring  before  it  all  the  stockhold- 
ers and  depositors,  and  determine  the  several  rights  and  liabilities  and  adjust 
equities,  marshal  the  fund  and  distribute  it  oro  rata,  and  in  such  case  enjoin 
the  prosecution  of  suits  at  law  by  individual  creditors  against  stockholders, 
seeking  to  appropriate  the  entire  and  unequal  benefit  of  such  security.  The 
creditors  of  a  stock  corporation,  where  there  is  a  personal  statute  liability  of 
stockholders,  have  a  concurrent  remedy  by  suit  at  law  or  by  bill  in  equity 
for  the  enforcement  of  such  liability.  —  Otis,  Receiver,  v.  Davis,  impleaded, 
etc,  Sup.  Ct  HI.,  Ch.  Leg.  N.,  Apnl  8, 1882. 

Liabiliti/  of  etoekholdere  — Statute  of  Limiiationa,  —  The  action  to  en- 
force the  liability  of  stockholders  being  based  upon  a  section  of  the  charter 
of  the  company,  and  not  upon  the  sixteenth  section  of  the  statute  relating  to 
insurance  companies,  the  statute  limiting  the  right  to  bring  an  action  for  the 
recovery  of  a  statutory  penalty  does  not  apply.  Semble  that  if  the  action 
were  based  upon  the  statute,  being  in  the  nature  of  a^enal  action,  then  the 
cause  of  action  is  barred  after  the  lapse  of  two  years,  by  the  fourteenth 
section  of  the  Statute  of  Limitations.  —  Gridley  v.  Barnes,  Cox  v.  Jameson, 
Sup.  Ct  III.,  Leg.  Adv.,  April  18,  1882 ;  Ch.  Leg.  N.,  April  16,  1882. 

— ^  Construction  of  charter —  Powers  under.  — A  charter  ought  to  be  liber- 
ally construed  to  effectuate  the  object  of  the  creation  of  the  body  corporate; 
but  it  cannot  be  regarded  as  possessing  any  power  which  is  not  conferred 
upon  it  by  express  g^rant  or  clear  implication.  It  is  beyond  the  scope  of  the 
power  of  a  corporation,  whose  fundamental  object  as  declared  by  law  is  the 
manufacture  ot  iron  and  steel,  or  other  metals,  either  separately,  or  in  com- 
bination with  each  other  or  with  wood,  to  make  a  lease  for  not  less  than 
five  years  and  not  exceeding  ten  of  the  whole  plant  ^of  the  corporation, 
thereby  relinquishing  for  saia  period,  and  transferring  to  others,  the  faculty 
of  prosecuting  the  business  which  its  charter  contemplates  and  authorizes.  — 
Cass  V.  Manchester  Iron  and  Steel  Co.,  U.  S.  Cir.  Ct,  West  Dist  Pa.,  Int 
Rev.  Rec,  May  1,  1882. 

• 

-^^  Capital  stock  a  trust-fund  for  ereditora — Unpaid  aubaeriptiona  cannot 
be  avoided  by  assignment  of  shares.  —  The  entire  capital  stock  subscribed  of 
a  corporation  is  a  trust-fund  for  the  protection  of  crefditors ;  and  a  subscriber 
cannot  avoid  his  obligation  for  an  unpaid  subscription  by  assigning  his  shares 
to  another  person,  although  the  corporation  officers  assent  to  sucn  transfer, 
and  it  is  made  on  the  books  of  the  company.  —  Messersmith  v.  Sharon  Sav- 
ings Bank,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  May  17, 1882. 

See  Garnishment  ;  Patents  ;  Stockholders. 

County  Bonds.  —  Validity  of —  Bona  fide  holder —  Proviaiona  of  charier.  — 
In  a  suit  on  certain  coupon  bonds  of  a  county,  to  which  the  defence  was 
made  that  the  county  had  issued  more  bonds  than  was  allowed  by  law :  held, 
on  the  facts,  that  the  class  known  as  donation  bonds  were  first  authorized, 
and  were  valid,  even  conceding  that  the  alleged  limit  in  amount  was  ex- 
ceeded bv  the  class  known  as  subscription  bonds.  Inasmuch  as  the  bonds 
showed  tneir  regularity  on  their  face  and  the  authority  under  which  they 
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were  issued,  the  bona  fide  holder  was  not  bound  to  look  further  and  inquire 
whether  the  limit  in  amount  had  been  exceeded.  One  section  of  the  charter 
of  a  railroad  provided  that  the  counties  along  its  line  might  make  subscrip- 
tions or  donations  to  the  railroad  after  a  popular  vote  authorizing  it ;  and 
another  section  provided  that  a  particular  county  might,  by  its  board  of  su- 
pervisors,  make  a  subscription  of  a  certain  amount,  and  did  not  require  a 
popular  vote.  Held,  that  the  two  sections  were  not  inconsistent,  and  that  a 
donation  might  be  made  under  one  and  a  subscription  under  the  other.  — 
County  of  Moultrie  v.  Fairfield,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  4,  No.  1. 

Isstied  by  a  de  fatcto  county  court — Innocent  holder — Defence  of  county. — 

County  bonds  issued  in  Missouri  by  a  de  facto  county  court,  sealed  with  the 
seal  of  the  court  and  signed  by  the  de  facto  president,  cannot  be  impeached 
in  the  hands  of  an  innocent  holder  by  showing  that  the  acting  presiaent  was 
not  dejure  one  of  the  justices  of  the  court  ft  cannot  be  set  up  as  a  defence 
to  bonds  issued  by  counties  in  Missouri,  in  payment  of  subscriptions  to  the 
capital  stock  of  a  company,  and  in  the  hands  of  innocent  holders,  that  the 
company  to  whose  stock  the  subscription  was  made  was  not  oi^nized  within 
the  time  limited  by  its  charter. — Kails  County  v.  Douglass,  u.  8.  Sup.  Ct., 
Morr.  Trans.,  vol.  4,  No.  X. 

Covenant.  —  Assumption  of  mortgage — Failure  of  consideration.  —  Where 
a  grantee  has  by  covenant  assumed  the  payment  of  an  existing  mortgage,  but 
has  been  evicted  by  paramount  title,  such  covenant  cannot  be  enforced 
against  him  for  the  reason  of  a  failure  of  consideration.  —  Dunning  v.  Lea- 
vett,  Ct  App.  N.  Y.,  Am.  L.  Mag.,  May,  1882. 

Coverture.  —  See  Practice. 

Creditor's  Bill.  —  Fraudulent  conveyance  to  wife. — Where  certain  lands 
were  bought  by  A.,  the  consideration  being  the  discharge  of  certain  indebt- 
edness then  held  by  him,  and  the  title  to  such  lands  was,  by  his  direction, 
conveyed  to  his  wife,  who  knew  nothine  about  the  transaction  until  long  after  : 
held^  that  a  judgment  subjecting  sucn  lots  to  the  payment  of  prior  Judg- 
ments of  the  husband  was  proper.  —  Gear  v.  Schrei,  Sup.  Ct  Iowa,  N.  W. 
Bep.,  April  8,  1882. 

Criminal  Law.  —  Larceny  —  Unexplained  possession  of  stolen  property  — 
Presumption  —  Evidence  of  defendant.  —  Unexplained  possession  of  property 
recently  stolen  is  prima  facie  evidence  that  the  person  in  possession  was 
guilty  of  a  felonious  taking,  and  will  authorize  a  conviction  for  larceny.  The 
admissibility  of  the  evidence  of  one  charged  with  crime  testifying  in  his  own 
behalf  is  governed  by  the  same  rules  as  other  testimony.  Tne  fact  that 
proof  against  him  is  strong,  and  his  own  statement  improbable,  is  no  ground 
for  rejecting  it  Refusal  to  allow  the  prisoner  to  testify  as  to  the  conversa- 
tion that  took  place  between  himself  and  another,  from  whom  he  claimed  to 
have  received  the  property  stolen,  tending  to  show  that  he  did  not  know  that 
it  was  stolen  property :  held-,  error.  —  The  State  r.  Kelly,  Sup.  Ct  Iowa,  N. 
W.  Rep.,  April  S,  1882. 

Evidence  —  Conspiracy  —  Silence  of  one  under  arrest.  —  Where  two  were 

jointly  indicted  for  a  murder:  held^  that  it  was  not  competent,  upon  the 
separate  trial  of  one,  to  show  threats  made  by  the  other  several  months  be- 
fore the  crime,  there  being  no  evidence  tending  to  show  a  conspiracy,  or 
any  concert  of  feeling  or  action  prior  to  the  conllict  resulting  in  the  murder. 
Declaration  of  party  injured  not  sufficiently  appearing  to  have  been  made 
under  a  belief  of  impending  death :  held^  inadmissible.  Mere  silence  or  fail- 
ure by  one  under  arrest  for  crime  to  deny  or  explain  statements  against  him 
made  in  his  presence  is  not  admissible  as  admission  of  their  truth.  Evidence 
of  the  declarations  or  statements  of  one  conspirator,  made  after  the  purpose 
of  the  conspiracv  has  been  accomplished,  are  not  admissible  against  nis  con- 
federate.—The' Stete  v.  Weaver,  Sup.  Ct  Iowa,  N.  W.  Rep.,  April  8,  1882. 
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Criminal  Law  —  Continued. 


^-^Effidence  —  Intoxicated  witneas  —  Misleading  charge.  —  A  confeasion  hj 
one  intoxicated  at  the  time  of  making  the  confestiion  is  competent,  the  intoxi- 
cation affecting  the  weight  of  the  confession  as  evidence.  In  criminal  cases, 
instructions  to  a  jury  of  a  nature  to  induce  the  belief  that  the  jurv  were 
misled  to  the  prejudice  of  the  defendant  is  ground  for  a  new  trial,  even  tboneh 
the  instructions  may  not  be  erroneous  as  abstract  legal  propositions.  —  The 
State  V,  Grear,  Sup.  Ct  Minn.,  Rep.,  May  10,  1882. 

"^Indictment  lost  after  arraignment  —  Trial  on  copy,  —  When  a  defendant 
has  been  arraigned  on  an  indictment,  and  it  is  afterwards  lost  or  abstracted, 
the  court  may,  upon  motion,  substitute  a  copy  of  the  indictment,  and  pro- 
ceed upon  the  record  thus  made  the  same  as  upon  the  orifsnnal  indictmenL  — 
The  SUte  v.  Rivers,  Sup.  Ct  Iowa,  N.  W.  Rep.,  May  6,  1882. 

—  For  malicious  trespass  to  personal  property —  Indictment. —  On  an  indict- 
ment for  malicious  trespass  to  personal  property,  the  kind  and  character  of 
the  injury  done  to  such  property  must  be  stated  with  reasonable  certainty. 
The  averment  that  the  defendant  threw  stones  at,  against,  and  through  a  win- 
dow and  window-blind,  to  the  damage  of  the  owner,  is  not  sufficient.  Such 
an  indictment  need  not  aver  the  manner  in  or  by  which  the  injury  was 
done.  — Brown  v.  The  State,  Sup.  Ct.  Ind.,  Cr.  £.  Mag.,  May,  1882. 

Accused  cannot  be  compelled  to  give  evidence  against  himself,  —  Upon  the 


trial  of  an  indictment  for  murder,  the  place  at  which  the  prisoner's  leg  was 
amputated,  being  a  material  point  .*  held,  error  for  the  court  to  require  him 
to  make  profert  of  himself^  so  that  a  witness  could  see  him  and  describe  his 
condition  to  the  jury.    A  defendant  in  a  criminal  case  cannot  be  required  to 

five  evidence  against  himself,  either  by  acts  or  words.  —  Blackwell  v.  The 
tate.  Sup.  Ct  Ga.,  Cr.  L.  Mag.,  May,  1882. 

^Trial  by  jury  in  criminal  case  — Jury  mttst  deliberate  and  decide  —  Pow- 
ers of  jury  — Instruction.  — Under  the  Sixth  Amendment  to  the  Constitution, 
which  guarantees  to  every  accused  person  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jur}',  etc,  there  must  be  a  suomission  of  the  case  to  the 
jury  for  their  consideration  and  decision,  and  the  jury  must  delibentte  upon 
and  determine  it.  While  the  court  is  the  judge  of  the  law,  and  may  instruct 
the  jury  upon  the  law,  and  while  it  is  the  duty  of  the  jury  to  receive  the 
law  from  the  court,  it  is  still  within  the  power  of  the  jury  to  render  a  general 
verdict,  and  thereby  to  decide  on  the  law  as  well  as  the  facts.  It  is  error  for 
the  court  to  cham  the  jury  to  find  a  verdict  of  guilty  even  in  a  case  where, 
in  the  opinion  of  the  court,  guilt  is  established  beyond  dispute.  —  United 
Stetes  V.  Taylor,  U.  S.  Cir.  Ct.  Dist.  Kan.,  Col.  L.  Rep.,  May,  1882. 

— Escape  of  prisoner.  —  If  a  prisoner  escapes  during  the  term  for  which  he 
has  been  sentenced  and  is  recaptured,  he  will  be  required  to  serve  out  the 
whole  term  without  deducting  the  time  during  which  he  was  at  lai^ge.  — 
Ex  parte  Edwards,  Sup.  Ct.  N.  J.,  Cr.  L.  Mag.,  March,  1882. 

—  Malicious  prosecution  —  ProbcUtle  cause.  —  In  an  action  for  false  imprison- 
ment against  the  mayor  of  a  city  and  his  officers,  the  evidence  on  the  part 
of  the  defendants  showing  good  faith,  and  the  existence  of  probable  cause, 
need  not  be  very  strong  to  shift  the  burden  upon  the  plaintiff  to  establish 
want  of  reasonable  cause  and  malice.  — McArtny  v.  De  Armit,  Sup.  Ct  Pa., 
Cr.  L.  Mag.,  March,  1882. 

—  Sunday  trading  —  Liability  of  employer  for  employee's  acts.  —  Under  a 

genal  statute  prohibiting  worldly  employment  on  Sunday,  one  whose 
usiness  is  carried  on  upon  that  day  by  his  employee,  under  His  authority,  is 
liable  to  the  penalty.  In  such  case  defendant  may  be  convicted  upon  evi- 
dence that  his  store  was  open  on  Sunday;  that  an  employee  was  making 
sales,  and  that  defendant  himself  was  present  in  the  store  part  of  the  day.  — 
Seaman  v.  The  Commonwealth,  Sup.  Ct.  Pa.,  Am.  L.  Reg.,  April,  1882.* 
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■Cbdoxal  Law  —  Continued. 

Juror  —  Non-reHdence — Waiver  of  objeeiion  to,  by  failing  to  inter- 
rogate. ~-  One  H.  was  convicted  of  mansUi^hter  and  sentenced  to  imprison- 
ment in  the  penitentiary.  On  the  motion  for  a  new  trial  certain  affidavits 
were  filed  tending  to  show  that  one  of  the  jurors  who  tried  the  case  was  not 
a  resident  of  the  county.  Held,  that  the  failure  to  interrogate  the  juror  in 
his  examination  on  his  voir  dire  as  to  his  residence  was  a  waiver  of  that  oh- 
jeetion.— Hickey  v.  The  State,  Sup.  Gt.  Neh.,  N.  W.  Rep.,  April  16, 1882. 

Evidenee^  General  reputation, — In  a  trial  upon  an  indictment  charg- 


ine  prisoner  with  shooting  at  the  prosecuting  witness,  with  intent  to  kill, 
where  evidence  has  heen  introduced  tending  to  show  that  the  act  charged 
was  committed  hy  the  accused  at  a  time  when  he  was  being  actually 
assaulted  by  prosecuting  witness  with  a  dangerous  weapon,  it  is  competent 
for  the  defence  to  prove  that  the  general  reputation  of  the  prosecuting  wit- 
ness was  that  of  a  violent  and  dangerous  man,  and  that  such  reputation  was 
known  to  the  accused  at  the  time  of  the  assault,  as  tendine  to  support  the 
plea  of  self-defence.  —  Upthegrove  v.  The  State,  Sup.  Ct.  Ohio,  Onio  L.  J., 
April  13.  1882. 

Procedure — Murder —  Premeditation  —  Evidence  —  Drunkenneea — -Re/- 

erenee  to  law  magazine  —  Instructions.  —  Under  a  statute  establishing  dfe- 
grees  of  the  crime  of  murder,  and  providing  that  wilful,  deliberate, 
malicious,  and  premeditated  killing  shall  be  muraer  in  the  first  degree,  evi- 
dence that  the  accused  was  intoxicated  at  the  time  of  the  killing  is  compe- 
tent for  the  consideration  of  the  jury  upon  the  (question  whether  he  was  in 
such  a  condition  of  mind  as  to  be  capable  of  deliberate  premeditHtion.  Un- 
der a  statute  which  requires  the  instructions  of  the  iudgtf  to  the  jury  to  be 
reduced  to  writing  berore  they  are  given,  and  provides  that  they  shall  form 
part  of  the  record  and  be  subjects  of  appeal,  it  is  error  to  give  an  instruction 
not  reduced  to  writing  otherwise  than  oy  a  reference  to  a  certain  page  of  a 
law  magazine.  —  Hopt  v.  The  People,  IT.  S.  Sup.  Gt.,  Rep.,  April  12,  1882; 
Alb.  L.  J.,  May  13,  1882;  Gent.  L.  J.,  April  7, 1882. 

Inter ferina  with  voter  —  Requisites  of  indictment.  — An  indictment  under 

sect.  6511  of  the  Revised  Statutes  of  the  United  States,  for  unlawfully 
preventing  a  qualified  voter  from  exercising  the  ri^ht  of  sufiVage,  should 
charge  the  offender  with  interfering  **  at  a  congressional  election  **  with  a 
voter  qualified  to  vote,  and  offering  to  vote,  for  a  representative  in  Congress ; 
and  such  an  indictment  need  not  set  out  the  facts  on  which  depends  the  right 
of  the  person  interfered  with  to  vote.  —  United  States  v.  Cahill,  U.  S.  Gir. 
Ct.  East  Dist  Mo.,  Cr.  L.  Mag.,  March,  1882. 

Bamaoks.  — For  detention  of  certificate  of  deposit.  —  The  defendants  unlaw- 
fully detained  a  certificate  of  deposit  of  the  value  of  $2,000  from  the  plain- 
tiflf.  Heldy  that  plaintiff  was  entitled  to  recover  damages  for  such  detention 
equal  to  legal  interest  on  the  value  of  the  certificate  from  the  date  of  de- 
mand therefor  and  refusal  to  the  recovery.  — Sleppy  v.  Bank  of  Commerce 
et  aU  U.  S.  Cir.  Ct.  Dist.  Oreg.,  Int.  Rev.  Rec,  May  1,  1882;  Rep.,  April 
19,  1882. 

—  Railroad  collision — Negligence  —  Injuries  to  passenger  who  subsequently 
committed  suicide.  —  Where  one  is  injured  in  a  sleepin|[H;ar,  and  subse- 
quently, beinff  liable  since  said  injury,  to  phantasms,  illusions,  and  forebod- 
ings of  unendurable  evils,  commits  suicide,  the  railroad  cannot  be  held  liable 
for  damages  on  account  of  such  death.  The  relation  of  negligence  is  too 
remote  as  a  cause  of  the  death  to  justify  recovery — the  proximate  cause 
being  the  suicide  of  the  decedent  —  Scheffer  et  al.,  Exrs.,  v.  Washington 
Citv,  Viwnia,  Midland,  and  Great  Southern  R.  Co.,  U.  S.  Sup.  Ct,  \^h. 
L.  Rep.,  May  8,  1882. 

—  For  breach  of  contract  — Delivery  of  lumber — Notice  of  sale  — Basis  of  as- 
sessment —  Damages.  —  Action  to  recover  damages  for  the  entire  breach  of  a 
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Damages  —  Continued. 

contract  to  deliver  at  Ashland  two  cai^^es  of  lumber  known  as  '*  deals," 
at  specified  times,  and  of  certain  specified  grades  and  dimensions.  The  same 
kinos  and  amount  of  lumber  could  not  be  procured  in  Ashland  or  vicinity  at 
the  times  for  delivery^  agreed  upon.  The  deals  were  purchased  for  the 
Quebec  market,  of  which  the  defendant  had  notice  when  the  contract  was 
made.  Held,  that  the  measure  of  plaintiff's  dama^  is  the  difiference 
between  the  contract  price  of  the  deals  and  the  market  value  thereof  at 
Quebec,  lesslthe  cost  or  transportation  from  Ashland  to  Quebec  (including 
insurance),  inspection  fees,  and  any  other  expense  usually  and  necessarily  in- 
curred in  putting  the  deals  on  the  markeL  Plaintiffs  purchased  the  deals  to 
fill  a  contract  for  the  sale  thereof  theretofore  made  with  Quebec  parties,  but 
the  defendants  had  no  notice  of  such  sale  when  the  contract  in  suit  was  en- 
tered into.  Held,  that  for  want  of  such  notice,  the  contract  price  of  the 
sale  to  the  Quebec  parties  is  no  basis  for  the  assessment  of  damages  in  this 
action.  — Cockbum  v.  Ashland  Lumber  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N^ 
May  11,  1882;  N.  W.  Rep..  April  29.  1882. 

CityU  actum  far  act  also  indictable  — Evidence.  — In  a  civil  action  of  dam- 
ages for  an  act  also  indictable,  no  higher  degree  or  neater  quantity  of  proof 
is  requisite  than  if  the  act  were  not  indictable.  —  Welch  o.  Jugenhetmer, 
Sup.  Ct.  Iowa,  Alb.  L.  J.,  April  8,  1882. 

See  Bond  ;  Railroads  ;  Riparian  Rights. 

Deed.  —  Subsequent  purchaser  —  Notice  —  Valuable  consideration  —  Record. — 
As  respects  subsequent  purchasers  of  land,  it  is  only  subsequent  purchasers 
for  a  valuable  consideration  who  are  protected  against  prior  conveyances 
unrecorded.  —  M^rse  v,  Wright,  Sup.  Ct  Cal.,  Leg.  Adv.,  April  18,  1882. 

Conveyance  of  husband  and  wife  —  Consideration  —  Fraudulent  intent.  — 

By  the  laws  of  Iowa,  a  conveyance  of  lands  executed  by  either  a  husband  or 
wife  directly  to  or  in  favor  of  the  other,  is  valid  at  law  to  the  same  extent 
as  between  other  persons.  Such  conveyance  of  lands  in  that  State  from  the 
wife  to  the  husband,  both  residing  there,  is  a  good  consideration  for  the  con- 
veyance of  lands  of  equal  value  in  this  State  from  such  husband  to  such 
wife,  and  such  conveyance  vests  in  the  wife  a  good  title  in  equity,  which,  in 
the  absence  of  fraud,  cannot  be  impeached  by  existing  creditors' of  the  hus- 
band. —  Mehlof  V.  Pettibone,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  16,  1882 ; 
Ch.  Leg.  N„  April  8,  1882;  N.  W.  Rep.,  March  18,  1882. 

Parol  disclaimer  —  Ejectment  —  Estoppel  in  pais,  —  The  deed  fh>m  Guy 

to  Bangs,  having  vested  in  the  latter  the  fee-simple  title  to  the  land  in  con 
troversy,  no  mere  parol  disclaimer  by  Bangs  could  divest  that  title.  Neither 
the  survev,  nor  any  mere  parol  agreement  to  establish  a  boundary,  and  thus 
exclude  irom  the  operation  a  deed,  land  embraced  therein,  can  divest, 
change,  or  affect  the  legal  rights  of  the  parties  growing  out  of  the  deed 
itself;  It  is  incompetent  to  set  up  an  eauitable  title,  or  an  estoppel  in  pais, 
in  an  action  of  ^ectment,  and  upon  sucn  right  base  a  recovery.  The  plain- 
tiff's remedy,  if  he  has  any,  is  by  bill  in  equity.  —  Suttle  v,  Richmond. 
Fredericksburg,  and  Potomac  R.  Co.,  Sup.  Ct  App.  Vs.,  Va.  L.  J.,  May,  1882. 

Of  insane  person — Evidence  of  insanity  or  undue  influence — Consid- 
eration—  Burden  of  proof .  —  Where  a  grantor  is  shown  to  be  insane  on  a 
particular  subject  or  with  reference  to  a  particular  person,  and  the  deed  is 
shown  to  be  an  act  referible  to  that  state  of  mind,  the  rule  in  equity  that  in- 
sanity or  undue  influence  must  be  shown  to  have  existed  at  the  very  time  the 
deed  was  executed,  does  not  obtain.  Where  the  grantee  claimed  that  the 
consideration  was  in  part  an  indebtedness,  on  account  of  various  loans  made 
to  grantor :  held,  that  the  burden  of  proof  was  upon  the  grantee  to  prove 
herself  possessed  of  funds  from  which  such  loan  might  have  been  made.  — 
Jones,  a  lunatic,  v.  Jones,  Sup.  Ct.  Pa.,  Am.  L.  Mag.,  May,  1882;  W.  N. 
C.  March  23,  1882. 

See  Railroads. 
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DiYORCS.  —  Conveyance  vfith  fraudulent  intent  —  Ghranta  of  real  estate  — 
Alimony.  —  In  order  to  entitle  plaintiff  in  a  divorce  suit  to  nave  the  grantee 
of  real  estate  conveyed  b^  the  aefendant  before  suit  brought,  made  a  party 
to  the  action,  the  complaint  should  not  only  show  that  the  conveyance  was 
made  with  a  fhtudulent  intent  to  defeat  the  plaintiff's  ri^ht  to  suit  money 
and  temporary  alimony  in  case  the  plaintiff  succeeds  in  her  action,  but  she 
must  further  show  that  the  propertv  of  the  defendants  not  conveyed  by  him 
is  not  sufficient  to  secure  to  her  such  temporary  and  permanent  fuimony.  — 
Vamey  v.  Varney.  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  April  18,  1882 ;  N.  W. 
Rep.,  April  16,  1^. 

Writ  of  error  in  divorce  —  Death  of  one  party.  —  A  writ  of  error  may  be 

prosecuted  from  a  decree  of  divorce,  even  after  the  death  of  one  of  the  par- 
ties to  the  decree,  as  other  interests  affecting  property  rights  are  involved. 
In  such  case  the  heirs-at-law  of  the  deceasea  should  be  made  parties.  — 
Israel  v.  Arthur,  Sup.  Ct.  Col.,  Ch.  Leg.  N.,  April  16,  1882. 

"^^  Marriage  contract  by  fraud — Pregnancy  at  time  of  marriaae^  Evi- 
dence, —  Fraud  which  would  vitiate  a  contract  to  marry  will  not  nave  that 
effect  when  the  marriage  has  actually  been  solemnized  and  consummated. 
Pr^^ancy,  at  the  time  of  marriage  by  another  man  than  the  husband,  is 
sufficient  ground  for  a  divorce,  provided  it  be  not  known  to  him.  The  com- 
petency of  witnesses  to  give  expert  testimony  is  a  matter  very  much  in  the 
sound  discretion  of  the  trial  court,  and  unless  the  discretion  has  been  grossly 
abused,  this  court  will  not  reverse  for  the  admission  of  such  testimony.  — 
Allen  V.  Allen,  Sup.  Ct.  Pa.,  Pittsb.  L.  J.,  May  10,  1882. 

Eabsment.  —  Orant  of  by  implication  —  When  descriptive  words  required.  — 
The  q^uestion,  whether  an  easement  of  one  tract  of  land  over  another,  when 
each  IS  held  and  used  by  the  same  owner,  will  pass  by  implication  to  the 
grantees  of  that  owner  when  the  two  tracts  are  held  oy  separate  owners, 
will  depend  upon  whether  such  easement  is  reasonably  necessary  to  the  en- 
joyment of  the  part  which  claims  it;  and  where  this  is  not  the  case,  it  requires 
descriptive  woitis  of  grant  or  reservation  in  the  deed  to  create  an  easement 
in  favor  of  one  part  of  a  heritage  over  another.  —  Sanderlin  v.  Baxter,  Sup. 
Ct.  App.  Va.,  Va.  L.  J.,  May,  1882. 

Public  road — Dedication  and  user.  —  An  easement  is  an  interest  in  land, 

and  can  only  be  acquired  by  grant,  and,  ordinarily,  by  deed,  or  what  is  deemed 
equivalent  thereto.  A  parol  license  is  insufficient  for  the  purpose.  Dedica- 
tion is  an  appropriation  of  land  to  some  public  use,  made  bv  the  owner  of  the 
fee,  and  accepted  for  such  use  by,  or  on  behalf  of,  the  public  A  common 
public  road  originating  in  such  an  appropriation  and  acceptance  is  a  highway 
Dy  dedication.  The  parties  to  such  dedication  are  the  individual  proprietor 
and  the  public  at  large.  No  particular  formality  is  required,  and  it  is  not 
affected  by  the  Statute  of  Frauds.  —Ward  v.  Farwell,  Sup.  Ct  Col,  Col.  L. 
Rep..  April,  1882. 

See  RiFABiAK  R10HT8. 

Ejectmknt. — Evidence  of  ouster — Amendment •  of  vleadings  —  Dower.  —  In 
ejectment,  ^roof  that  defendant  claimed  to  have  a  aeed  of  the  premises,  and 
assumed  a  right  to  lease  them,  and  to  collect  the  rents  and  re  tarn  them  to  her 
own  use,  at  least  tends  to  show  an  ouster  of  the  plaintiff.  Plaintiff  sued  to 
recover  an  undivided  third  part  of  certain  premises  by  right  of  dower.  The 
answer  alleiced  that  parts  a  and  b  of  the  premises  had  been  set  off  to  plain- 
tiff as  her  dower.  After  the  evidence  was  closed,  defendant  was  permitted 
to  amend  so  as  to  allege  that  only  part  a  had  been  set  off  as  dower,  and  part 
b  as  homestead  (plaintiff's  homestead  right  being  lost  by  remarriage) ;  and 
plaintiff  was  also  allowed  to  amend  her  complaint  so  as  to  claim  the  whole 
mterest  (for  her  life)  in  parts  a  and  6,  instead  of  an  undivided  third  of  the 
whole  premises.  Heldf  that  there  was  no  error  in  allowing  the  amendment 
to  the  answer,  and  that,  after  such  amendment,  defendant  was  not  barred  by 

!•       vol.  8  — 2 


70  DIGEST  OF   RECENT   CASES. 
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the  admission  to  the  original  answer.  — Durkee  o.  Felton,  Sup.  Ot.  Wis.»  N. 
W.  Bep.,  March  26,  1882. 

See  Dbed. 

BSquitt.  —  JUacianon  of  contract  —  Restoration  of  property,  —  A  bill  in  equity 
alleged  that  defendant  and  other  directors  of  a  corporation  made  an  asseaa- 
ment  on  the  subscription  to  the  capital  stock,  and  threatened  to  make  other 
assessments  which  were  not  neceseary ;  and  that  plaintiff,  believing  that  they 
would  be  made,  sold  his  stock,  and  that  the  assessments  were  not  made,  and 
the  stock  has  become  very  valuable.  Heldt  that  the  bill  did  not  show  suffi- 
cient to  entitle  the  plaintiff  to  rescind  the  contract  and  be  restored  to  his 
gfpck.  — ttrant  v.  Attrill,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  April 
12, 1882. 

Change  of  name  — Identity  — Appointment^  by  Orphans'  Courts  of  guar^ 

dian  —  Hie  powers  —  Powers  of  cestui  que  trust,  —  At  common  law,  one  has 
the  rieht  to  change  his  name ;  and  a  plea  which  simply  alleges  that  the  true 
or  inherited  name  of  the  plaintiff  is  other  than  that  in  which  he  brings  suit 
and  by  which  he  is  generally  known,  and  does  not  question  the  identity  of 
the  plaintiff,  will  be  overruled.  While  the  act  of  April  25,  1850,  may  per- 
mit tne  Orphans'  Court  to  appoint  a  general  guardian  of  the  estate  within  the 
(Commonwealth  of  a  non-resident  mmor,  yet  where  the  petition  for  appoint- 
ment of  a  guardian  recites  certain  property,  and  the  order  of  appointment  is 
as  prayed  m  the  petition,  the  guardianship  will  be  held  to  refer  only  to  the 
property  mentioned.  Where  a  deed  of  trust  provides  that  the  beneficiary  shall 
not  dispose  of  the  corpus  (stock)  without  the  assent  of  her  guardian  or  trus- 
tee, but  that  she  shall  have  the  full  right  to  use  the  income  of  the  same  for 
herself  or  her  family,  and  the  cestui  que  trust  is  a  married  woman,  nearly  of 
age,  the  court  may  order  the  dividends  of  the  stock  to  be  paid  to  her  without 
the  intervention  of  the  guardian  or  trustee.  —  Linton  v.  First  National  Bank 
of  Kittanning,  U.  S.  Cir.  Ct.  West.  Dist  Pa.,  Int.  Rev.  Rec,  April  8,  1882; 
Pittsb.  L.  J.,  March  29,  1882 ;  Rep.,  April  19,  1882 ;  Fed.  Rep.,  April,  1882. 

See  Corporations  ;  Patents  ;  Stockholders. 

Estoppel.  —  See  Deed  ;  Judgment  ;  Mortoaoe  Bonds  ;  Patents. 

Evidence. —  Witness  —  Competency  in  suit  against  administrator — /Virol 
testimony  to  vary  writing,  —  The  principal  in  a  promissory  note  is  a  compe- 
tent witness  in  a  suit  in  equity  by  the  surety  ajrainst  the  administrator  of 
the  payee  to  enjoin  its  collection  on  behalf  of  the  surety,  to  prove  a  valid 
contract  by  the  payee  extending  the  time  of  payment  to  the  principal  with- 
out the  consent  of  the  surety.  An  indorsement  upon  a  note,  "  It  is  agned 
by  the  parties  to  this  note  that  the  interest  shall  be  at  the  rate  of  ten  per 
cent  until  paid,"  and  signed  by  the  principal  maker,  does  not  render  parol 
evidence  incompetent  to  prove  that  when  the  indorsement  was  made  and 
signed  it  was  agreed  between  the  principal  and  the  agent  of  the  payee,  that 
the  time  of  payment  should  be  extended  one  year,  and  that  the  promise  to 
pay  ten  per  cent  interest  instead  of  eight,  was  the  consideration  for  the  agree- 
ment to  give  the  extension.  When  onl^  a  part  of  a  contract  is  reducM  to 
writing,  and  the  part  so  reduced  to  writing  is  merely  a  partial  execution  of 
a  part  of  an  entire  agreement,  the  whole  agreement  may  be  proven  by  parol 
testimony.  —  Bradshaw  v.  Combs,  Sup.  CL  III.,  Ch.  lAg.  N.,  April  8,  1882. 

—  Promissorxf  note  —  Joini  n^akers  —  Res  gestas  —  Evidence.  — In  an  action 
upon  a  promissory  note  purporting  to  be  executed  by  two  as  Joint  makers, 
wnere  the  execution  by  one  was  denied :  heldf  that  evidence  of  what  the 
other  maker  said  about  the  party  denying  the  execution  signing  the  note  at 
the  time  of  its  delivery  was  not  competent  as  part  of  the  res  gestae^  —  Smith 
V.  Wagaman,  Sup.  Ct  Iowa,  N.  W.  Rep.,  April  16,  1882. 
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— ^  Written  instrument — Secondary  evidence  of — Statements  .in  proof  of 
loss.  —  To  authorize  the  admission  of  secondary  evidence  of  a  written  instru- 
ment»  the  evidence  must  be  reasonably  clear  that  proper  efforts  have  been 
made  to  find  the  written  instrument.  The  fact  that  tne  agent  of  an  insur- 
ance company  fully  knew  what  the  condition  of  the  insured  property  was, 
and  for  what  purpose  it  was  being  used  at  the  time  of  its  destruction,  will 
not  excuse  false  statements  in  the  proofs  of  loss.  —  Hansen  v.  American  Ins. 
Co^  Sup.  Gt  Iowa,  N.  W.  Rep.,  April  8,  1882. 

Murder  in  first  degree  — Testimony  —  What  competent.  —  Under  a  statute 

establishing  decrees  of  the  crime  of  murder,  and  providing  that  wilful,  de- 
liberate, malicious,  and  premeditated  killing  shall  be  murder  in  the  first 
degree,  evidence  that  the  accused  was  intoxicated  at  the  time  of  the  killing 
is  competent  for  the  consideration  of  the  jury  upon  the  question  whether  he 
was  in  such  a  condition  of  mind  as  to  be  capable  of  deliberate  premedi- 
tation. —  Hopt  V,  The  People,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  4,  No.  1. 

See  Criminal  Law;  Damages;  Dssd;  Diyobck;  Fraud;  Instbucs 

tiokb;  Insuravcx  (Firk). 

ExRcuTiOK.  —  See  Priscipal-Surkty. 

Exzc  JTOR.  —  See  Hortoaos. 

ExzMFTiONS.  —  See  Attachment  ;  Married  Woman. 

Express  Companies.  —  See  Common  Carrier. 

Federal  Courts.  —  Conflict  between  State  and  Federal  decisions  —  How 
Federal  courts  toill  be  governed,  —  In  cases  of  conflict  between  the  decisions 
of  the  Federal  courts  and  those  of  the  State  courts,  the  former  will,  even  on 
questions  of  commercial  law,  follow  the  decisions  of  the  State  courts  if  it 
appears  that,  by  reason  of  the  situation  of  the  parties  and  of  the  subject- 
matter,  a  contrary  ruling  would  subject  a  party  to  a  double  payment  of  the 
same  debt,  without  the  possibilitv  of  relief  from  the  Federal  courts.  In  a 
suit  in  a  Federal  court,  a  sale  made  in  Minnesota  was  attacked  on  the  ground 
of  the  vendor's  fraud,  and  it  appeared  that  part  of  the  consideration  was  an 
agreement  by  the  vendee  to  assume  the  payment  of  a  debt  of  the  vendor  to 
a  third  person,  which  agreement  would,  under  the  rulings  of  the  Minnesota 
courts,  render  the  vendee  liable  to  such  third  person  therefor.  JTetd,  that 
the  Federal  court  would  treat  the  assumption  of  such  debt  as  a  valid  consid- 
eration. —  Sonstiby  v.  Keeley,  U.  S.  Cir.  Ct.  Dist  Minn.,  Am.  L.  Beg,,  April, 
1882. 

^—  Limitations  —  Construction  of  statute  by  Supreme  Court  of  State  — 
United  States  Supreme  Court  will  follow  —  Practice  —  Pleading,  —  The 
construction  given  bv  the  Supreme  Court  of  a  State  to  a  statute  of  limita- 
tions of  the  ^te  will  be  followed  by  this  court  in  a  case  decided  the  other 
way  in  the  Circuit  Court  before  the  decision  of  the  State  court.  The  erro- 
neous sustaining  of  a  demurrer  to  a  replication  to  one  of  several  defences 
in  the  answer  requires  the  reversal  of  a  final  judgment  for  the  defendant, 
which  is  not  clearly  shown  bv  the  record  to  have  proceeded  upon  other 
grounds.  —  Moores  v.  National  Bank,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  8, 
No.  5;  Cent.  L.  J.,  March  24,  1882;  Bep.,  April  19,  1882. 

Fixtures.  —  Smutter  in  arist-Tnill  —  Purchaser  at  execution  sale,  —  A  sm utter 
loaned  by  its  <wrner  to  tne  owner  of  a  grist-mill,  for  hire,  and  to  be  returned, 
and  which  has  been  placed  in  the  mill,  is,  as  between  the  owner  of  the  smut- 
ter and  a  purchaser  of  the  mill  at  execution  sale,  a  fixture  and  parcel  of  the 
realty.  —  Stillman  v,  Flenniken,  Sup.  Ct  Iowa,  Rep.,  April  12,  1882.  . 

For  personal  injury —  Liability  of  master  for  injury  where  the  defect  is 

latent-^  Recovery  by  employee  —  Knowledge  of  dejects,  —  A  railway  com- 
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pany  receiving  a  loaded  frieght-car  in  apparently  eood  condition  from  another 
railroad  company  for  transportation,  may  properly  assume  that  such  car  had 
been  skilfully  made  of  suitable  materials,  and  that  all  the  requisite  teats  had 
been  applied  in  the  manufacture  of  such  car.  Where  the  injury  to  the  serv- 
ant is  the  result  of  a  latent  defect  of  which  the  master  had  no  prior  knowl- 
edge, and  which  was  not  discoverable  by  the  exercise  of  ordinary  care,  such 
master  will  not  be  held  liable.  —  Ballou,  Admrx.,  etc,  v.  Chicago  and  North- 
western R.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  28,  18812 ;  dissenting 
opinion  by  Taylor,  J.,  Wis.  Leg.  N.,  March  80,  1882. 

—  See  Replivdt. 

FsAUD. —  Transfer  ojf  property — Fraudulent  intent  —  Question  of  fact  for 
jury — Sufficient  evidence — jkemedy  for  defective  answer — Possession  of 
movable  personal  properly.  —  The  Wisconsm  statute  mi^es  the  queation  of 
fraudulent  intent  in  the  transfer  of  personal,  as  well  as  real  property,  a  ques- 
tion of  fact  for  the  jury  and  not  of  law  for  the  court  A  deposition  taken  on 
oral  interrogatories  wifl  not  be  suppressed  merely  because  some  of  the  answers 
are  not  so  full  or  direct  as  they  might  have  been.  The  remedy  for  such 
defective  answer  so  given,  is  to  repeat  the  question  or  put  others  until  the 
witness  is  forced  to  answer  the  precise  point  required,  or  expose  his  perversity 
by  his  square  refusal.  The  question,  whether  a  party  is  in  the  possession  of 
certain  movable  personal  property,  may,  in  a  strict  sense,  be  a  conclusion  of 
several  facts,  yet  it  may  generally  be  testified  to  as  a  fact,  and  hence  a  refusal 
to  strike  out  such  testimony  is  not  error  that  will  reverse  a  judgment  —  Trow- 
bridge V.  Sickler,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  March  80, 1882;  N.  W.  Rep., 
March  26,  1882. 

—  Fraudulent  conveyance  by  husband  to  wife  —  Mortgage  by  both  valid  as  to 
creditors  ^Attachment, —  Where  a  debtor  purchases  real  estate  and  causes 
it  to  be  conveyed  to  his  wife  in  fraud  of  his  creditors,  a  bona  fide  mortgagee 
from  the  husband  and  wife  will  not  be  affected  by  the  fraud.  The  possession 
of  the  husband  and  wife  at  the  time  of  taking  the  mortgnge  will  not  charge 
the  mortgagee  with  notice  of  the  fraud ;  nor  will  he  be  afi^cted  by  notice  of 
levies  made  upon  the  property  as  that  of  the  husband  subsequent  to  the  con- 
veyance to  the  wife.  The  levy  of  an  order  of  attachment,  in  the  absence  of 
process  of  garnishment,  has  no  greater  operation  than  the  levy  of  an  execu- 
tion. —  Shorten  V,  Drake,  Sup.  Ct  Ohio,  Ohio  L.  J.,  May  11,  1882. 

See  Crxditob*8  Bill  ;  Vkndor- Vendee, 

Gaenishhekt.  —  Of  executor  or  administrator.  —  An  executor  or  adminis- 
trator is  not  subject  to  garnishment  before  a  Anal  order  for  the  distribution 
of  the  estate  is  made ;  and  where  he  is  summoned  as  garnishee  before  the 
makine  of  such  order,  judgment  cannot  be  taken  against  him  therein  after 
the  order  is  made.  ^-  Case  Threshing  Machine  Co.  v.  Miracle,  Bxr.,  Sup.  Ct. 
Wis.,  N.  W.  Rep.,  March  26, 1882. 

— -  Pension  money  —  Deposited  in  bank.  —  Where  pension  money  of  a  pen- 
sioner of  the  United  States  has  been  collected  and  deposited  in  a  bank,  it  is 
no  longer  exempt  from  garnishment,  under  sect  4747,  United  States  Revised 
Statutes.  —  Webb  v.  Holt,  Sup.  Ct  Iowa,  N.  W.  Rep..  April  8,  1882. 

^—  Foreign  corporation  liable — Service  of  process  on  —  L  oeal  action  -7-  JDe- 
mand.  —  A  foreign  corporation  doing  business  and  having  property  in  this 
State  is  liable  to  garnishment  the  same  as  a  domestic  corporation,  and  ser- 
vice of  process  may  rightfully  be  made  on  its  asent  in  this  State.  Foreign 
corporations  doing  business  in  this  State  are  liable  to  be  sued,  the  same  as  a 
domestic  corporation  or  citizen,  and  process  may  be  served  upon  its  agent 
in  this  State;  and  the  word  ** process"  in  the  Practice  Act  embraces  pro- 
cess of  every  kind,  including  garnishee  process.  A  debt  due  from  a  foreign 
corporation  to  one  of  its  employees  resiaing  in  the  same  State,  payable  by 
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its  treasurer,  is  not  local,  nor  is  the  action  to  recover  on  the  same  a  local  ac- 
tion, to  be  brought  in  such  State.  Neither  is  any  demand  necessary  in  this 
State  to  authorize  an  action  in  our  courts  for  its  recovery.  — Hannibal  and  St. 
Joe  &  Co.  V.  Crave,  Sup.  Ct.  HI.,  Leg.  Adv.,  May  9,  1882. 

See  Common  Casbder. 

GuARAKTT.  —  Indcr$td  on  note,  —  A  guaranty  indorsed  upon  a  promissory 
note  is  an  absolute  contract  for  the  payment  of  the  note  at  maturity,  upon 
default  of  the  maker  of  the  note.  — Adams  and  French  Harvester  Co.  v,  Tom- 
linson.  Sup.  Ct.  Iowa,  N.  W.  Rep.,  May  6,  1882. 

Principal  and  surety  —  Due  diligence.  — A.  executed  under  seal  an  indorse- 
ment upon  a  bond  bearing  date  some  time  previous,  as  follows:  '*I  hereby 
guarantee  the  payment  of  the  within  in  full  to  the  obligee."  At  maturity 
uie  bond  was  not  paid,  but  by  agreement  of  the  obligor  and  obligee  was  ex- 
tended for  a  peri(xl  of  nearlv  seven  years.  During  all  this  time  said  obligor 
was  solvent.  The  obligor  having  failed,  and  A.  having  died,  the  obligee 
claimed  the  amount  of  the  debt  out  of  A.'s  estate.  Held,  that  A.'s  liability 
was  that  of  a  guarantor  only,  and  not  that  of  a  surety;  and  that  since  the 
obligee  had  faued  to  use  due  diligence  in  obtaining  the  amount  of  the  debt 
from  the  obligor,  his  claim  on  X's  estate  was  properly  disallowed. — Sei- 
ple's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  May  18,  lS82. 

Guardian.  — Appointment  of^  for  one  ofuneoundmind — Evidence  of  unsound' 
nesa — Opinion  —  Non-experts. — Upon  an  application  for  the  appointment 
of  a  guardian  of  the  property  of  one  of  unsound  mind :  held,  that  evidence 
of  a  conversation  had  oy  witness  with  defendant,  in  which  he  expressed  his 
inability  to  save  his  property  from  bein^  dissipated  by  his  sons,  was  compe- 
tent as  tending  to  show  his  mental  condition  at  the  time,  and  that  it  was. not 
incompetent  for  such  witness  to  testify  generally  that  the  defendant  **  talked 
like  a  child."  Non-experts  may  be  allowed  to  give  their  opinion  as  to  whether 
one  is  of  unsound  mmd.  —  Smith  v.  Hickenbottom,  Sup.  Ct.  Iowa,  N.  W. 
Kep.,  April  8. 1882. 

Guardian  and  Ward.  —  Contract  of  guardian — Action  upon  —  Parties  to 
action  — Breach  of  covenant — Waiver  of,  —  While  in  general  an  action  con- 
cerning the  estate  of  a  minor  must  be  brought  bv  or  against  the  minor,  yet 
where  the  action  is  upon  an  express  contract  made  by  the  guardian  for  the 
benefit  of  the  ward,  it  may  be  oj  or  against  the  guardian  personally.  In 
an  action  by  a  married  woman,  founded  upon  her  contract  to  sell  and  con- 
vey land,  the  fact  that  her  husband  signea  a  writing  at  the  foot  of  the  con- 
tract declaring  that  he  thereby  joined  therein  with  his  wife,  and  bound 
himself  to  penorm  all  acts  necessary  to  convey  all  his  interest  as  husband 
in  said  estate,  does  not  show  him  to  be  a  necessary  party  plaintiff,  there 
b(*ing  nothing  in  the  pleadings  or  proof  to  show  that  the  husband  had  any 
interest  in  the  land.  Although  the  bond  of  the  guardian  appointed  to  make 
a  sain  of  a  minor's  interest  in  land  was  not  a  compliance  with  the  statute, 
yet  the  sale,  made  in  good  faith,  was  not  void  for  that  reason,  under  the 
statute.  The  vendors  in  a  land  contract  failed  to  deliver  to  the  vendees  a 
certain  instrument  at  the  time  fixed  by  their  covenant ;  but  the  vendees  ac- 
cepted a  subsequent  delivery,  made  payments  thereafter,  and  continued  in 
possession  of  the  land.  He£d,  that  they  have  waived  the  vendor's  breach 
of  covenant. — McKinney  v.  Jones,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  April  1, 

HoMESTXAD  Entry.  —  Power  of  one  entitled  to  make  additional  location  — 
Issue  of  patent — Orantor — Ghrantee — Substitution — Acknowledament, —  The 
additional  land  which  a  soldier  who  has  taken  up  a  homestead  of  less  than  one 
hundred  and  sixty  acres  is  authorized  to  enter,  pursuant  to  sect.  2806 
of  the  United  States  Revised  Statutes,  may  be  located  upon  any  part 
of  the  public  domain  subject  to  a  private  entry,  without  anv  previous 
residence  upon  or   improvement   ana   cultivation  of  the  land   entered. 
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One  entitled  to  make  8uch  additional  location  may,  by  power  of  attor- 
ney duly  executed,  authorize  another  to  locate  a  specific  tract  of  land, 
to  sell  and  convey  the  same  with  or  without  covenants  of  warranty,  and  to 
substitute  another  to  execute  such  power.  A  conveyance  containing  cove- 
nants of  warranty  of  the  land  thus  specified,  executed  in  the  name  of  the 
grantor  of  the  power,  by  one  duly  substituted  to  execute  it,  is  valid, 
although  it  was  executed' before  any  patent  issued  for  the  land.  The  sub- 
stitution of  the  person  who  executea  tne  conveyance  in  place  of  the  origi- 
nal attorney  in  lact,  was  by  an  instrument  in  writing  executed  by  the  latter, 
and  duly  sealed  and  attested.  It  was  acknowledged  in  the  Dis^ict  of  Co- 
lumbia  before  a  notary  public.  His  certificate  of  tne  acknowledgment  would 
be  suflScient  under  the  laws  of  this  State  then  and  now  in  force,  had  it  been 
made  in  this  State,  but  it  does  not  comply  with  the  requirements  of  the  act 
of  Congress  in  that  behalf  in  force  in  that  District  Held,  that  the  acknowl- 
edgment and  certificate  thereof  are  suflScient  under  our  statutes. —  Knight 
deary,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  6  and  18,  1882;  N.  W.  Rep., 
April  1,  1882. 

Injunction-  —  Malicious  erection  of  structure,  —  The  statute  (G^en.  Stat*.  9, 
tit  19,  chap.  17,  sect.  4^  provides  that  an  injunction  maybe  granted  against 
the  malicious  erection  oy  any  owner  or  lessee  of  land  of  any  structure  in- 
tended to  injure  and  annoy  an  adjoining  proprietor.  Heldy  that  under  the 
statute  the  malicious  quality  of  tne  act  must  be  the  predominant  one,  and 
give  it  character,  and  that  tne  question  whether  a  structure  was  maliciously 
erected  is  to  be  determined  rather  by  its  character,  location,  and  use,  than 
by  an  inquiry  into  the  motive  of  the  person  erecting  it.  —  Gallagher  v.  Dodge, 
Conn.  Sup.  Ct  of  Errors,  Rep.,  April  12,  1882. 

See  Nuisance  ;  Railroads. 

Injunotion-Bond.  —  Action  upon,  by  assianee  of —  Claims  for  damages  —  Set- 
off. -^  Plaintiff'  was  the  assignee  of  a  claim  tor  damans  in  favor  of  one  H., 
Rowing  out  of  the  dissolution  of  an  injunction  restramins:  said  M.  from  sell- 
ing ale,  etc.,  within  city.  In  an  action  by  plaintiff  upon  the  injunction-bond, 
for  the  recovery  of  such  damages,  defendants  set  up  in  their  answer  a  certain 
promissory  note  given  by  M.  to  the  treasurer  of  defendant  city,  and  also  a 
judgment  against  M.  in  favor  of  said  defendan  «  and  asked  that  they  be 
allowed  as  a  set-off  against  any  damage  found  due  upon  plaintiff's  claim. 
Heldt  that  such  matters  were  proper  as  set-offs  in  said  action;  that  plaintiff 
could  assert  the  same  defences  against  said  note  and  judgment  as  M.  could 
have  done.  —  Miller  v.  City  of  Centreville,  Sup.  Ct  Iowa,  i^.  W.  Rep.,  April 
8,  1882. 

Instructions.  —  Erroneous  insty^ction  —  Personal  injuries — Medical  ser- 
vicfs  —  Misconduct  of  juror  and  attorney. — Where  the  damages  claimed 
were  less  than  $15,000,  and  the  court,  in  instructing  the  jury,  stated  that  the 
damages  claimed  were  $15,000,  and  their  verdict  might  be  for  any  sum  less 
than  that  amount :  held^  that  such  instruction  was  erroneous.  An  instruc- 
tion, in  an  action  for  personal  injuries,  directing  the  jury  to  consider,  in 
estimating  dnmages,  the  expense  mcurred  for  medical  attendance,  where 
there  is  no  evidence  tending  to  show  what  expenses  have  been  incurred,  ia 
erroneous.  During  the  course  of  a  trial  a  Sunday  intervened,  and  one  of 
the  Jurors  was  taken  by  one  of  the  attorneys  in  the  case  to  his  house,  there 
entertained,  and  taken  thence  to  the  juror's  house,  where  a  birthday  party 
arranged  by  the  attorney  and  the  juror's  wife  was  held.  At  this  party  the 
juror  was  presented  with  a  chair  bv  the  attorney,  and  after  the  party  the 
juror  returned  with  the  attorney  ancf  spent  the  nignt  at  the  attorney's  house. 
There  was  no  evidence  that  the  subject  of  the  suit  was  referred  to,  and  the 
attorney  and  juror  were  old  friends.  Held,  that  it  was  misconduct  on  the 
part  of  the  juror  and  attorney  for  which  the  verdict  should  be  set  aside.  — 
Stafford  v.  City  of  Oskaloosa,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  April  8,  1882. 
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Inbtructiokb  —  Continued. 

Evidence — Principal  and  agent.  —  Under  a  statute  which  requires  the 


instructions  of  the  judge  to  the  jury  to  be  reduced  to  writing  before  they  are 
given,  and  provides  that  they  shall  form  part  of  the  record  and  be  subjects 
of  appeal,  it  is  error  to  give'an  instruction  not  reduced  to  writing  otherwise 
than  by  a  reference  to  a  certain  page  of  a  law  magazine.  —  ^pt  v.  The 
People,  TJ.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  4,  No.  1. 

Inburancs  (Fiax).  — Renewal  —  Evidence  —  Resgeetce, —  The  term  named  in 
the  policy  was  one  year,  and  the  premium  $30.  It  had  been  renewed  for 
a  second  year  on  payment  of  a  like  premium ;  and  upon  the  agreement  for 
a  second  renewal  the  same  amount  of  premium  was  paid,  but  the  testimony 
does  not  show  that  anything  was  said  as  to  the  time  the  renewed  policv  was 
to  run.  Held,  that 'the  renewal  was  for  one  year.  Some  time  after  tne  in- 
surer's agent  had  agreed  to  renew  the  policy,  and  had  received  the  renewal 
premium,  being  asked  by  the  assured  for  the  certificate  of  renewal,  he  in- 
sisted that  he  had  previously  delivered  it  to  the  assured.  Held,  that  this  was 
an  admission  constituting  part  of  the  reegeetce,  and  binding  upon  the  in- 
surer. —  Scott  o.  Home  Ins.  Co..  of  New  x  ork,  Ins.  L.  J.,  Murcn,  1882. 

Cotton  on  open  ears  —  Negligence,  —  Althougti  the  carriage  of  cotton  on 

open  cars  may  not  be  of  itself  conclusive  of  negligence,  yet  such  tranporta- 
tion  imposes  upon  the  carrier  the  duty  of  adopting  such  additional  precau- 
tions as  safety  may  require.  Insurance  Company  of  North  America  v,  St. 
Louis,  Iron  Mountain,  and  Southern  K.  Co.,  U.  S.  Cir.  Ct.  East.  Dist.  Mo., 
Ins.  L.  J..  March.  1882. 

Waiver  of  proof e  of  lose  —  Oamiahment,  —  If  at  the  time  process  of 

garnishment  was  servea,  the  insurance  companies  had  waived  the  execution 
of  proofs  of  loss,  then  the  action  could  be  maintained ;  but  if  they  had  not 
waived  it,  then  garnishment  could  not  be  sustained. — Lovejoy,  for  use,  etc, 
o.  Hartford;  Fire  Ins.  Co.,  Ins.  L.  J.,  March,  1882. 

False  representations  not  warranties  unless  material — Ratijicaiion  of  acts 

of  agent.  —  The  insured  in  his  application  stated  that  he  was  insured  in  an- 
other company  for  $5,000.  He  haa  been  insured  in  that  company  for  $10,000, 
but  the  policy  had  ceased  by  reason  of  bis  failure  to  pay  a  premium.  Held, 
first,  that  this  untrue  statement  did  not  forfeit  the  policy.  Although  the 
agent  of  the  company  to  receive  premiums  had  no  right  to  alter  the  terms 
of  the  polity,  yet,  having  received  premiums  upon  the  condition  that  the 
policy  should  not  be  forfeited  by  reason  of  the  insured  travelling  beyond  the 
limits  prescribed  in  the  policy,  the  company  having  received  those  premi- 
ums from  the  agent,  and  being  in  court  claiming  their  right  to  retain  them, 
have  ratified  his  acts  and  waived  their  forfeiture.  —  Germania  Life  Ins.  Co., 
of  New  York,  w.  Rudwig,  etc.,  Ct.  App.  Ky.,  Ky.  L.  J.,  May,  1882 ;  Ky.  L. 
Rep.,  May,  1882. 

Oral  consent  to  additional  insurance  —  Subsequent  sale  of  goods  insured  — 

Consent  does  not  follow,  though  policy  is  assigned  to  vendee.  —  Where  a  pol- 
icy of  insurance  against  fire  was  taken  out  on  a  stock  of  goods  by  the  owner, 
under  a  policy  that  **if,  without  written  consent  hereon,  there  is  any  prior  or 
subsequent  insurance,  *  *  *  this  policy  shall  be  void,"  and  the  agent  of 
the  company  gives  his  oral  consent  that  additional  insurance  may  be  taken, 
and  the  goods  are  subsequently  sold  to  plaintiff,  to  whom  is  also  assigned  the 
policy  of  insurance,  with  the  consent  or  the  insurance  company,  such  assign- 
ment does  not  carry  with  it  the  oral  consent  of  the  insurance  a^ent  that  the 
original  owner  might  increase  the  risk,  although  made  to  plaintiff  person- 
ally, he  being  at  the  time  the  agent  of  the  insurer. — Hower  v.  State  Ins.  Co., 
Sup.  Ct  Iowa,  Ohio  L.  J.,  May  11, 1882 ;  N.  W.  Rep.,  April  29,  1882. 

• Notice  of  loss  —  Provisions  of  policy  —  Pleading  —  Proof  —  The  policy 

of  insurance  in  this  case  reouireatnat  notice  of  loss  should  be  given  "as  soon 
as  possible  "  after  a  fire,     ileld,  that  a  delay  of  thirty  days  was  not  so  un- 
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reasonable  as  to  require  a  questfon  of  a  compliance  with  the  terms  of  the 
policy  to  be  withdrawn  from  the  jury  and  determined  as  a  matter  of  law. 
A  count  in  the  declaration  alleged  a  waiver  of  the  requirements  of  the  terms 
of  the  policy  in  reference  to fumishine  proofs  of  loss;  there  was  a  Tariance 
between  the  count  and  the  proof  offered.  Heldj  that  as  the  narraiio^  without 
the  special  count,  would  have  sustained  the  offer,  the  count  must  be  treated 
as  surplusage.  —  Ben  Franklin  Ins.  Co.  o.  Flynn  et  al..  Sup.  CL  Pa.,  Pittsb. 
L.  J.,  April  12, 1882. 

LasB  —  LiabUiiy  —  Me<uure  of  indemnity  on  remntranee.  —  Where  an 

insurance  company,  after  having  taken  a  risk  and  reinsured  in  another  com- 
pany to  indemnify  itself  against  loss  on  its  policy,  dischai]^  its  liability  by 
the  payment  of  a  less  sum  than  that  for  which  the  original  insurance  was 
effected,  the  sum  so  paid  by  it  will  be  taken  as  the  amount  of  dama^  sus- 
tained, and  the  measure  of  the  indemnity  to  be  recovered  from  the  reinsur- 
ing company;  provided  such  sum  is  within  the  amount  of  the  reinsurance 
policy,  and  does  not  exceed  the  amount  of  actual  loss,  and  such  policy  con- 
tains no  condition  fer  pro  rating  loss  or  limiting  liability.  — Detroit  Fire  and 
Marine  Ins.  Co.  v.  Commercial  Mutual  Ins.  C^.,  Sup.  'Ct.  Ohio,  Ohio  L.  J., 
April  18, 1882. 

—  Provision  in  policy  as  to  notice  of  mortgage  — Forfeiture,  —  The  policy  in 
a  mutual  company  provided  that  whenever  any  one  insured  should  alienate 
conditionally  by  mortgage,  his  policy  should  be  void,  "  unless  he  shall  make 
a  representation  thereof  in  writine,  stating,*'  etc.,  and  that  when  approved 
by  a  director,  the  secretary  should  enter  a  minute  thereof  on  the  record  of 
the  policy.  The  insured  subsequently  mortgaged  the  real  estate,  which  was 
immediately  liled  for  record,  but  not  actually  recorded  until  about  six  weeks 
later.  Meanwhile  the  fire  occurred.  Notice  was  given  to  the  company  fifty 
days  after  the  execution  of  the  mortgage,  and  twenty-five  days  after  the  fire. 
Held,  that  it  was  questionable  whether  the  policy  was  not  at  once  avoided 
upon  execution  of  the  mortgage  without  notice,  but  in  any  event  the  delay 
ot  twenty-five  days  was  unreasonable  and  worked  a  forfeiture.  — McQowan  v, 
People's^Mutual  Fire  Ins.  Co.,  Sup.  Ct.  Yt.,  Ins.  L.  J.,  March,  1882. 

Cancelling  policy  — Encumbrance  —  Consent  of  company  to.  —  An  insur- 
ance policy  con  tamed  a  provision  that  upon  failure  of  tne  insured  to  pay 
premium  notes  the  directors  of  the  company  might  sue  for  the  amount 
thereof,  and  at  their  option  annul  the  policy  of  insurance.  Held^  that  the 
company  could  not  cancel  the  policy  under  this  provision  without  jgiving 
notice  of  its  intention.  A  policy  of  insurance  contained  a  clause  that  if, 
during  the  life  of  the  policy,  any  encumbrance  should  fall  or  be  executed 
upon  the  insured  property  tne  policy  should  be  void,  unless  the  consent  of 
the  company  to  the  encumbrance  was  obtained,  and  indorsed  upon  the  policy. 
Held,  tnat  the  effect  of  creating  a  mortgage  upon  the  property  was  to 
make  the  policy  void,  and  it  could  only  be  revived  bv  the  consent  of  the 
company  being  given  and  indorsed  upon  the  policy. — Supple  v,  Iowa  State 
Ins.  Co.,  Sup.  Ct  Iowa,  N.  W.  Bep.,  April  16, 1882. 

See  Etidekcx. 

Insurangk  (Lnrs). —  Joint  life  policy  non-forfeitable  on  proper  application  — 
Measure  of  recovery  on  suit  for  breach  of  contract  —  Parol  evidence.  — A 
ioint  life  policy,  premium  payable  part  in  cash  and  remainder  charged  as  a 
loan  with  interest  payable  m  advance,  provided  that  it  should  be  non-for- 
feiting "  if  application  is  made  for  settlement  while  it  is  in  force.*'  Appli- 
cation having  been  made  and  the  insured  tendered  a  paid-up  policy  for  a 
certain  sum  subject  to  the  loan  and  perennial  payment  of  interest,  was  dis- 
satisfied and  sued  for  recovery.  Held,  that  a  laifure  to  aver  an  application 
for  settlement  while  the  policy  was  in  force  was  an  imperfect  statement  that 
could  be  cured  by  verdict.  Held,  that  the  insured  were  quasi  partners,  and 
their  recovery  must  be  limited  to  their  proportion  of  the  reserve,  or  such  a 
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paid-up  policy  as  such  proportion  would  purchase.  HisU,  that  a  written 
contract  cannot  be  changed  by  parol  evidence  except  in  a  suit  to  reform, 
and  proof  of  verbal  promises  or  representations  by  an  aeent  at  time  of  con- 
tracting, regarding  a  surrender-value,  were  inadm&sible  to  alter  the  terms  of 
the  poncy.  — Nasnville  Life  Ins.  Co.  v.  Mathews,  Sup.  CU  Tenn.,  Ins.  L.  J., 
March.  1882. 

Ifuurable  interest  defined —  Void  assignment  of — Rights  of  assignor.  — 


An* insurable  interest  in  the  life  of  another  is  such  an  interest,  arising  from 
the  relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or 
surety  for  the  assured,  or  from  ties  of  blood  or  marriage,  as  will  justifv  a 
reasonable  expectation  of  advantage  or  benefit  from  the  continuance  of  his 
life.  An  insurance  policy  on  the  life  of  another  by  one  not  having  such  an 
interest,  is  a  wager  policy  and  void.  An  assignment  of  a  policy  to  a  party 
not  having  an  insurable  interest,  whether  of  tne  whole  or  a  portion  merely 
of  the  insurance-money,  is  valid  only  to  the  extent  of  loans  or  advances 
made  on  account  of  it,  or  the  premiums  paid  on  the  security ;  but  as  far  as  it 
attempts  to  assign  any  surplus,  is  as  void  as  a  direct  insurance  would  be.  If, 
under  color  of  such  assignment,  the  assi^ee  collects  the  money  due  on  such 
a  policy,  the  assignor  or  his  representatives  may  recover  the  amount  so  col- 
lected, less  any  loans  or  advances,  and  the  rule  of  par  delictum  does  not 
apply  to  such  a  case. — Warnock,  Admr.,  v,  Davis,  IT.  S.  Sup.  Ct,  Morr. 
Trans.,  vol.  4,  No.l;  Alb.  L.  J.,  April  15,  1882. 

Waiver  of  forfeiture. — Where  a  party  insured  went  south  of  a  for- 


bidden latitude  and  died,  and  the  asent  of  the  company,  hearing  of  his 
departure,  went,  after  his  death,  but  whilst  ignorant  of  it,  to  a  relation  of 
the  insured,  and  persuaded  him  to  apply  and  pay  for  a  permit,  and  gave  him 
a  receipt  therefor,  and  forwarded  tne  money  to  the  principal  office  of  the 
company,  and  requested  a  permit,  which  was  never  received,  and,  eleven 
days  after  hearing  of  the  death  of  the  insured,  tendered  back  the  premium : 
heul,  that  these  facts  did  not  constitute  a  waiver  of  the  forfeiture  by  the 
company.  —  Bennecke  v.  Connecticut  Mutual  Life  Ins.  Co.,  U.  S.  Sup.  Ct, 
Morr.  Trans.,  vol.  4,  No.  1 ;  Ins.  L.  J.,  April,  1882 ;  Ch.  Leg.  N.,  May  6, 1882 ; 
Leg.  Adv.,  May  9,  1882. 

Warranty  —  Intemperate  habits, — The  occasional   use  of  intoxicating 


liquors,  an  exceptional  instance  of  excessive  drinking,  or  an  attack  of  de- 
lirium tremens  following  a  single  instance  of  over-indulgence,  will  not  estab- 
lish the  fact  that  an  insured  person  is  a  man  of  intemperate  habits,  and  avoid 
a  life  policy  for  the  breach  of  a  warranty  against  intemperate  habits.  — 
Knickerbocker  Life  Ins.  Co.  o.  Foley,  U.  S.  Sup.  Ct,  Rep.,  May  10, 1882. 

IirrxRNAL  Rkyxntti.  — Liability  of  importer  for  duty,  though  goods  were  not 
appraised — Or  duty  assessed  by  collector  —  Decision  of  collector.  —  The 
importer  of  goods  subject  to  duty  based  on  the  weight  and  value  thereof  is 
liable  for  such  duty  even  though  such  goods  were  not  appraised  nor  weighed 
at  the  custom-house  where  they  were  entered,  and  though  the  collector  did 
not  assess  the  duties.  In  sucn  case  the  invoice  and  entered  value  and 
weight,  in  absence  of  other  evidence,  will,  as  against  the  importer,  be  taken 
to  be  correct;  and  the  law  imposing  such  duty  is  a  sufficient  assessment 
The  decision  of  the  collector  at  the  port  of  importation  and  entry  of  merchan- 
dise as  to  the  rate  and  amount  of  duty  thereon  is  final  and  conclusive  against 
the  importer,  unless  the  latter  duly  appeal  from  such  decision  to  the  secre- 
tary of  the  treasury.  —  United  States  v.  Cobb,  U.  S.  Cir.  Ct  Dist  Mass., 
Int  Rev.  Rec,  April  10, 1882. 

JuDOiCBNT.  —  Former  reeovery  —  Estoppel — Contract. — Action  to  recover 
damages  for  breach  of  an  alleged  contract  for  the  sale  of  real  estate.  Defend- 
ant pleaded  a  former  judgnnent  in  bar  of  the  action.  In  such  former  action 
plaintiff  herein  asked,  in  nis  answer,  as  affirmative  relief,  specific  perform- 
ance of  the  contract    In  this  action  he  asks,  in  his  complaint,  damages  for 
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non-performance  of  the  same  contract.  The  trial  court  in  this  action  found 
in  favor  of  defendant  herein.  Held,  the  evidence  supported  the  plea  of 
former  judgment. — Parnell  0.  Hahn,  Sup.  Ct  Oal.,  Pac.  Coast  L.  J.,  Hhv 
6,  1882. 

JuBiSBiCTiON.  — See  Corporations. 

Land  Grants.  —  See  Railroads. 

Landlord-Tenant. —  Tenant  at  will — Aetion  of  trespass  guars  elausum — 
Constructive  possession,  — A  former  tenant  of  the  owner,  who  by  agreement 
with  subsequent  lessees  of  the  premises  is  allowed  to  remain  in  possession 
until  notice  to  vacate  the  same,  is  a  tenant  at  will  of  such  lessees.  The  les- 
sees in  the  meantime,  being  out  of  the  actual  possession  of  the  premises, 
cannot  maintain  an  action  of  trespass  quare  elausum.  No  one  out  of  the 
actual  possession,  where  there  is  no  one  in  possession,  can  bring  the  action 
except  the  real*  owner,  who  has  constructive  possession  by  title.  —  Gunsolus 
V,  Lormer,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  May  18,  1882 ;  "N.  W.  Rep.,  April 
29,  1882. 

See  LiKN. 

Lkasx.  —  See  Lisn. 

Libel.  —  Special  defence  of  justification  —  WTien  it  will  be  good,  —  Action  for 
libel  alleged  to  be  contained  in  an  article  in  the  Boston  Daily  Advertiser^ 
commentmg  on  an  attempt  of  plaintiff  to  obtain  control  of  the  New  York 
and  New  England  Railroaa  Company,  at  the  stockholders'  meeting  in  Novem- 
ber, 1880.  fiefendant's  answer  sets  up  the  truth  of  the  libellous  matter,  and 
also  sets  up  the  special  defence  that  the  article  was  written  without  malice, 
and  in  the  proper  discussion  of  a  matter  of  public  interest^  and  contained 
only  proper  comment  on  the  conduct  of  the  plaintiff  in  a  public  capacity. 
Plaintiff  demurred  to  the  second  part  of  defendant's  answer.  Demurrer 
overruled. —  Crane  v.  Waters,  IT.  S.  Cir.  Ct  Dist  Mass.,  Am.  L.  Mag.,  April, 
1882 ;  Leg.  Adv.,  April  18,  1882 ;  Ohio  L.  J.,  April  27,  1882. 

^-^  Mitigation  of  damages — Special  verdict  —  Negativing  malice,  —  Under 
our  statute  relating  to  actions  for  libel,  where  the  publication  is  prima  facie 
libellous,  facts  and  circumstances  tending  to  overcome  or  lessen  the  pre- 
sumption of  malice,  if  properly  pleaded  in  mitigation  of  damages,  may  be 
proved ;  and  this  though  the  truth  of  the  publication  has  also  been  alleged 
m  justification.  A  special  verdict  to  the  effect  that  the  publication  cum- 
plamed  of  was  false,  but  defendant  did  not  publish  it  "  with  intent  to  injure 
the  plaintiff's  feelings  and  degrade  him  in  the  estimation  of  the  public," 
does  not  negative  all  malice,  and  therefore  does  not  cure  the  error  of  the 
court  in  excluding  evidence  in  mitigation  of  damages. — Eviston  o.  Cramer, 
Sup.  Ct.  Wis.,  N.  W.  Rep.,  March  18,  1882. 

Lien.  —  Waiver  of  lien.  —  The  libellant,  a  carpenter,  testified  that  when  he 
went  to  work  upon  the  vessel  he  trusted  his  employer,  the  contractor,  to  pay 
him ;  that  is,  he  expected  him  to  do  so,  as  he  had  done  before,  and  did  not 
think  of  claiming  a  lien  upon  the  vessel  until  after  the  contractor  had  failed. 
Held^  that  this  did  not  amount  to  an  agreement  to  waive  the  lien,  nor  was  it 
even  any  evidence  of  such  an  agreement.  —  City  of  Salem  v.  Nelson  et  al., 
Libellants.  U.  S.  Dist  Ct.  Dist  Greg.,  Ch.  Leg.  N.,  April  16, 1882;  Fed.  Rop., 
April  11,  1882. 

Mechanics  —  Alterations  and  repairs  —  Lease  —  Landlord  and  tenant,  — 

The  lessee  of  a  hotel  property  for  five  years  covenanted,  inter  alia,  to  make 
all  necessary  repairs,  to  make  no  alterations  or  improvements  without  the 
lessor's  consent,  and  further,  to  leave  all  such  alterations  and  improvements 
at  the  expiration  of  the  term  for  the  lessor's  benefit  The  rent  was  to  be 
$2,000  for  the  first  year,  $2,500  for  each  of  the  next  three  years,  and  $8,000 
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the  fifth  year.  The  lessee  made  certain  repairs,  for  which  a  mechanic's  claim 
was  filed.  Held,  that  the  terms  of  the  lease  indicated  no  intention  on  the 
part  of  the  lessor  to  become  responsible  for  the  cost  of  the  repairs,  but  that 
the  same  were  to  be  borne  exclusively  by  the  lessee,  and  that,  therefore,  the 
lien  filed  was  not  authorized  by  the  provisions  of  the  act  of  August  1,  1868 
(P.  L.  1168).  —  Boteler  v.  Bspen,  Sup.  Ct  Pa.,  W.  JS.  C,  May  4,  1882. 

Ldhtatioks.  —  Statute  of — Acknowledgment  of  debt  —  BilU  and  note$. — 
Where  a  promissory  note  has  been  barred  by  the  Statute  of  Limitations,  an 
ofior  by  the  maker  to  give  a  new  note  for  the  debt  is  such  a  clear  and  un- 
equivocal acknowledgment  of  the  debt  as  will  take  the  case  out  of  the 
statute.  —  Frey  v.  Holbeh,  Sup.  Ct.  Pa.,  W.  N.  C,  April  27,  1882. 

—  Actions  on  coupons  —  New  provisions  by  Legislature  as  to  limitatidns.  — 
Limitation  under  the  statutes  of  Wisconsin  to  actions  upon  coupons  of 
municipal  bonds  issued  in  1857,  payable  twenty  years  after  ante.  The  cause 
of  action  upon  a  coupon,  whether  detached  from  the  bond  or  not,  held  to 
accrue,  ana  limitation  to  commence,  from  its  maturity.  It  is  within  the 
constitutional  power  of  the  Legislature  to  require,  as  to  existing  causes  of 
action,  that  suits  for  their  enforcement  shall  be  barred  unless  brought  within 
a  less  period  than  that  prescribed  when  the  contract  was  made,  or  the 
liability  incurred,  from  which  the  cause  of  action  arose.  The  exertion  of 
this  power  is,  therefore,  subject  to  the  fundamental  condition  that  a  reason- 
able time,  taking  all  the  circumstances  into  consideration,  be  given  by  the 
new  law  before  the  bar  takes  effect  —  Koshkonong  v.  Burton,  U.  S.  ^'up. 
Ct.,  Morr.  Trans.,  vol.  4,  No.  1 ;  Gin.  L.  BuL,  May  15,  1882 ;  Alb.  L.  J., 
Mav  6,  1882. 

See  MoRTOAOB :  Municipal  Bonds. 

Makdamxjs.  —  See  Benxvolknt  Socibtiss. 

Mabried  Woman.  —  Confession  of  judgment  by  —  Liability  on  bond — Dw- 
charge  in  bankruptcy.  —  A  married  woman  can  execute  a  valid  bond  and 
warrant  of  attorney  to  confess  judgment  upon  a  debt  or  contract  which  was 
binding  upon  her  and  on  which  she  was-  liable  to  be  sued.  — Hey  wood  v. 
Shreve,  Sup.  Ct  N.  J.,  N.  J.  L.  J.,  April,  1882. 

Exemption, — A  married  woman  who  supports  her  family  or  contributes 

to  its  support  by  the  employment  of  a  team  may  claim  the  benefit  of  the 
laws  exempting  a  team  from  execution. —  Curtis  o.  McHugh,  Sup.  Ct. 
Mich.,  N.  W.  Rep.,  May  18,  1882 

Master  and  Servant.  — r  Negligence  of  master  of  vessel  —  Owners  liable 
therefor  to  passengers  who  had  chartered  vessel — Joint  negligence —  Collision 
through  fault  of  both  vessels  —  Passenger  may  maintain  joint  action  against 
them.  —  The  rule  by  which  one  who  rides  m  a  private  conveyance  is  pre- 
sumed to  control,  or  be  identified  with,  the  driver,  and  to  have  no  right  of 
action  for  any  injury  done  him  by  a  collision  caused  by  the  driver's  negli- 
gence, cannot  apply  to  passengers  in  public  conveyances,  such  as  railway 
cars  or  steamboats,  even  though  they  have  chartered  the  conveyance.  The 
master  of  a  vessel  cannot  relieve  himself  of  responsibility  for  its  safe  man- 
agement by  surrendering  its  control  to  a  charterer.  Where  a  passenger  in 
a  conveyance  can  have  no  control  over  those  in  charge  of  it,  he  cannot  be 
held,  to  be  so  identified  with  them  as  to  be  considered  a  party  to  their  negli- 
gence. Passengers  on  a  steam  yacht  chartered  for  their  use,  but  not  under 
their  control  in  matters  of  navigation,  have  a  right  of  action  aeainst  its 
owners  for  injuries  caused  them  by  the  negligent  management  of  those  in 
charge  of  it  If  a  passenger  upon  one  vessel  is  injured  by  its  collision  with 
another  in  consequence  of  the  negligence  of  the  officers  of  both,  he  has  a 
right  of  action  against  them  jointly,  and  it  is  for  the  jury  to  fix  the  liabilitv 
where  it  belongs.  —  Cuddy  v.  Horn,  Sup.  Ct  Mich.,  Am.  L.  Reg.,  May,  1882. 
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—  Servieea  of  adult  daughter  to  parent — Before  and  after  her  marriage"^ 
Preeumption.  —  There  is  no  implied  promise  on  the  part  of  a  parent  to  pay 
wafi^es  to  an  adult  daughter  for  services  rendered  while  residing  in  his  house- 
hold ;  nor  will  her  husoand  be  entitled  to  recover  should  she  continue  such 
services  after  her  marriaii^.  Where  no  demand  is  made  for  wages  for  a  con- 
siderable period  after  the  termination  of  the  services,  the  presumption  is 
that  the  wages  have  either  been  paid,  or  never  were  to  be  paid.  —  Houck  v. 
Houck,  Sup.  Ct.  Pa.,  Am.  L.  Mag.,  May,  1882 :  W.  N.  C,  March  23,  1882. 

Mbmbkrship  Cbbtificatbs  on  Boabd  of  Tbabb.  —  Liability  for  debts  of 
holder — How  subjected  to, — Certificates  of  membership  on  the  Board  of 
Trade  of  Chicago  are  property,  and  as  such  are  liable  for  the  debts  of  the 
owner  on  a  proceeding  by  a  ci^editor  to  subject  them  to  the  payment  of  his 
debts.  In  tnis  case,  which  was  a  creditor's  bill,  the  debtor  was  restrained 
from  disposing  of  his  certificate  of  membership,  and  ordered  to  execute  an 
assignment  thereof  to  the  receiver  appointed  m  the  cause.  —  Smith  v.  Bar- 
clay, Sup.  Ct.  Cook  Co.,  Ch.  Leg.  N.,  March  25,  1882. 

Mobtoaqb. — Finding  of  amount  due  under  decree  —  Powers  of  trustees  un- 
der  mortgage,  —  The  finding  of  the  amount  due  under  a  mortgage  is  the 
foundation  of  the  decree,  and  a  substantial  error  in  such  finding"  wnl  vitiate 
all  subseauent  proceedings.  Where  a  mortgage  is  conditions  that  after 
the  principal  becomes  due,  and  the  mortgagor  notified  thereof,  the  trustees, 
upon  the  written  request  of  the  holders  of  a  majority  of  the  bonds,  may 
foreclose,  etc. :  held,  that  the  trustees  have  no  richt,  of  their  own  motion, 
and  without  such  written  request,  to  foreclose.  —  Chicago,  Danville,  and  Vin- 
cennes  K  Co.  v.  Fosdick  et  aU  IT.  S.  Sup.  Ct.,  Int  Kev.  Bee.,  April  8, 
1882 ;  Ch.  Leg.  N.,  March  25,  1882 ;  Morr.  Trans.,  vol.  4,  No.  1. 

Sale  —  Right  of  redemption,  — A  party  seeking  to  avail  himself  of  the 

statutorv  right  of  redemption  from  a  mortgage  sale,  must  make  his  applica- 
tion witnin  the  time  allowed  by  the  statute  n>r  redemption ;  an  application 
made  after  such  time  has  expired  will  not  avail  him.  —  Burley,  Assignee, 
etc,  V.  Flint,  U.  S.  Sup.  Ct.,  Ch.  Leg.  N.,  April  8,  1882. 

Executor^  mortgagor,  and  mortgagee — Power  of  sale  —  Letters  testamen" 

tary  —  Foreclosure  by  advertisement  —  Statute  of  Limitations  —  Certifieate 
of  sale  —  Certificate  of  ojpcial  character  of  office.  —  An  executor  of  a 
mortgagee  of  real  estate  situated  in  Wisconsin,  appointed  by  a  court  of 
competont  jurisdiction  in  another  State,  upon  the  death  of  the  mortgagee 
resioing  in  such  other  State,  may  execute  tne  power  of  sale  eranted  in  such 
mortgage,  without  probating  the  will  of  the  mortgagee  in  this  State,  —  and 
previous  to  the  enactment  of  chap.  20,  Laws  1869,  wiUiout  filing  any  copy  of 
nis  letters  testamentary  in  any  public  ofiSce  in  this  State.  The  grantee  of 
the  mortgaged  premises  at  a  sale  made  on  foreclosure  of  the  mortgage  by 
advertisement,  when  his  title  attacked  b^r  the  mortgagor,  is  not  bound  to 
show  affirmatively  in  order  to  sustain  his  title  '*that  no  action  or  pro- 
ceeding had  been  instituted  at  law  to  recover  the  debt  secured  by  Uie 
mortgage,  or  any  part  thereof  or,"  etc  If  the  title  of  the  purchaser  can 
be  avoided  because  such  action  had  been  commenced  and  was  pending 
when  the  foreclosure  proceedings  were  instituted,  the  mortgagor  must  pro- 
duce the  proof  of  such  fact  A  mortg^e  may  be  forecloMd  oy  advertise- 
ment after  the  debt  secured  to  be  paid  by  it  is  barred  by  the  Statute  of 
Limitotions.  — Hayes  v,  Frey,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  20,  1882; 
N.  W.  Rep.,  April  15,  1882. 

See  Railboads. 

MoRTOAOK  Bonds.  —  Bonds  of  railroad,  when  not  invalid  in  innocent  hands— ^ 
Estoppel  —  Railroad  bonds  —  Equities  —  Redetnption  of  railroad  property 
sold  on  foreclosure,  —  When  one  for  a  present  consideration,  in  good  &it£. 
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porchasM  bonds  or  stocks,  in  the  regular  course  of  business,  from  a  railroad 
company,  and  sucb  consideration  is  accepted  b^  the  proper  officer  of  the 
company,  and  nothing  appears  to  show  that  it  is  to  be  used  or  applied  to 
other  than  legitimate  corporate  purposes,  such  bonds  or  stocks  wnen  thus 
issued,  will  be  regarded  as  having  been  issued  for  money,  labor,  or  property 
actually  received  and  applied,  within  the  meaning  of  the  constitutional  pro- 
vision of  the  Illinois  statute.  Although  a  contract  entered  into  by  the  agents 
or  officers  of  a  private  corporation  is  ultra  vires,  and  therefore  not  binding 
on  the  company  so  long  as  it  remains  executory,  yet  if  the  company  in  such 
case  knowingly  permits  the  other  contractinc^  party,  without  objection,  to  go 
on  and  perform  the  contract  on  his  part,  and  thereby  obtains  and  appropri- 
ates to  its  own  use  mone^r,  property,  or  labor  in  furtherance  of  some  legiti- 
mate corf>orate  purpose,  it  will  be  estopped  its  liability  on  such  contract. 
Where  railroad  bonds  are  issued,  payable  to  A.  B.  or  bearer,  secured  by  deed 
of  trust  for  the  benefit  of  the  holders  thereof,  and  delivered  to  C,  D.,  etc., 
contractors,  who  dispose  of  the  same  in  the  market  to  innocent  purchasers, 
on  bill  by  the  trustee  to  foreclose  the  deed  of  trust  for  the  benefit  of  the  bond- 
holders, the  unsettled  equities  and  matters  of  Hccount  between  the  company 
and  the  contractors  cannot  be  interposed  in  defence  against  the  bill.  ^  here 
a  railroad,  its  appurtenances,  and  franchise  are  mortgaged  as  a  whole,  there 
is  no  power  or  authority  to  sell  them  separately ;  and  such  property  taken 
as  a  whole,  not  being,  strictly  speaking,  either  real  or  personal  estate,  when 
sold  on  a  decree  of  foreclosure,  is  properlv  sold  without  any  right  of  redemp- 
tion. —  Peoria  and  Springfield  B.  Co.  v.  Thompson  et  al.,  Sup.  Ct.  111.,  On. 
Leg.  N.,  April  15,  18§2. 

HiTKiciPAL  BoNDfl. — Limiiation  statute — Constitutional  power  of  Legisla- 
ture. —  Limitation  under  the  statutes  of  Wisconsin  to  actions  upon  coupons 
of  municipal  bonds  issued  in  1867,  payable  twenty  years  after  date.  The 
cause  of  action  upon  a  coupon,  whetner  detached  from  the  bond  or  not,  held 
to  accrue,  and  limitation  to  commence,  f^om  its  maturity.  It  is  within  the 
constitutional  power  of  the  Legislature  to  require,  as  to  existing  causes  of 
action,  that  suits  for  their  enforcement  shall  be  barred,  unless  brought  within 
a  less  period  than  that  prescribed  when  the  contract  was  made,  or  the  lia- 
bility incurred,  from  which  the  cause  of  action  arose.  The  exertion  of  this 
power  is,  however,  subject  to  the  fundamental  condition  that  a  reasonable 
time,  taking  all  the  circumstances  into  consideration,  be  given  by  the  new 
law  before  the  bar  takes  effect.  If  interest  upon  interest,  whether  arising 
upon  expressed  or  implied  agreement,  is  allowed  by  the  local  law  at  the  time 
of  the  contract,  that  right  cannot  be  impaired  by  a  subsequent  legislative 
declaration  as  to  what  was,  in  the  judgment  of  that  department,  the  true 
intent  and  meaning  of  the  statutes,  prescribing  and  limiting  the  rate  of  inter- 
est, in  force  when  the  contract  was  made.  —  Town  of  Koshkonong  p.  Burton, 
U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  April  29, 1882. 

Burden  of  proof  is  on  party  asking  their  issue.  — In  a  suit  by  a  railroad 

company  to  enforce  the  issuing  of  bonds  by  a  municipality  for  its  use,  the 
burden  of  proof  is  upon  the  railroad  company  to  show  affirmatively  that  the 
issue  of  the  bonds  was  authorized  by  a  vote  of  the  people,  had  pursuant  to 
alaw  providing  therefor,  prior  to  the  adoption  of  the  present  Illinois  Consti- 
tution ;  and  the  law  under  which  the  election  is  held  must  be  substantially 
complied  with,  or  the  election  will  confer  no  authority.  — Chicago  and  Iowa 
B.  Co.  V.  Mallory,  Sup.  Ct  III.,  Leg.  Adv.,  April  25,  1882. 

See  Fraud. 

MtnnciPAL  Officsk.  —  Master  and  servant — Mistakes  by  city  surveyor,  —  A. 
purchased  a  lot  from  the  city  of  Philadelphia  and  received  a  proper  deed  of 
conveyance,  securinga  portion  of  the  purcnase-money  to  the  city  by  bond  and 
mortgage  thereon.  JBHve  days  afterwards  the  lessee  of  another  lot  entered 
upon  the  lot  so  purchased,  and  the  district   surveyor,  to  whom  A.   ap- 
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plied  to  locate  his  lot,  being  misled  thereby,  located  it  on  the  ad- 
joining property,  upon  which  A.  put  up  a  costly  building  before  dis- 
covenng  his  mistake.  The  city^  afterwards  executed  a  conveyance  to  A.  of 
the  lot  actually  used  and  occupied  by  him.  Upon  a  bill  in  equity  filed  by 
A.  against  the  city  for  a  cancellation  of  the  bond  and  mortga^  first  exe- 
cuted, and  exoneration  from  liability  therefor:  heleLf  that  the  mistake  of  the 
surveyor  was  not  that  of  the  city,  and  that  the  bill  should  be  dismissed  with 
costo.  — Stuirs  Appeal,  Sup.  Ot.  Pa.,  W.  N.  C,  April  27, 1882. 

Mutual  Aid  Associations.  —  Inauranee  for  the  benefit  of  others  than  famiUea 
and,  heira  —  Ohio  statutes  construed.  —  A  company  of  another  State  oigan- 
ized  for  "insuring  lives  on  the  plan  of  assessment  upon  surviving  members," 
without  limitation,  does  not  come  within  the  class  of  companies  provided  for 
in  sect.  8680  of  the  Revised  Statutes.  That  section  does  not  embrace  com- 
panies insuring  the  lives  of  members  for  the  benefit  of  others  than  their 
families  and  heirs.  The  supplementary  act  of  April  12,  1880  (77  Ohio  Laws, 
178),  does  not  enlars^e  the  class  of  companies  provided  for  in  said  section,  but 
merely  prescribes  the  regulations  under  whicn  such  companies,  whether  do- 
mestic or  foreign,  may  do  business  in  this  State,  and  subjects  them  to  addi- 
tional supervision.  —  The  State,  ex  rel.  Fidelity  Aid  Association,  v,  Moore, 
Sup.  Ct  Ohio.  Ohio  L.  J..  March  SO.  1882. 

National  Banks.  —  Taxation  of —  Insoheney  Act  of  March  S,  1879,  con- 
strued. —  The  act  of  Congress  of  March  8,  1879,  chap.  125,  sect.  22  (Supple- 
ment to  Revised  Statutes,  p.  449),  which  provides  that  after  a  national  bank 
has  become  insolvent,  no  tax  shall  be  assessed,  collected,  or  paid  to  the 
United  States  which  would  diminish  the  assets  necessary  for  the  full  payment 
of  its  depositors,  and  that  such  taxes  shall  be  abated,  applies  to  taxes  assesssd 
upon  insolvent  banks  before  the  passage  of  the  act,  but  not  paid  when  the  act 
first  took  effect  The  act  in  question  was  passed  to  relieve  depositors  from 
contributing  to  the  payment  of  taxes  assessed,  not  upon  them,  but  upon  the 
assets  of  the  proprietors ;  and  it  abates  the  tax  when  the  proprietors  nave  no 
assets  which  can  be  reached  from  which  to  pay  the  same.  —  Johnston,  Re- 
ceiver, V.  United  States,  U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  April  19,  1882. 

Stockholder's  liabiliiy  —  Creditor's  bill  —  Action  at  law.  —  A  creditor's 


bill  was  filed  against  a  national  bank,  and,  pendente  lite,  an  act  of  Congress 
was  passed  authorizing  the  enforcement  of  the  stockholder's  liability  by 
similar  proceedings  in  the  nature  of  a  creditor's  bill ;  a  suplemental  bill 
making  the  stockholders  parties  was  filed  for  the  purpose  of  enforcing  such 
liability.  Held,  that  the  stockholder's  liability  could  be  completely  enforced 
in  such  suit,  and  that  it  was  a  bar  to  an  action  at  law  to  enforce  the  same 
liabilitv.  —  Harvey  v.  Lord,  U.  S.  Cir.  Ct  North.  Dist  111.,  Rep.,  April  12, 
1882.  " 

Nsgliobnce.  —  Druggists  —  Deliverina  poisonous  drugs.  —  Where  a  drug 
which  is  poisonous  is  negligently  sold  by  a  druggist  in  place  of  a  harmless 
one  called  for  by  the  purchaser,  and  is  taken  without  fault  by  the  one  taking 
or  administering  it,  an  action  in  damages  as  for  a  tort  arises.  An  instruc- 
tion which  charges  in  such  a  case  that  tne  druggist  is  liable  without  regaid 
as  to  whether  there  was  any  negligence  on  his  part,  is  erroneous.  —  Brown  v. 
Marshall,  Sup.  Ct  Mich.,  Rep.,  April  12,  1882. 

Municipality  —  Streets  —  Snow   and   ice. — A  foot  passenger  walking  at 

dusk  in  the  streets  of  an  incorporated  borough,  slipped  and  fell  upon  a 
crossing.  The  streets  were  verv  slippery,  there  having  recently  been  much 
snow.  The  crossing  upon  which  the  foot  passenger  slipped  consisted  of  two 
parallel  rows  of  flagstones,  the  interval  between  them  being  paved  with  cob- 
bles. Held,  that  defendant  had  been  guilty  of  no  negligence,  and  was  en- 
titled to  judgment  —  Borough  of  Mauch  Chunk  v.  Kane,  Sup.  Ct  Pa^ 
W.  N.  C,  April  27,  1882. 
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Stepping  off  platform  vfhiU  eavB  are  in  motion  —  Special  and  oeneral 

verdict.  — One  who  paMed  out  of  a  railway  car  and  got  upon  the  platform 
thereof,  and  attempted  to  step  or  jump  from  the  car  while  it  was  in  motion, 
cannot  recover  for  injuries  suffered  in  consequence  thereof,  even  thoueh 
he  had  reached  his  place  of  destination,  and  the  train,  which  had  previoualv 
stopped  to  permit  passengers  to  alieht^  had  not  so  stopped  for  a  reasonable 
length  of  time.  Upon  the  admitted  facts,  this  court  holds  that  the  court 
below  erred  in  not  setting  aside  special  findings  of  the  jury  to  the  effect  that 
the  plaintiff  was  not  guilty  of  contributory  negligence,  and  granting  a  new 
trial,  thoufh  there  was  also  a  general  verdict  in  plaintiff's  favor.  —  tiewell  v. 
Chicago,  §t  Paul,  and  Minneapolis  R.  Co.,  Sup.  Ct  Wis.,  N.  W.  Kep., 
May  6,  1882 ;  Wis.  Leg.  N.,  May  18,  1882. 

See  Majbtxr  jlnd  Sxbvakt  ;  Kailboabs. 

NoTios.  —  See  Railboabb. 

NuiSANCX.  —  Public  nuiaanee  —  Abatement  of —  Municipal  offieers  —  Extent 
of  authority  of  — The  mayor  of  a  city,  being  charged  with  the  conserva- 
tion of  the  peace  and  the  protection  of  property  therein,  is  justified  in 
abating  a  nuisance  whereby  tne  lives,  health,  and  property  of  citizens  are 
endangered,  and  the  public  safety  imperilled.  In  such  case  he  must,  how- 
ever, in  order  to  relieve  himself  from  liability,  prove  to  the  satisfaction  of  a 
jury  the  fact  of  nuisance.  Uis  oflScial  position  does  not  relieve  him  from  his 
personal  responsibility  in  this  respect.  —  Fields  v.  Stokley,  Sup.  Ct.  Pa., 
W.  N.  C,  April  27,  1882. 

Abatement  of  mill-dam  —  Aeeertainment  of  remedy. — Under  a  decree 

for  the  abatement  of  a  mill-dam  which  interferes  with  the  rights  of  a  mill- 
owner  higher  up  on  the  stream,  the  true  height  at  which  defendants'  dam 
should  be  allowed  to  stand  must  be  determined  by  experiment  rather  than 
by  theoretical  conclusions  drawn  from  surveys.  —  Decorah  Woollen  Mill  Co. 
V.  Greer,  Sup.  Ct  Iowa,  JS.  W.  Rep.,  May  6,  1882. 

Obetruetina  public  road.  —  The  offence  of  obstructing  a  public  road  is 

committed  wnen,  by  actual  obstruction  or  impediment,  the  road  is  rendered 
by  any  person  inconvenient  or  dangerous  to  pass.  It  is  not  necessary  that 
any  actual  injury  be  sufiered  by  any  person.  —  Cincinnati  Southern  K.  Co. 
V.  The  Commonwealth,  Ct.  App.  Ky.,  Ohio  L.  J.,  May  11,  1882 ;  Rep.,  May 
8,  1882. 

— '*-  SlaughteT'houaee  —  Injunction  —  Joinder  of  parties.  —  Defendant  main- 
tained a  slaughter-house  from  which  he  let  flow  blood  and  offal  into  a 
stream,  rendering  the  water  impure  and  offensive.  Others  maintained 
slaughter-houses,  oreweries,  etc,  from  which  offensive  matter  was  allowed 
to  run  into  the  same  stream,  contributing  to  its  pollution.  Plaintiff  was  the 
owner  of  a  fiour-mill  on  the  same  stream  and  the  offensive  matter  ran 
into  his  mill-dam  and  mill-race.  Held,  that  plaintiff  was  entitled  to  an 
injunction  restraining  defendant  from  allowing  blood,  etc.,  from  his  slaughter- 
house to  run  into  the  stream,  and  would  be  entitled  to  similar  relief  as  to 
the  others  allowing  offensive  matters  to  run  into  the  stream,  and  that  he 
might  join  all  in  one  action ;  also,  that  the  acts  mentioned  constitu,^  a 


—  Nuieance  —  Duty  of  railroad  company  to  repair  crosainoa  —  Verdict  by 
lot.  —  Where  a  railroad  company  lays  its  track  across  a  puolic  highway,  it 
is  the  duty  of  the  company  to  keep  in  repair  the  crossing  and  so  much 
of  the  highway  as  is  embraced  in  its  right  of  way,  and  for  its  failure  so  to  do 
is  indictable  for  a  public  nuisance.  Where  the  evidence  of  jurors  is 
clear  and  uncontradicted,  that  their  verdict  was  decided  by  lot,  it  soould  be 
set  aside. — Paducah  and  Elizabethtown  R.  Co.  v.  The  Commenwealth,  Ct 
App.  Ky.,  Ky.  L.  J.,  April,  1882;  Ky.  L.  Rep.,  April,  1882;  Rep.,  May  8, 
1882. 
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Official  Bonds.  —  Cotiditions  —  Conatruction  of  phrase,  "  diBcharge  ofduti€9 
according  to  law"  —  An  oflScial  bond  conditioned  for  the  faithful  discharge 
of  the  duties  of  an  office  *'  according  to  law  "  embraces  duties  required  by 
laws,  in  force  during  the  term  of  the  officer,  whether  enacted  before  or  after 
the  execution  of  the  bond.  —  Dawson  et  al.  o.  The  State,  Sup.  Ct.  Ohio, 
Ohio  L.  J.,  March  80, 1882. 

Parskt  akd  Child.  —  See  Master  and  Sebtant. 

Partnership. — Retiring  partner  liable  for  debts  of  firm  though  assumed  by 
remaining  partner — Voluntary  convtvance  to  wife*  — ^The  property  of  a  retir- 
ing partner,  though  the  debts  of  the  firm  were  assumed  by  his  co-partner, 
is  liable  for  the  debts  of  the  firm,  and  a  voluntary  conveyance  to  his  wife  will 
be  set  aside  as  fraudulent,  though  the  grantor  was  justified  in  thinking  that 
his  former  associate  would  pay  the  debts.  A  subsequent  creditor,  whose 
goods  were  sold  to  pay  former  debts  of  his  debtor,  is  entitled  to  proceed  to 
set  aside  his  debtor's  conveyance  as  fraudulent;  such  a  conveyance  is -con- 
structively fraudulent.  —  Barhydt  o  Perry,  Sup.  Ct.  Iowa,  Ya.  L.  J.,  April, 
1882. 

Liability  of  partners — Purchase  of  tinkers  unlawfully  aU.  — If  one  of 

two  partners,  without  the  knowledge  of  the  other,  purchase  lumber,  timber, 
or  staves  manu&ctured  out  of  timber  unlawfully  cut  upon  plaintiff's  land, 
with  notice  of  the  fact  that  the  timber  was  so  unlawfully  cut  upon  his 
land,  and  the  partnership  pays  for  the  articles  so  purchased,  and  sella  the 
same  and  receives  the  proceeds  of  such  sale,  they  are  both  liable  to  have 
damages  assessed  against  them  under  the  provisions  of  sect.  4269,  Revised 
Statutes  Wisconsin,  1878.— Tucker  v.  Cole,  Sup.  Ct.  Wis.,  Wis.  Leg.  N., 
April  20, 1882;  N.  W.  Rep.,  April  15,  1882. 

Patents.  —  Assignment  of — How  corporation  may  bind  itself — Rule  as  to 
signature  by  agent  —  Estoppel,  —  Assignments  of  patents  not  required  to 
be  under  seal,  the  statute  only  requiring  that  **  every  patent  or  anv  interest 
therein,  shall  be  assignable  in  law  by  an  instrument  in  writing.''^  A  cor- 
poration may  bind  itself  by  a  contract  not  under  its  corporate  seal  when  the 
law  does  not  require  the  contract  to  be  evidenced  bv  a  sealed  instrument 
The  parol  contracts  of  a  corporation  made  by  its  duly  authorized  a^^^ent  are 
binding.  The  absence  of  the  corporation  seal  does  not  render  void  the  con- 
tract of  assignment*  The  rule  is,  that  the  agent  should,  in  the  body  of  the 
contract,  name  the  corporation  as  the  contracting  party  and  sign  as  its 
aeent  or  officer.  If  a  party,  subsequently  to  an  assignment  of  an  interest 
therein,  become  the  sole  owner  of  a  patent,  the  previous  assignment  of  the 
interest,  coupled  with  the  final  purchase,  will  operate  as  an  estoppel  to  a 

Srosecution  tor  an  infringement  of  the  patent  by  the  use  of  the  machine.  — 
ottfried  v.  Miller,  U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  March  15, 1882. 

—  Question  of  identity  between  original  and  reissued  patents  — Void  rs' 
issue —  What  patentable.  —  If  it  appears  from  the  face  of  original  and  re- 
issued patents  that  intrinsic  evidence  is  not  needed  to  explain  terms  of  art 
nor  to  apply  the  descriptions  to  the  subject-matter,  so  that  the  ceurt  is  able 
to  say  from  mere  comparison  what  are  the  inventions  described  in  each, 
then  the  question  of  identity  is  one  of  pure  construction  by  the  court  and 
not  of  fact  for  a  jury.  In  this  case  the  reissued  patent  is  void  as  being  for  a 
different  invention  from  that  contained  in  the  original  —  the  one  being  for  a 
machine,  the  other  for  a  process.  And  the  reissued  patent  is  anUcipated  by 
patents  issued  already,  for  these  patents  cover  the  attachment  of  such  an 
arrangement  to  any  boiler,  and  the  mere  discovery  by  another  party  that  it 
works  better  on  one  kind  of  boiler  than  on  another  is  not  patentable.  Nor 
is  the  mere  combination  by  a  third  party  of  the  patent  of  one  man  with 
the  patent  of  another,  each  operating  separately  and  producing  its  own  re- 
sults, patentable. — Heald  o.  Rice.  U.  S.  Sup.  Ct,  Morr.  ^mns^  voL  4, 
No.  1. 

^—'Judgment  debt  against  patentee  —  Patent  subject  to  equity. — A  oatent 
right  may  be  subjected  by  bill  in  equity  to  the  payment  of  a  judgmexrk  debt 
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of  the  patentee. — Ager  v,  Murray,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol  4,  No. 
1 ;  Cent  L.  J.,  ApriF  28, 1882 ;  Alb.  L.  J.,  May  20,  1882 ;  Rep.,  April  26, 
1882. 

Assiffnment  —  Burden  of  proof ,  —  Where  plaintiff,  to  a  plea  of  defend- 
ant that  the  patent  had  been  assigned,  replied  that  such  assignment  had 
been  delivered  in  escrow  only,  the  burden  of  proving  this  fact  is  upon  the 
plaintiff.  The  license  being  in  possession  of  the  defendant,  and  absolute 
on  its  face,  is  not  overcome  oy  the  testimony  of  one  witness  that  it  was  de- 
livered in  escrow.  —  Mellon  v.  Delaware,  Lackawanna,  and  Western  R.  Co., 
U.  8.  Sup.  Ct.,  Ch.  Leg.  N.,  May  6, 1882;  Leg.  Adv.,  May  9,  1882. 

Motion   for  preliminary  injunction — Doubtful  ^eationa  —  Irreparable 

damage.  —  Upon  a  motion  for  a  preliminary  injunction  in  a  patent  case  the 
court  will  not  decide  doubtful  questions  as  to  complainant's  right  under  his 
patent  Where  the  complainant  does  not  desire  to  enjoin  defendant  pro- 
vided he  will  accept  a  license  and  pay  damages,  and  defendant  is  entirely  re- 
sponsible, the  court  will  not  g^nt  a  preliminary  injunction.  Irreparable 
damage  is  an  indispensable  element  upon  an  application  for  a  provisional 
injunction. — New  York  Grape  Sugar  Co.  r.  American  Grape  Sugar  Co.,  U. 
8.  Cir.  Ct  North.  Dist  N.  Y.,  Rep.,  May  8,  1882 ;  Fed.  Rep.,  April  11, 1882. 

See  CONTKACTS. 

PuTDBNTK  Lm  Purchaser.  —  Service  of  process  on  infanta  —  RiffKi  of  in- 
fanta to  ahouj  cauae  againat  judgment.  —  A  deed  to  land  in  the  actual  and 
adverse  possession  of  another  does  not  confer  title.  When  an  executor  has 
conveyed  land  pursuant  to  a  power  to  do  so,  given  by  the  will  of  the  testator, 
the  grantees  cannot  be  considered  pendente  lite  purchasers,  although  the 
deed  be  executed  pending  a  suit  by  a  third  party  for  the  recovery  of  the 
land;  and  a  judgment  suDsequently  rendered  does  not  conclude  the  grantees 
from  thereafter  relying  on  the  deed.  Under  Myers's  Code,  service  of  an  order 
of  revivor  upon  an  infant  over  fourteen  years  of  age  was  suflScient;  but  if 
the  infant  was  under  fourteen  years  of  age,  it  was  required  that  the  order 
should  be  served  also  on  some  of  the  persons  designated  by  sect  81  of  that 
Code ;  and  judgment  rendered  against  an  infant  under  fourteen  without  any 
service,  except  upon  the  infant  is  void.  Although  none  of  the  infants  can 
show  cause  against  the  judgment  except  those  who  commenced  their  action 
within  twelve  months  after  arriving  at  age,  yet  those  upon  whom  the  order 
of  revivor  was  not  properly  served  may  maintain  an  action  for  the  recovery 
of  the  land,  notwithstanding  the  judgment  it  being  no  bar  as  to  them.  — 
Cox  0.  Story,  Ct  App.  Ky.,  Ky.  L.  J.,  April,  1882. 

Pliadinq.  —  Sufficiency  of  mortgage  aecurity  —  Fraudulent  repreaentationa. — 
In  a  complaint  for  deceit  and  fraudulent  representations  in  relation  to  the 
sufficiency  of  the  mortgage  security,  on  the  sale  of  a  note  and  mortgage, 
there  must  be  an  averment  that  the  mortgage  security  is  insufficient  at  the 
time  the  suit  is  commenced,  or  an  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  when  evidence  is  offered  at 
the  trial,  should  be  sustained  on  the  ground  that  no  damage  is  shown.  — 
Poster  V.  Taggart  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  20,  1882. 

"^^AllegaHonain  bill — Demurrer. — In  a  chancery  suit  by  a  wharf-owner  to 
enjoin  the  driving  of  piles  and  construction  of  a  run-way  out  into  a  river, 
the  allegation  that "  the  effect  of  driving  the  piles  in  the  bed  of  the  river 
and  constructing  the  run-way  will  be  to  divert  the  river  from  its  natural 
course  and  Uirow  it  east  of  its  natural  location,  and  from  the  river  bank 
north  and  south  of  said  run- way  and  piling,  and  create  in  front  of  and  upon 
plaintiff's  improved  wharf  a  deposit  of  mud  and  sediment,  so  that  it  will  he 
impossible  to  land  at  plaintiff's  wharf,"  is  not  a  mere  expression  of  opinion 
or  apprehension,  but  a  sufficiently  certain  and  minute  allegation  of  facts,  and. 

o        vol.  8— 2 
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18  not  demurrable.  —  City  of  6t  Louis  v.  Knapp  &'Co.  Company,  U.  S. 
Sup.  Ct.,  Morr.  Trans.,  vol.  4,  No.  1. 

—  See  Federal  CoTTRTs;  Insurancx  (Fire). 


Pledge.  —  Larceny  by  pledgor — Malieioua  j)ro»ecution — General  issue*  —  A 
pledgee  has  a  special  property  in  tiie  thinfj^  pled^d,  and  a  pledgor  who 
takes  the  property  from  the  pledgee's  possession,  with  the  felonious  design  of 
depriving  such  pledgee  of  his  security,  may  be  guilty  of  larceny.  In  an  ac- 
tion for  malicious  prosecution,  the  defendant  may,  under  the  general  issue, 
show  that  the  plaintiff  was  guilty  of  the  offence  for  which  the  prosecution 
was  instituted.  —  Bruley  v,  Kose,  Sup.  Ct  Iowa,  N.  W.  Rep.,  April  8,  1882. 

Practice.  —  Right  of  district  judge  to  vote  in  Circuit  Court  —  Informatiqn 
under  internal  revenue  law.  —  At  the  hearing  in  the  Circuit  Court  of  an 
appeal  from  the  District  Court»  the  district  judee  who  rendered  the  judg- 
ment appealed  from,  cannot,  under  sect.  614  of  uie  Revised  Statutes,  give  a 
vote,  even  by  consent  of  parties,  when  another  judge  is  present;  smd  the 
case  cannot  be  brought  to  this  court  upon  a  certificate  of  division  of  opinion 
between  him  and  the  other  judge.  An  information  for  a  forfeiture  under 
the  internal  revenue  laws  cannot  be  brought  from  the  Circuit  Court  to  this 
court  by  appeal.  —  United  States  v.  Emholt,  U.  S.  Sup.  Ct.,  Wash.  L.  Rep., 
April  26,  1882. 

—  When  under  Arizona  law^  **  statement  of  ca^e"  is  available  on  appeal — 
Opinion  of  jury  as  to  value  of  legal  services.  —  A  '^statement"  of  the  case, 
according  to  the  law  regulating  civil  proceedings  in  the  Territory  of  Ari- 
zona, takes  the  place  of  a  bill  of  exceptions,  when  the  alleged  errors  of  law 
are  set  forth  with  sufficient  matter  to  snow  the  relevancy  of  the  points  taken ; 
and  though  prepared  for  and  used  on  a  motion  for  a  new  trial,  it  is  available 
on  appeiQ  from  the  judgment,  when,  by  stipulation  of  the  parties,  it  is  made 
a  part  of  the  record  for  that  purpose.  In  an  action  for  legal  services  the 
opinions  of  attorneys  as  to  their  value  are  not  to  preclude  the  jury  from 
exercising  their  **  own  knowledge  and  ideas  *'  on  the  subject.  It  is  their 
province  to  weigh  the  opinions  b^  reference  to  the  nature  of  the  services 
rendered,  the  time  occupied  in  their  performance,  and  other  attending  cir- 
cumstances, and  by  applying  to  them  their  own  experience  and  knowledge  of 
the  character  of  such  services.  The  judgment  of  witnesses  is  not,  as  a  mat- 
ter of  law,  to  be  accepted  by  the  jury  in  place  of  their  own.  —  Head  v.  Har- 
grave,  U.  S.  Sup.  Ct.,  Wash.  L.  Rep.,  April  26,  1882. 

-^^^  Special  verdict  —  Disability  of  coverture, —  Where  the  finding  is  in  the 
form  of  a  special  verdict  it  is  not  error  for  the  court  to  enter  judgment  upon 
such  finding,  for  the  plaintiff  as  to  certain  portions,  and  for  the  defendant 
upon  a  general  finding  as  to  other  portions.  Where  a  party  was  under  the 
disability  of  coverture  at  the  time  she  inherited  the  lands  in  controversy, 
an  adverse  holding  or  possession  for  the  statutory  period  will  not  bar  her 
right  to  bring  an  action  for  the  recovery  of  such  lands  after  the  disability  is 
removed.  —  Collins  etal.  v,  Riley,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  April  fi^  1882. 

Failure  of  nonsuit  —  Evidence  —  Construction  of  testimony  —  Duty  of 

court.  —  A  non-suit  granted  after  defendant's  evidence  is  closed,  cannot  be 
sustained  upon  the  mereground  that  there  is  a  preponderance  of  evidenee 
in  favor  of  defendant.  To  justify  a  non-suit  at  the  close  of  defendant's  testi- 
mony, the  court  must  be  able  to  say  that,  had  the  evidence  in  behalf  of 
plaintiff  remained  undisputed,  and  deeming  evervthing  as  fully  proved, 
-which  the  evidence  tends  to  prove,  including  all  reasonable  inferences 
from  it,  there  is  not  sufficient  evidence  to  sustain  a  verdict  in  favor  of  the 
plaintiff.  In  an  action  of  law  tried  by  a  jur^,  it  is  the  duty  of  the  court  to 
apply  certain  principles  to  admitted  or  a  given  state  of  facta,  and  net  to 
•determine  abstruse  and  occult  scientific  firsts  which  are  disputed,  even  when 
enlightened  by  the  wisdom  of  learned  experts,  especially  where   their 
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opinions  are  in  conflict,  but  such  disputed  facts  are  to  be  determined  by  the 
jury.  —  Spensley  v.  Lancashire  Ins.  Co.,  Sup.  Ot  Wis.,  Leg.  N.,  April  27, 

Oounter-^laim. — Plaintiff  claims  damages  for  violation  by  defendant  of 

her  agreement  in  reference  to  a  plantation  **  known  as  Live  Oaks,*'  in  the 
State  of  Louisiana ;  and  defendant,  in  the  second  subdivision  of  her  answer, 
refers  to  the  plantation  as  the  one  '*  known  as  Live  Oaks,  mentioned  in  the 
complaint;"  in  the  third  subdivision  refers  to  the  real  estate  as  ''situate  in 
the  State  of  Louisiana; "  and  in  the  fourth  sets  up  that  ** during  the  time 
the  plaintiff  was  in  possession  of  said  Live  Oaks  he  committed  injury  and 
waste  upon  the  plantation,  for  the  amount  of  which  she  interposes  a  coun- 
ter-claim.** The  plaintiff  demurs  to  the  counterclaim,  **for  the  reason  that 
the  court  has  not  jurisdiction  thereof."  Held^  that  it  sufficiently  appears 
upon  the  face  of  the  answer  that  the  plantation  upon  which  the  injury  and 
waste  complained  of  were  done  was  situated  outside  of  this  State ;  and,  that 
defendant  cannot  properly  set  up  such  counter-claim ;  the  general  rule  of 
law  is  that  actions  ror  injuries  to  real  property  must  be  brought  in  the  forum 
rei  aitce.  —  Cragin  v.  Lovell,  Ct  App.  N.  Y.,  Daily  Reg.,  April  24,  lw2, 

New  trial — Motion  and  grounds  necessary  in  a  **  law-and-facts**  ease 

vithout  a  jury.  —  Where  the  law  and  facts  in  a  common  law  action  are  sub- 
mitted to  the  court,  without  a  jury,  the  motion  and  grounds  for  a  new  trial 
are  as  necessary  as  where  the  law  and  facts  are  submitted  to  a  jury ;  failure 
to  call  for  a  jury  operates  simply  to  make  the  court  the  judge  of  the  facts  as 
well  as  of  the  law,  but  does  not  in  any  way  alter  the  practice  as  to  the  man- 
ner in  which  any  alleged  error  of  the  law  committed  by  the  court,  may  be 
taken  advantage  of.  —  Helm  v.  Coffee,  Ct  App.  Ky.,  ]^y.  L.  J.,  May,  1882. 

See  Federal  Courts. 

Principal- Agent.  —  Instruction  —  Purchase  bv  agent  without  disclosing 
principal,  —  In  an  action  for  purchase-price  of  nay  delivered  by  plaintiff  to 
one  M.,  plaintiff's  evidence  tended  to  show  that  the  hay  was  purchased  by  de- 
fendant, and  that  the  latter  did  not  disclose  the  fact  that  he  was  acting  as 
agent  for  another ;  and  defendant's  evidence  tended  to  show  that  he  acted 
merely  as  bearer  of  messages  to  plaintiff  from  M.  or  S.,  or  one  of  them,  con- 
cerning the  purchase,  and  that  his  relation  to  the  transaction  was  fully  dis- 
closed to  plaintiff.  Heldj  that  it  was  error  to  instruct  the  jury  that,  "  if 
defendant  gave  plaintiff  a  right  to  understand  that  he  (defendant]  was 
making  himself  responsible  for  the  hay,  and  that  plaintiff  might  look  to  him 
for  the  pay,"  then  ne  was  liable ;  the  only  question  under  the  evidence  being 
whether  defendant  purchased  the  hay  witnout  disclosing  his  principal.  — 
West  V.  Wells,  Sup.  Ct  Wis.,  N.  W.'Rep.,  April  8,  1882. 

— —  OolleetUm  of  claims  —  Individual  indebtedness  —  Principal  and  agent  — 
Title  to  land — Powers  of  agent  to  counsel-^Liability. — ^R.  neld  for  collection 
two  different  clAims  against  O.  personally,  one  between  $800  and  $400,  con- 
sisting of  book  account;  and  another  of  over  $2,000,  secured  by  note  and 
mortgage,  and  also  held  other  claims  against  a  firm  of  which  0.  was  a  mem- 
ber, and  O.  paid  to  R.  $1,500,  to  be  applied  upon  his  individual  indebted- 
ness, but  witn  no  specific  direction  to  apply  it  all  upon  the  mortgage.  Held^ 
that  R.  had  no  legal  right  to  apply  a  portion  of  the  payment  upon  the  firm 
debt,  nor  to  withhold  a  portion  of  the  money,  to  be  applied  upon  a  debt 
thereafter  to  be  contracted,  to  wit,  on  account  thereafter  to  be  traded  out  at 
the  store,  but  Was  bound  to  apply  the  whole  amount  upon  such  individual 
indebtedness  of  O.  as  existed  on  the  day  when  the  payment  was  made.  A 
principal  cannot  retain  title  to  land  received  by  her  agent  in  lieu  of  money, 
and  at  the  same  time  repudiate  the  agency  by  which  she  acquired  it  An 
agent  holding  a  claim  for  collection  cannot  pay  his  own  or  another's  liabil- 
ity by  an  indorsement  upon,  or  deduction  from  the  claim  of  his  principal 
without  the  assent  of  such  principal.  —  Miles  o.  Ogden,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.  May  18, 1882 ;  N.  W.  Rep.  May  6,  1882. 


88  DIGEST  OF  RECENT  CASES. 

PBlNCiPAL-SnBSTT.  —  Stay  of  execution  —  Extension  of  time,  —  A  surety  on 
a  judgment  is  discharged  from  liability  thereon,  bv  a  valid  contract  for  an 
extension  of  time  for  the  payment  thereof,  made  By  the  judgment  creditor 
with  the  principal  judgment  debtor,  without  the  knowleidge  or  consent  of 
the  surety.  Where,  after  stay  of  execution  has  expired  on  a  judgment,  a 
surety,  who  has  been  thus  released,  is  compelled  to  pay  the  judgment  to 
save  his  goods  from  forced  sale  by  an  officer  who  has  seized  them  on  execu- 
tion issued  on  said  judgment,  he  may  recover  back  from  the  judraient 
creditor  the  amount  so  paid.  Such  compulsory  payment  is  not  a  satisfaction 
of  the  judgment  or  of  the  undertaking,  and  the  creditor  may,  after  recovery 
back  against  him,  maintain  an  action  on  the  undertaking,  if  the  principal 
makes  default. — Boling  v.  Young,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  May  18,  1882. 

—  See  Official  Bonds. 

Public  Lands.  —  Patents  for — Decisions  of  land  department  —  How  to  be 
impeached — Placer  claims — Location — Labor  and  improvements. — A  patent 
for  public  lands  in  a  court  of  law  is  conclusive  as  to  ail  matters  propeny  de- 
terminable by  the  land  department,  when  its  action  is  within  the  scope  of 
its  authority ;  that  is,  when  it  has  jurisdiction  under  the  law  to  convey  the 
land.    But  it  may  be  collaterally  impeached  in  any  aciion,  and  its  operation 
as  a  conveyance  defeated,  by  showing  that  the  department  had  no  jurisdic- 
tion to  dispose  of  the  lands.    While  it  is  true  that  from  1870  to  187z  a  loca- 
tion of  a  placer  claim  could  not  exceed  one  hundred  and  sixty  acres,  there 
is  nothing  in  the  law  to  prohibit  the  acquisition  of  several  such  locations, 
by  purchase  or  otherwise,  from  those  who  had  previously  taken  them  up, 
and  the  union  of  them  in  one  patent,  althoup;h  such  patent  is  for  more  than 
one  hundred  and  sixty  acres  of  a  mining  claim.     The  owner  of  contiguous 
locations  who  seeks  a  patent  is  not  reouired  to  take  separate  proceedings 
upon  each  one  in  order  to  obtain  a  valia  patent,  but  may  prosecute  a  single 
application  upon  a  consolidation  of  several  claims  into  one.    Labor  and  im- 
provements, in  the  meaning  of  the  law,  are  deemed  to  have  been  had  on  a 
mining  claim,  whether  it  consists  of  one  location  or  several,  when  the  labor 
is  performed  or  the  improvements  made  for  its  development,  although  such 
labor  and  improvements  may  be  on  ground  which  originally  constituted  only 
one  location,  or  be  at  a  distance  from  the  claim  itself;  —  St  Louis  Smelting 
and  Beflning  Co.  r.  Kemp  et  aU  Same  v.  Kay  et  al.,  IT.  S.  Sup.  CU,  Morr. 
Trans.,  vol.  3,  No.  6;  Col.  L.  Rep.,  April,  1882;  Pac.  Coast  L.  J.,  May  13, 
1882 ;  Fed.  Rep.  April  25,  1882. 

Rail  ROADS.  —  Telegraph  —  Injunction  —  Specific  performance,  —  A  railroad 
company  granted  to  a  telegraph  company  the  privilege  of  placing  another 
wire  on  its  poles,  **  fur  general  telegraphic  correspondence,"  and  of  establish- 
ing telegraph  stations  at  points  along  the  line  as  it  might  think  proper,  but 
reserving  to  the  grantor  all  local  telegraph  business,  "  it  being  unaerstood 
and  agreed  between  the  parties,"  that  the  telegraph  company  should  be 
entitled  only  to  the  business  of  sending  such  messages  as  might  be  received 
at  any  of  its  stations  destined  for  stations  on  other  tele^^ph lines  connected 
at  points  where  it  had  stations,  or  such  messages  as  might  be  received  from 
other  lines  connected  at  points  where  it  had  stations  destined  for  i|s  stations, 
or  other  lines  connected  at  points  where  it  had  stations,  with  a  further  agree- 
ment for  prorating  as  to  business  retelegraphed  between  the  parties.  Held^ 
the  right  acquired  by  the  telegraph  company  in  the  business  of  the  line, 
other  than  local  business,  was  not  exclusive.  The  railroad  company  was 
not  precluded  from  placing  another  wire  upon  its  poles  either  for  its  own 
use  or  the  use  of  another  party.  Equity  will  not  compel  ^ecific  perform- 
ance, where  the  benefits  of  the  contract  cannot  be  realizea  in  accordance 
with  its  terms.  Hence,  where  a  railroad  company,  having  a  line  of  tele- 
graph, grants  the  use  of  its  poles  to  a  telegraph  company  on  certain  condi- 
tions and  stipulations  in  favor  of  the  grantor,  which  are  uUra  vires,  an 
injunction  will  not  be  granted  whereby  tne  grantor  will  be  required  to  per- 
form other  stipulations  made  in  consideration  of  such  void  stipulations.  — 
Marietta  and  Cincinnati  R.  Co.  v.  Western  Union  TeL  Co.  et  al..  Sup.  Ot. 
Ohio,  Ohio  L.  J.,  April  6,  1882. 
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^— Fellow^ervant — Negligence — Relation  of  euperior  and  subordinate. — 
Where,  by  rules  of  a  railroad  company,  brakemen  on  a  train  are  placed 
under  the  control  and  direction  of  the 'conductor,  the  relation  of- superior 
and  subordinate,  as  between  the  engineer  and  a  brakeman,  is  not  created  by 
a  rule  of  the  company  requiring  the  engineer  to  give  certain  signals  for  set- 
ting or  relieving  brakes,  which  also  requires  brakesmen  to  work  the  brakes 
accordingly.  Ci  such  case,  the  engineer  and  brakeman  are  fellow-servants 
in  a  common  employment;  and  the  company  is  not  liable  to  either  for  an 
injury  resulting  from  the  negligence  of  tne  other.  —  Pittsburg,  Cincinnati, 
and  St.  Louis  it  Co.  v.  Banney,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  April  18,  1882 ; 
Rep.,  May  10, 1882. 

Damages — Employee — Reasonable  or  unrettsonable  orders, — Where  a 

superintendentof  a  railroad  company  has  made  an  order  as  to  the  management 
of  a  particular  train,  which  order  wilfbe  reasonable  or  unreasonable  according 
to  the  circumstances  under  which  it  is  to  be  enforced,  the  question  whether 
in  any  particular  case  such  order  is  to  be  deemed  reasonable  or  unreasonable 
is  a  question  of  mixed  law  and  fact,  to  be  determined  by  the  jury  under 
proper  instructions.  Where  an  action  is  brought  against  a  railroad  com- 
pany by  one  of  its  employees  to  recover  damages  for  personal  injuries  sus- 
tained by  the  enforcement  of  an  order  made  by  the  superintendent  of  the 
company,  which  order  was  unreasonable  and  tne  enforcement  of  the  same 
was  dangerous  to  such  employee,  the  fact  that  the  negligence  of  a  fellow- 
servant  of  the  injured  person,  while  executing  such  order,  contributed  in 
producing  the  injury,  affords  no  defence  to  the  action.  —  Pittsburg,  Cincin- 
nati, and  St  Louis  K.  Co.  0.  Henderson,  Sup.  Ct  Ohio,  Ohio  L.  J.,  March 
16,  1882;  Aprils,  1882. 

—  Exclusive  telegraph  rights  —  Contracts  in  restraint  of  trade  —  Divisibil' 
ity  —  Property  in  telegraph  poles  real  or  personal  —  Mortgage, — It  is  not 
competent  for  a  railroad  company  to  grant  to  a  single  telegraph  company  the 
exclusive  right  of  establishing  a  fine  of  telegraphic  communication  along  its 
right  of  way.  Such  a  contract  is  void,  as  Doing  in  restraint  of  trade,  con- 
trary to  public  policy,  and  in  violation  of  the  act  of  Congress  of  July  24, 
I860.  A  contract  in  restraint  of  trade  is  divisible,  and  when  such  a  contract 
contains  a  stipulation  which  is  capable  of  being  construed  divisibly,  and  one 
part  thereof  is  void,  as  being  in  restraint  of  trade,  whilst  the  other  is  not, 
the  court  will  give  effect  to  the  latter,  and  will  not  hold  the  agreement  to 
be  void  altogether.  Whether  the  telegraph  poles  and  wires  and  instru- 
ments used  in  the  construction  of  a  line  of  telegraph  are  to  be  considered  as 
part  of  the  real  estate  to  which  they  are  annexed,  may  depend  upon  the  intent 
with  which  they  were  erected,  and  if  the  parties  in  interest  agree,  or  intend, 
that  they  shall  remain  personalty,  subject  to  be  removed,  such  agreement 
will  be  enforced.  As  between  the  parties,  it  is  well  settled  that  tne  mort- 
gagee as  to  afler-acquired  property,  takes  only  the  interest  of  the  mortgagor, 
and  an  agreement  between  the  mortgagor  and  a  third  party,  that  personal 
property  affixed  to  mortgaged  real  estate  shall  retain  its  cnaracter  as  per- 
sonalty, is  valid  without  the  assent  of  the  mortgagee.  —  Western  Union  Tel. 
Co.  0.  Burlington  and  Southern  R.  Co.,  and  Smith  0.  Western  Union  Tel. 
Co.,  Sup.  Ct  Col.,  Col.  L.  Rep.,  March,  1882. 

Grants  in  aid  of  railroads  —  Construction.  —  The  grant  to  the  Burling- 
ton and  Missouri  Railroad  Company,  by  act  of  Congress,  was  of  ten  sections 
of  land  for  every  mile  on  each  side  of  the  line  of  its  road,  when  located,  etc. 
There  was  no  lateral  limit  within  which  the  land  was  to  be  selected.  Held, 
that  the  grant  was  one  of  quantity;  and  although  no  lateral  limit  was  fixed, 
it  was  necessarily  implied  that  the  selection  should  be  made  out  of  unsold 
and  unreserved  lands  nearest  the  line  of  the  road,  and  the  company  was  not 
at  liberty  to  pass  beyond  land  open  to  its  appropriation,  and  take  lands  far- 
ther removed  from  its  road.  —  Wood  v,  Burlington  and  Missouri  R.  Co., 
U.  S.  Sup.  Ct,  Cb.  Leg.  N.,  March  18,  1882. 

Injury  to  employee  —  Use  of  bolt  of  insufficient  length  —  Non-suit  —  Duty 
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of  railroad  company  receiving  loaded  ear  Jrom  other  road,  —  In  an  action 
against  a  railway  company  for  injuries  to  an  employee,  where  the  whole 
evidence  shows  that  the  sole  cause  of  the  injuries  was  the  use  of  one  bolt  of 
insufficient  length  in  fastening  a  slat  of  the  ladder  of  a  freight-car,  together 
with  the  somewnat  decayed  condition  of  the  wood  at  the  place  of  such  bolt, 
and  that  there  was  no  external  indication  of  these  defects,  and  the  person 
injured  had  been  frequently  in  charge  of  the  same  car,  and  in  the  habit  of 
using  the  same  ladder,  there  was  no  error  in  directing  a  non-suit.  One  rail- 
road company  receiving  a  loaded  car  from  another,  and  running  it  upon  its 
own  road,  is  not  bound  to  repeat  the  tests  which  are  proper  to  be  used  in 
the  original  construction  of  such  a  car,  but  may  assume  that  all  parts  of  the 
car  which  appear  to  be  in  good  condition  are  so  in  fact —  Ballou,  Admr.,  r. 
Chicago  and  Northwestern  R  Co.,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  March  18, 
1882. 

Feneing  track  —  Duty  to  restore  fence  when  destroyed  by  flood  —  Negli- 

genee.  —  Defendant's  fence  between  its  track  and  plaintin's  pasture  was 
swept  away  by  a  flood,  which  was  at  its  height  aoout  eight  days  before 
plaintiff's  norses  were  injured  on  said  track.  During  the  three  days  imme- 
diately preceding  the  injury,  the  water  along  the  line  of  the  fenoe"^  had  fal- 
len at  the  rate  of  nearly  eight  inches  each  day ;  and  at  the  time  of  the  injury 
it  had  not  subsided  so  as  to  leave  the  entire  line  of  the  fence  at  the  place  in 
question  uncovered.  Although  the  jury  found  that  a  new  fence  might  have 
been  properly  and  reasonably  constructed  two  days  before  injury:  heUl, 
that  the  court  erred  in  submitting  to  them  the  question  whether  the  defend- 
ant company  was  negligent  in  neglecting  to  rebuild  the  fence.  —  Goddard  v. 
Chicago  una  Northwestern  R.  Co.,  Sup.  Ct.  Wis.,  N.  W.  Bep.,  April  1, 
1882. 

Conveyance  of  land  subject  to  right  of  way  —  Possession  of  railroad — 

Notice.  —  Lands  adjacent  to  and  bounded  by  the  centre  line  of  a  railroad 
were  conve3*ed  "subject  to  any  right  of  way  said  railroad  may  own  over  the 
same."  Proceedings  had  been  previously  had,  by  which  the  railroad  com- 
pany was  entitled  to  thirty-five  feet  on  each  side  of  the  centre  line  of  its 
track  as  right  of  way.  The  right  of  way  bad,  however,  been  fenced  in  and 
occupied  by  the  adjoining  owner  to  within  fourteen  feet  of  the  track.  Held, 
that  such  purchaser  took  the  land  chargeable  with  full  notice  of  all  the 
riehts  of  the  railroad  company,  and  there  was  no  adverse  possession  under 
which  he  could  claim  title.  — Slocumb  v.  Chicago,  Burlington,  and  Quincy 
R.  Co.,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  April  8,  1882. 

^-^  Negligence — Railroads  —  Crossings  —  Flagmen  —  Non'Suit.  —  A  driver 
of  a  horse  and  buggy  at  night  within  the  limits  of  a  ciW,  paused  a  safe  dis- 
tance from  a  railroad  crossing,  looked,  and  listened.  Neither  hearing  nor 
seeing  anything  to  indicate  an  approaching  train,  and  seeing  the  lamp  of  the 
railroad  watchman  hanging  on  tne  watch-boz  where  it  was  wont  to  be  when 
the  track  was  clear,  he  drove  on  to  within  a  few  yards  of  the  crossing,  and 
there,  seeing  an  approaching  train,  and  heariiui^  the  bell,  paused  again ;  as  the 
train  drew  near,  however,  the  horse  became  frightened,  and  dashed  into  the 
engine,  killing  itself  and  demolishing  the  buggy.  Held,  that  there  was  no 
evidence  of  any  negligence  on  the  part  of  the'  company,  but  that  the  same 
was  the  result  of  a  pure  accident,  the  occurrence  of  which  the  exercise  of  no 
care  on  the  part  of  the  company  defendant  could  have  prevented,  and  that 
therefore  a  non-suit  was  rightly  awarded.  —  Miller  v.  Philadelphia  and 
Reading  R.  Co.,  Sup.  Ct.  Pa.,  W.  N.  C,  May  4,  1882. 

Power    to   borrow     money  —  Ultra    vires  —  Interest  —  Usury  —  Specific 

performance  —  Equity,  —  Where  a  railroad  company,  without  any  direct 
authority  by  the  terms  of  its  charter  to  borrow  money,  proposes  to  raise 
funds  by  issuing  irredeemable  bonds,  at  a  large  discount  which  were  not  to 
be  entitled  to  interest  until  after  the  common  stock  had  received  a  dividend 
of  six  per  cent,  were  then  to  tt^ce  all  revenues  up  to  six  per  cent,  and 
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were  then  to  rank  pari  passu  with  the  common  shares  for  further  divi- 
dend: held,  that  the  right  to  issue  such  honds  was  within  the  implied 
power  of  the  corporation,  and  not  ultra  vires.  Where  interest  is  payable 
only  on  a  contingency,  a  contract  stipulating  for  its  payment  at  a  rate  greater 
than  siz  per  cent  is  not  usurious.  —  Philadelphia  and  Reading  R.  Co.  v. 
Stichter,  Sup.  Ct.  Pa.,  W.  ^.  C,  April  20,  188i 

Railroads  —  Negliaenee  —  Directing  passenger  to  leave  at  utrong  station  — 

Rule  of  damages.  —  In  an  action  sounding  in  damages  for  negligence  in 
directing  a  passenger  to  leave  a  train  before  reaching  her  destination,  where- 
by she,  Deing  pregnant,  became  sick,  etc. :  held,  that  the  railroad  company 
was  liable  for  all  injuries  directly  resulting  from  the  wrongful  act,  whether 
they  could  haye  been  foreseen  or  not  —  nrown  v.  Chicago,  Wisconsin,  and 
St.  Paul  R.  Co.,  Sup.  Ct.  Wis.,  Rep.,  April  26, 1882. 

— ^  Killing  live  stock  —  Damages  —  Proof —  In  an  action  against  a  railroad 
company  to  recover  damages  for  killing  live  stock,  the  plaintiff  must  prove 
affirmatively  that  want  of  ordinary  care  on  the  part  of  the  company  or  its 
employees  caused  the  injur}*.  Such  an  inference  does  not  arise  from  the 
mere  uict  that  the  animal  was  killed.  —  Pittsburg,  Cincinnati,  and  St.  Louis 
R.  Co.  V.  McMillan,  Sup.  Ct  Ohio,  Ohio  L.  J.,  March  28,  1882. 

Appropriation  of  property  by  railroad — Injunction.  — In  proceedings  by 

a  corporation  to  appropriate  private  property,  there  must  be  a  judgment  con- 
firming the  verdict  of  the  jury,  before  the  corporation  is  entitled,  by  a  deposit 
of  the  amount  of  such  verdict,  to  possession  of  the  property  appropriated. 
It  is  within  the  appellate  jurisdiction  of  the  Supreme  Court  to  allow  a  tem- 
porary injunction  where  it  appears  that  defendant  is  doing  or  threatening  to 
do  acts  respecting  the  subject  of  an  action  pending,  tending  to  render  the 
judgment  ineffectual.  So,  where  the  relief  sought  in  the  court  below  was 
an  injunction  which  was  refused,  and  on  error  to  this  court  the  judgment  is 
reversed  for  such  refusal,  this  court  may,  in  the  exercise  of  its  appellate 

iurisdiction,  proceed  to  render  the  judgment  which  the  court  below  should 
lave    rendered. — Wagner  v.  New  York,  Chicago,  and  St  Louis  R.  Co., 
Sup.  Ct  Ohio,  Ohio  L.  J.,  April  6,  1882. 

—^  Oonsiruetion  of  in  street  of  city  —  Injunction,  —  Where  the  construc- 
tion of  a  railroad  in  a  street  of  a  city  will  work  material  injury  to  the  abut- 
ting[  property,  such  construction  may  be  enjoined,  at  the  suit  of  the  owners, 
until  the  rignt  to  construct  such  road  in  the  street  shall  first  be  acquired,  un- 
der proceedings  instituted  against  such  owners  as  required  by  law  for  the 
appropriation  of  private  property.  In  such  case  it  is  immaterial  whether 
the  fee  is  vested  in  the  city  or  in  the  abutting  owners,  so  long  as  it  is  held 
upon  the  same  defined  uses.  —  Scioto  Valley  R.  Co.  v.  Lawrence,  Sup.  Ct 
Ohio,  Ohio  L.  J.,  April  18,  1882. 

—  Regulation  —  Stop-over  tickets  —  Ejection —  Negligence.  —  A  regulation 
by  a  railroad  company,  that  a  passenger  who  desires  to  stop  over  at  an  inter- 
mediate station  must  procure  a  stop-over  ticket  from  the  conductor  and  pre- 
sent it  to  the  coductor  of  the  train  on  which  he  seeks  to  complete  his  jour- 
ney, is  a  reasonable  regulation.  In  such  a  case,  where  the  passenger  has 
requested  a  stop-over  ticket  but  by  the  fault  or  negligence  of  tne  conductor 
he  is  given  only  a  trip  check,  the  second  conductor  may  refuse  to  receive  it 
and  may  eject  the  passenger  upon  the  latter  refusing  to  pay  his  fare ;  but, 
semble  that  the  company  is  liable  to  the  passenger  for  the  fault  of  the  first 
conductor.  —  Yortoii  v.  Milwaukee,  Lake  Shore,  and  Western  R.  Co.,  Sup. 
Ct  Wis.,  Rep.,  April  6, 1882. 

>—  See  MoRTQAQX  Bonds  ;  Nuisanck  ;  Sales  ;  Taxation. 

RxMOYAL  OF  Causes.  —  Not  removable,  when.  —  In  order  to  render  causes  re- 
movable, under  first  clause  of  second  section,  act  of   1875,  all  the  par- 
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ties  on  one  side  must  be  citizens  of  different  States  from  those  on  the  other. 
Causes  are  not  removable,  under  the  second  clause  of  the  second  section  of 
the  act  of  1875,  where  there  are  in  Uie  suit  separate  controversies  wholly  be- 
tween citizens  of  different  States.  Separate  suits,  distinct  in  themselvea, 
may  be  brought  and  complete  relief  afforded  in  each  suit  upon  the  subjeci- 
matter  in  controversy.  —  Hyde  v.  Ruble,  U.  S.  Sup.  Ct.,  Wash.  L.  Hep., 
April  19,  1882 ;  Int.  Rev.  Rec,  May  8,  1882 ;  Cin.  L.  Bui.,  May  1,  1882. 

Jurisdiction^  when  it  attaches,  —  Where  a  removal  is  authorized,  the  par- 
ties being  citizens  of  different  States,  the  matter  in  dispute  exceeds  $500, 
exclusive  of  costs,  the  petition  is  in  due  form,  and  a  proper  bond  in  the  Fed- 
eral court  has  been  executed  and  filed,  jurisdiction  ceases  in  the  State  court 
and  attaches  here,  and  all  further  proceedings  in  the  State  court  are  coram 
non  judice.  The  jurisdictional  limitation  to  $500  has  reference  to  the  sura 
in  dispute  between  the  plaintiff  and  defendant;  and  the  right  of  applying 
creditors  to  come  in  and  nave  their  claims  adjusted  and  allowed  is  a  mere 
incident,  and  this  court,  having  acquired  jurisaiction  over  the  principal,  will 
necessarily  exercise  it  over  the  incident.  —  Second  National  &nk  of  Pater- 
son  V,  New  York  Silk  Man.  Co..  U.  S.  Cir.  Ct.  Dist.  N.  J..  N.  J.  L.  J., 
April,  1882 ;  Rep.,  March  22,  1882. 

Cause  on  calendar  — Amended  answer.  —  The  answer  was  served  in  the 

cause  in  the  State  court,  and  the  case  noticed  for  trial  for  the  January  term 
and  placed  on  the  calendar  for  trial ;  afterwards,  and  within  twenty  days, 
the  defendant  served  an  amended  answer,  of  course,  and  subsequently  re- 
moved the  cause  to  the  Federal  court.  Held,  the  removal  was  not  made  in 
time,  and  the  cause  should  be  remanded  to  the  State  court.  —  Cramer  v. 
Mack,  U.  S.  Cir.  Ct.  South.  Dist.  N.  Y.,  Rep.,  May  10,  1882. 

RsFLSViN.  —  Trade  fixtures  —  Construction  of  contract  —  Admissibility  of  cri- 
dence — Conveyance.  —  Replevin  lies  for  trade  fixtures  wrongfully  severed 
and  removed  m>m  the  plamtiff 's  building  by  the  defendant.  The  construc- 
tion of  a  contract,  unambiguous  in  its  terms,  is  for  the  court,  and  extrinsic 
evidence  in  aid  of  construction  is  admissible.  A  deed  of  certain  lots  on 
which  was  a  manufactory,  in  which  deed  the  buildings  on  such  lots  and 
certain  specified  trade  fixtures  were  expressly  conve3'ed,  and  the  grantor  re- 
served in  the  deed  a  qualified  possession  of  the  premises  for  thirty  days,  and 
the  right  during  that  time  to  remove  therefrom  all  property  not  specially 
enumerated,  is  not  ambiguous.  The  court  directed  a  verdict  for  the  plain tid" 
for  the  property  claimed,  including  the  certain  main  shafts.  There  was  no 
exception  to  this  direction,  or  motion  for  a  new  trial.  Neither  was  any  ex- 
ception taken  during  the  trial  which  reached  the  error.  Held,  that  for  want 
of  effectual  exceptions,  this  court  is  powerless  to  correct  the  error  of  the 
trial  court  in  directing  a  verdict  for  tne  plaintiff  which  includes  the  main 
shafts.  — Kirch  t;.  Davies,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  April  18,  1882;  N. 
W.  Rep.,  April  16,  1882. 

See  Sales. 

Riparian  Rights.  —  Navigable  river  above  tide-water —  Owner  of  land  on  both 
sides  of  stream  —  Exclusive  right  to  ice  formed  thereon  —  Value  of  ice  when 
cut  and  prepared,  the  measure  of  damages  for  removal,  —  Grants  of  land 
bounded  on  rivers  or  upon  the  margins  above  tide-water,  carry  the  exclusive 
right  and  title  of  the  grantee  to  the  centre  of  the  stream,  subject  to  the 
easement  of  navigation,  unless  the  terms  of  the  grant  clearly  denote  the  in- 
tention to  stop  at  the  margin.  If  the  same  person  be  the  owner  on  both 
sides  of  the  river,  he  owns  the  whole  river  to  the  extent  of  the  leneth  of  his 
lands  upon  it,  and  this  title  to  the  middle  of  the  stream  includes  the  water, 
the  bed,  and  all  islands.  When  the  water  of  a  flowing  stream,  running  in  its 
natural  channel,  is  congealed,  the  ice  attached  to  the  soil  constitutes  a  part 
of  the  land  and  belongs  to  the  owner  of  the  stream,  and  he  has  the  right  to 
prevent  its  removal.    The  measure  of  damages  for  cutting  and  removing 
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ice  under  such  circumstances  is  the  value  of  the  ice  as  soon  as  it  exists  as  a 
chattel,  that  is,  as  soon  as  it  hasjheen  scraped,  ploughed,  sawed,  cut,  and 
severed,  and  is  ready  for  removal. — Washington  Ice  Co.  v.  Shortall,  Sup. 
Ct.  III.,  Am.L.  Beg.,  May,  1882. 

Salxs.  —  Delivery  to  railway  company  for  vendee  —  Nondelivery  —  Liabil- 
ity —  Stoppage  in  transitu  by  agent.  —  Ooods  hought  and  paid  for  were  de- 
livered to  a  railway  company,  whose  bill  of  lading  was  executed  to  the  ven- 
dor acknowledging  the  receipt  of  the  goods  to  be  conveyed  to  the  vendee : 
held,  that  the  contract  for  transportation  is  in  legal  effect  with  the  vendee, 
and  the  company  is  liable  to  him  for  non-deliverv  of  the  goods.  In  such  case 
the  title  vests  in  the  purchaser,  and  a  delivery  of  the  goods  to  the  carrier  is  a 
delivery  to  the  purchaser  himself.  Where  one  through  hisa^nt  sells  goods 
to  another,  and  they  are  shipped  to  the  purchaser,  the  agent  nas  no  right  to 
stop  the  goods  in  transit  because  his  principal  owes  nim  on  aoeount  of 
monev  advanced  in  the  purchase  of  the  goods. — Gwin  v.  Richmond  and  Dan- 
ville R.  Co.,  Sup.  Ct  N.  C,  Rep.,  April  12, 1882. 

Rule  of  caveat  emptor  —  Damages. — As  a  p^neral  rule,  the  doctrine  of 

caveat  emptor  does  not  apply  in  the  purchase  ot  chattels  when  an  opportu- 
nity for  an  examination  by  the  purchaser  is  shown ;  but  where,  as  in  the  case 
of  a  purchase  from  a  druggist,  it  is  shown'that  from  the  peculiar  character 
of  the  business  an  examination  would  not  avail  the  purchaser  anything,  such 
a  case  would  be  an  exception.  — Jones  v.  George,  Com.  App.  Texas,  Texas 
L.  J.,  April  12,  1882. 

Change  of  possession — Creditors.  —  A.,  an  employee  of  B.,  bargained 

with  him  for  a  horse  on  the  farm  to  be  paid  out  of  his  wages.  The  horse 
was  purchased,  but  remained  on  the  farm  under  A.'8  care,  who  paid,  how- 
ever, for  his  keep  and  claimed  ovmership.  The  horse  was  attached  as  prop- 
erty of  B.  Held,  that  there  were  no  such  change  of  possession  as  made  tne 
sale  good  against  the  creditors  of  B.  —  Hull  v.  Sigsworth,  Conn.  Sup.  Ct  of 
Errors,  Rep.,  May  10,  1882. 

•^^ Replevin — Conditional  sale — Instalments  unpaid^- Demand,  —  A.  de- 
livered to  B.  a  sewing  machine  under  a  contract  of  sale,  title  not  to  pass  until 
all  specified  instalments  were  paid,  and  on  default  of  anv  payment,  A.  to 
be  at  liberty  to  take  the  machine  away  at  his  option.  Held,  that  on  default 
of  a  payment  A.  could  not  replevy  the  machine  from  B.'s  possession  with- 
out demand  or  notice  of  option  andref^isal  of  B.  to  surrender  it;  that  the 
possession  of  the  machine  by  B.'s  wife,  living  with  him,  was  B.'s  possession ; 
that  a  demand  on  the  wife  was  insufficient,  and  that  the  mere  fact  that  she 
bad  made  all  previous  payments  did  not  establish  her  agency  to  act  for  B. 
in  the  matter  of  demand  and  refusal ;  that  replevin  did  not  lie,  the  right  of 
possession,  at  the  commencement  of  the  action,  being  in  the  defendant  — 
Wheeler  and  Wilson  Man.  Co.  v.  Teetzlaff,  Sup.  Ct  Wis.,  Rep.,  April  19, 
1882. 

SxKYicx.  —  See  Corporations. 

Skt-Off.  —  See  Injunction-Bond  ;  Usury. 

Stockholders. — Enforcement  of  contract  obligations  imposed  on  stock- 
holders—  What  is  assumed  by  subscription — Equity.  —  Tne  contract  obli- 
gations imposed  upon  stockholders  of  a  corporation,  organized  and  doing 
business  in  another  State,  b^  the  Constitution  and  laws  of  that  State,  may  be 
enforced  by  the  courts  of  this  State  against  such  of  the  stockholders  as  reside 
within  the  State.  In  subscribing  ori^nally  to  stock,  or  taking  it  by  assign- 
ment they  assume  all  the  obligations  imposed  upon  them  by  the  Constitution 
and  statutes,  and  the  contract  can  be  enforced  in  an^  State  in  which  they 
are  amenable  to  the  process  of  the  courts.  Plaintiff  below,  a  stockholder 
in  an  utterly  insolvent  Ohio  corporation,  became  the  holder  of  all  the  in- 
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debtedness  aeainst  it,  and  filed  a  bill  in  equity  to  compel  contribution  by 
the  stockholaera  to  pay  the  debts.  He  obtained  a  decree  pro  eonfeaso  against 
the  corporation  and  several  of  the  defendants.  The  other  defendants  were 
within  uie  jurisdiction  of  the  court  Held,  that  the  case  was  cognizable  in 
a  court  of  equity.  The  directors  of  the  corporation  asked  and  accepted  an 
extension  by  the  creditors  of  it.  Held,  that  the  liability  of  the  stockholders 
was  not  dischar^d  thereby.  —  Fawcett  v.  Aultman  et  al. ;  Aultman  et  al.'s 
Appeal;  Hopkin's  Appeal ;  Fawcett's  Appeal ;  Sup.  Ct.  Pa.,  Pittsb.  L.  J., 
April  26.  1882. 

See  Corporations  ;  National  Banks. 

Taxation.  —  Exemj>tion  from — Swamp^landa — Railroad  company. — Where 
the  charter  of  a  railroad  company  exempted  from  taxation  its  capital  stock, 
franchises,  rolling  stock,  etc :  held,  that  the  exemption  did  not  apply  to 
lands  donated  to  aid  in  building  the  road,  notwithstanding  such  lands  were 
held  by  the  company  for  the  purpose  of  raising  money  to  build  the  road, 
and  were  in  lieu  of  capital.  A  statute  exempting  from  taxation  swamp- 
lands for  a  term  o  f  ten  years,  or  until  said  lands  are  reclaimed,  does  not  mean 
for  ten  years  absolutely,  and  thereafter  until  the  lands  are  reclaimed,  but  if 
they  are  reclaimed  before  ten  years  have  expired,  the  exemption  ceases.  — 
Memphis  and  St.  Louis  R.  Co.  v.  Loftin,  Collector,  U.  S.  Sup.  Ct.,  Ch.  Leg. 
N.,  April  29,  1882. 

Occupation  tax.  —  A  statute  of  the  State  of  Texas  proyided  for  the  impo- 
sition of  a  tax  of  one  cent  for  eyery  full-rate  message  sent  by  a  telegraph 
company,  as  a  tax  on  occupation.  Held,  that  so  far  as  the  tax  related  to 
messages  sent  out  of  the  State,  it  is  a  regulation  of  foreign  and  inter^State 
commerce,  and  beyond  the  power  of  the  Btate  to  control.  —  Western  Union 
Tel.  Co.  V.  The  State,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  April  29,  1882;  Int. 
Bey.  Rec,  May  8,  1882. 

^'—'Exemption — Bank — Real  estate.  — When  the  real  estate  of  a  bank  which 
is  used  for  the  banking-house  is  exempted  from  taxation,  and  its  charter  pro- 
yides  that  it  iftay  holareal  estate  conyeyed  to  it  to  secure  debts  due  it,  the 
exemption  cannot  be  construed  to  coyer  the  real  estate  so  conyeyed. — Bank 
of  Commerce  v.  The  State,  U.  S.  Sup.  Ct,  Rep.,  March  29, 1882. 

'■^—'Unequal  valuation  —  Decisions  of  taxing  officers, — Statutory  proyisions, 
whereby  different  classes  of  property  are  listed  and  yalued  for  taxation  in 
and  by  different  modes  and  agencies,  are  not  necessarily  in  conflict  with  the 
proyisions  of  the  Constitution  which  require  all  property  to  be  taxed  by  a 
uniform  rule,  and  according  to  its  true  yalue  in  money.  As  a  general  rule, 
the  decisions  of  officers  and  tribunals  specially  created  and  charged,  in  tax 
laws,  with  the  duty  of  yaluing  property  for  taxation,  and  equaHzing  such 
yaluations,  are  final  and  conclusiye.  —  Wagner,  Treasurer,  etc.,  r.  Loomis  et 
al..  Sup.  Ct  Ohio,  Ohio  L.  J.,  March  28,  1882. 

-^—-Procedure  a^  to  levy  and  collection -^Discretion  of  Legislature  as  to  local 
aovemment  —  City  tax  on  property  partly  fdrm-land.  —  In  this  country  and 
m  England,  the  necessities  of  goyernment,  the  nature  of  the  duties  to  M  per- 
formed, and  custom  and  usage,  haye  established  a  procedure  in  regard  to  the 
leyy  and  collection  of  taxes  which  differs  from  proceedings  in  courts  of  Jus- 
tice, but  which  is  still  due  process  of  law,  withm  the  meaning  of  the  Con- 
stitution. What  parts  of  a  State  shall,  for  local  purposes,  be  eoyemed  by  a 
county,  a  town,  or  a  city  goyernment,  and  the  character  of  theland  included 
in  each,  are  matters  of  detail  within  the  legislatiye  discretion.  When  the 
taxes  leyied  by  a  city  are  clearly  for  a  proper  public  purpose,  and  are  author- 
ized by  the  State  law,  though  some  or  the  property  assessed  be  farm-land 
within  the  city,  this  court  cannot  say  that  such  a  statute  depriyes  the  owner 
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of  his  property  without  due  process  of  law.  —  Kelly  v.  City  of  Pittsburg, 
U.  S.  Sup.  Ct,  Va.  L.  J.»  Apnl,  1882;  Kep.,  March  16, 1882. 

— -  See  National  Banks. 

TXLXGRAFH  COMPANY.  —  See  RAILROADS. 

Tkadx-Mabk. —  Intentional  imitation  of  lahel — Practice — Transaetiona  sub- 
sequent to  filing  bill.  —  In  a  suit  for  the  infringement  of  a  copyright  it  was 
shown  that  the  defendant's  label  was  prepared  from  that  of  the  plaintiff's  by 
intentionally  makine  the  corresponding  parts  alike,  and  the  general  effect  of 
the  defendant's  label  and  bottle  was  sucn  as  to  mislead  an  ordinary  person 
into  thinking  it  the  bottle  and  label  of  the  plaintiff:  held,  that  a  case  of 
infringement  was  made  out.  Evidence  as  to  transactions  after  the  filing  of  the 
bill  is  admissible,  not  to  show  infringement,  but  to  characterize  the  practical 
use  of  the  subject-matter  of  the  suit  —  Hostetter  9.  Adams,  U.  S.  Cir.  Ct. 
South.  Dist.  N.  Y.,  Rep.,  April  12,  1882. 

Trusts  and  Trustxes.  —  Defendant,  who  was  appointed  a  trustee  under  a 
will,  to  hold  and  reinvest  $275,000  during  the  continuance  of  the  trust,  paid 
the  principal  sum  of  each  leeacy  specified  in  the  trus^  first  deducting  there- 
from $944,  for  receiving,  and  a  like  amount  for  paying  out  principal  and 
interest.  This  retention  was  objected  to  by  the  legatees,  but  being  msisted 
on  by  the  trustee,  they  withdrew  their  objection  and  received  their  legacies, 
less  the  commissions,  severally  executing  receipts  as  in  full  for  the  legacies. 
Where  a  proceeding  was  instituted  before  Uie  surrogate,  under  sects.  2717, 
2718  of  tne  Code  of  Civil  Procedure,  by  an  assignee  of  the  legatees,  to  re- 
cover back  these  commissions,  and  these  matters  were  set  up  by  the  defend- 
ant in  his  verified  answer,  and  he  also  denied  the  validity  or  legality  of  the 
petitioner's  claim;  held,  that  the  surrogate  erred  in  making  the  decree 
asked  for  and  charpng  the  defendant  with  the  costs  of  the  proceeding,  be- 
cause the  afiSrmative  facts  stated  make  the  petitioner's  claim  of  doubtful 
validity,  the  defendant  being  entitled  at  some  time  and  from  some  source  to 
his  commissions  upon  the  payments  referred  to ;  and  it  was  not  so  entirely 
clear  that  such  commissions  should  come  out  of  the  general  estate  as  to  make 
his  claims  against  the  legatees  a  mere  pretence. — Hurlburt  v.  Durant,  Ct. 
App.  N.  Y.,  JDaily  Reg.,  March  9.  1882. 

Usury.  —  Defence  of —  Not  a  subject  of  counter-claim  after  dismissal  of  ac- 
tion. —  A  plan  of  usury  and  of  payments  of  interest  upon  an  usurious  con- 
tract as  payment  pro  tanto  upon  the  principal  are  available  as  a  defence  in 
an  action  on  the  usurious  contract ;  but  when  the  action  is  dismissed  without 
prejudice  before  being  submitted  to  the  court,  such  defence  is  not  such  a 
set-off  or  counter-claim  as  can  be  retained  and  tried  by  the  court.  —  New 
England  Mortgage  Security  Co.  v.  Aughe,  Sup.  Ct  Nev.,  N.  W.  Rep., 
April  15,  1882. 

Set-off.  —  Usurious  interest  actually  received  by  a  national  bank  in  the 

renewal  of  a  series  of  notes  cannot  be  set-off  in  a  suit  brought  by  the  bank 
on  the  last  renewal  note  in  the  series.  —  Dushane  et  al.,  Admrs.,  v.  National 
Bank  Fayette  Co.,  Sup.  Ct  Pa.,  Pittsb.  L,  J.,  May  10,  1882. 

—~-~  Building  and  loan  associations. —  A  member  of  a  building  and  loan 
association  received  $1,000,  the  full  amount  of  his  subscription  to  five  shares 
of  the  capital  stock,  agreeing  to  pay  monthly  therefor,  in  instalments,  inter- 
est, and  premium,  $lf.25,  or  $147  per  annum,  until  the  assets  of  the  asso- 
ciation were  worth  $200  per  share.  Heldt  that  this  was  a  greater  rate  of  in- 
terest than  seven  per  cent,  and  was  therefore  usurious.  —  Building  and  Loan 
Association  v.  Dorsey,  Sup.  Ct  So.  Car.,  Rep.,  April  12,  1882. 

— ^  See  Railroads. 
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Vendoe- Vendee.  —  Frattd  in  property  transfer — Rigkis  and  duties  of 
vendee  —  Formal  tender — Reaeisnon  —  Offer  to  return  property.  —  Where 
a  vendee  bus  been  induced  to  purchase  property  by  reason  of  fraudulent 
representations  or  fraudulent  concealment  of  material  matters  in  regard  to  the 
property,  be  may,  upon  discovering  the  fraud,  rescind  the  contract  and  recover 
the  price  paid  therefor ;  but  before  bringing  his  action  he  must  notify  the 
venaor  that  he  elects  to  rescind  the  contract  on  account  of  the  fraud  and 
offer  to  return  the  property  purchased.  —  Potter  v.  Tag^rt,  Sup.  Ct.  Wis., 
Wis.  Leg.  N.,  April  18, 1882 ;  N.  W.  Rep.,  April  8,  1882. 

Conditional  tale  — ;  Validity  of —  Authority  of  vendee  to  convey  vendor's 

title,  —  In  Connecticut,  a  condition  annexed  to  a  sale  of  goods,  that  the  title 
shall  not  pass  to  the  vendee  until  payment  of  the  price,  is  valid  as  against 
the  vendee's  creditors.  Nor  is  such  condition  necessarily  rendered  invalid 
as  to  creditors  by  the  fact  that  the  property  is  of  such  a  nature  that  it  will 
be  consumed  in  the  use,  and  that  the  vendee  is  authorized  to  dispose  of  it 
before  pavment  of  the  price.  In  such  case,  if  the  vendee  is  authorized  to 
dispose  or  the  property  as  his  own,  the  condition  for  the  retention  of  tiUe 
by  the  vendor  will  be  void;  but  if  the  vendee  is  simply  authorized  to  trans- 
fer the  title  of  the  vendor,  the  condition  will  be  good.  Where  the  condi- 
tion for  the  retention  of  title  by  the  vendor  is  express  and  positive,  the 
court  will  construe  an  authority  given  to  the  vendee  to  dispose  of  the  prop- 
erty, as  simply  an  authority  to  transfer  the  vendor's  title.  — Xicwis  v.  McCabe, 
Conn.  Sup.  Ct  of  Errors,  Am.  L.  Reg.,  April,  1882. 

Verdict.  —  Special  verdict  —  Judgmentf  form  of —  Coverture  —  Disability 
of.  —  Where  the  finding  is  in  the  form  of  a  special  verdict,  it  is  not  error  for 
the  court  to  enter  judgment  upon  such  findine,  for  the  plaintiff  as  to  certain 
portions  and  for  the  defendant  upon  a  general  finding,  as  to  other  portions. 
Where  a  party  was  under  the  disability  of  coverture  at  the  time  she  inher- 
ited the  lands  in  controversy,  an  adverse  holding  or  possession  for  the  stat- 
utory period  will  not  bar  her  right  to  bring  an  action  for  the  recovery  of 
such  lands  after  the  disability  is  removed.  —  Collins  v.  Riley,  U.  S.  Sup.  Ct., 
Va.  L.  J.,  May,  1882. 

Waiver.  —  See  Coktbact  ;  Guardian  and  Ward. 

Warehouse-Receipt.  —  Effect  as  passing  title  to  property  —  Pledge  of — 
Validity  of.  — A  warehouseman  having  property  of  his  own  in  store  may  pass 
title  to  it  bv  the  execution  and  delivery  of  an  ordinary  warehouse-receipt; 
and  may  pledge  it  by  such  a  receipt  to  secure  the  payment  of  his  own  in- 
debtedness. A  warehouse-receipt  pledged  as  security  for  a  loan,  "  18,000 
bushels  of  No.  1  white  and  No.  2  red  winter  wheat,  or  an  equivalent  in 
fiour,"  was  given  by  millers,  who  were  engaeed  in  manufacturing  fiour, 
and  who  in  doing  so  mixed  the  white  and  red  wheat  Held,  that  the  receipt 
was  not  void  for  indeflniteness,  but  the  pledgee  might  take  under  it  an  equal 
proportion  of  each  kind  of  wheat,  or,  if  the  wheat  was  not  on  hand,  an 
equivalent  in  flour.  —  Hibbard  v.  Merchants'  Bank  of  Detroit,  Sup.  Ct. 
Mich.,  N.  W.  Rep.,  April  22,  1882. 

Wills.  —  Construction  of —  Breach  of  condition.  —  The  testator,  who  died  in 
1870,  by  his  will,  gave  his  daughter  $16,000,  to  be  paid  her  upon  arriving  at 
the  age  of  twenty-one,  or  upon  her  marriage  before  she  became  of  age,  with 
the  consent  of  her  mother  and  his  two  executors ;  but  if  she  married  against 
the  consent  of  the  executors  and  her  mother,  then  she  should  receive  $5,000 
instead  of  $16,000.  The  legacy  was  payable  out  of  the  testator's  personal 
estate  so  far  as  it  would  go,  and  then  was  chargeable  upon  the  real  estate. 
The  testator's  wife  remarried  in  1871,  and  her  husband  by  the  second  mar- 
riage is  still  living.  The  daughter,  in  February,  1878,  being  then  about 
eighteen,  married  the  son  of  the  sole  acting  executor,  with  such  executor's 
consent,  but  without  the  consent  of  her  mother.  She  died  in  May,  1879, 
leaving  no  issue.    There  is  no  personal  property  out  of  which  to  pay  the 
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$16,000  legacy,  for  the  recoverjr  of  which  this  action  was  brought  by  the 
daughter's  husband  as  her  administrator.  Held,  that  the  marriage  of  the 
daughter,  under  the  circumstances  stated,  was  a  breach  of  the  conoition,  the 
consent  of  both  mother  and  executors  being  required ;  and  the  remarriage 
of  the  mother  did  not  dispense  with  the  necessity  of  her  consent  to  the 
marriage.  The  condition  being  one  designed  to  prevent  a  hasty  or  impru- 
dent marriage,  and  not  one  in  general  restraint  of  marriage,  is,  by  the  com- 
mon law,  lawfiil  and  valid.  —  Sogan,  Admr.,  etc,  v.  Curtin,  Admrz.,  etc., 
CL  App.  N.  Y.,  Daily  Reg.,  May  16, 1882. 

^—  Undue  influence —  Testamentary  incapacity  —  laeue  ofdeviaavii  vel  non,  — 
Where  an  alleged  testator  is  a  person  of  advanced  age  and  suffering  from  an 
attack  of  disease  affecting  his  brain  and  vital  powers,  and  where  an  in- 
vestigjation  of  a  charge  of  undue  influence  is  admittedly  essential,  it  is  of 
very  Qoubtful  propriety  to  limit  and  restrain  the  investigation  to  that  one 
matter.  In  such  circumstances,  undue  influence  and  mental  incapacity  are 
so  closely  interwoven  that  the  judicial  inquiry  should  include  both,  espe- 
cially where  the  allegation  of  mental  unsoundness  is  supported  by  the  tes- 
timony of  the  attending  physician  and  other  witnesses.  —  Wilson's  Appeal, 
Sup.  Ct  Pa.,  W.  N.  C,  April  20,  1882. 

Conetruetion  of  heirs  or  children  —  An  estate  of  inheritance.  —  Whatever 

the  Legislature  may  enact,  with  reference  to  the  title  of  a  devisee  under  his 
father's  will,  the  power  to  construe  that  instrument  is,  nevertheless,  with 
the  courts  alone ;  and  no  interpretation  or  construction  given  by  the  law- 
making power,  or  by  the  parties  in  interest,  can  affect  the  rights  of  those 
who  were  not  parties  to  the  settlement,  and  who  in  no  manner  sought  legisla- 
tive advice.    Where  the  devise  in  a  will  is  set  forth  in  these  words,  viz. :   *<  I 

give  and  bequeath  to  my  son, ,  all  the  residue  of  mv  property,  after 

paying  my  debts  and  the  foregoing  legacies,  to  him  and  his  heirs  or  children, 

should  he  have  any,  forever;  but,  should  my  son, ,  die  without  heirs, 

then  the  residue  of  my  estate,  that  may  come  into  his  possession,  agreeable 
to  this,  my  will,  is  to  be  eaually  divided  between,"  etc.,  etc :  held,  that  the 
words  "to  his  heirs  or  chilaren,  should  he  have  any,  forever/'  are  to  be  in- 
terpreted as  words  of  "inheritance,"  and  not  of  "purchase,"  and  that  the 
devisor  clearly  intended  to  ^ve  to  the  son  a  fee  in  toe  estate  subject  to  be 
defeated  upon  his  dying  without  children.  —  Bradley  v,  Skilman,  Ct  App. 
Ky.,  Ky.  L.  J.,  May,  1882 ;  Ky.  L.  Rep.,  May,  1882. 

—  Revocation  —  Parol.  —  Parol  evidence  is  inadmissible  to  show  that  a  testa- 
tor desired  his  will  to  be  inoperative  and  not  to  be  probated  in  the  event  of 
a  certain  contingency  happening  before  his  death.  A  will  cannot  be  revoked 
by  parol.  —  Sewell  v.  Slingluff,  Ct  App.  Md.,  Rep.,  April  26,  1882. 
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C1BCUM8TAKCX8  IN  WHICH  ▲  Makrixd  Womak  Havino  ko  Sxpabatk  Estate 
Mat  Act  ab  a  Fkms  Sols.  —West.  Jur..  April,  1882. 

CoNSTRUCriTx  Total  Loss.  —  Am.  L.  Rev.,  May,  1882. 

GoNTREBUTORT  Neolioence.  —  Kj.  L.  J.,  April,  1882. 

Decots.  — Irish  L.  T.,  April  15, 1882. 

Departures  from  the  Common-Law  Rule  as  to  Testimony  bt  Husband 
AND  Wm.~Cr.  L.  Mag.,  March,  1882. 

Does  a  Prescribed  Method  or  Gonyetance  in  Trust  Estates  Forbid  a 
Statutory  Deed?— Va.  L.  J.,  April,  1882. 

Express  Companies.  —  Ky.  L.  J.,  May,  1882. 

Impeachment  of  Testimony  by  showing  Witnxss  to  be  Insane  or  of 
Weak  Mind.— West.  Jur.,  March,  1882. 

Mechanics'  Lien  on  Personal  Property.- Am.  L.  Reg.,  April,  1882. 

Objections  to  Grand  Jurors.  —  Am.  L.  Rev.,  March,  1882. 

PRESUifPTioNS  OF  LiFE,  DEATH,  AND  SuRYiYORSHEP.  —  Irish  L.  T.,  Martih 
11,  18,  25,  and  April  1,  15,  1882. 

Receivers  in  Foreclosure. — Alh.  L.  J.,  April  8,  1882. 

Recovery  of  Taxes  Paid  on  Irregular  Assessment.  —  Am.  L.  Mag., 
April,  1882. 

Rights  and  Liabilitiss  arising  through  the  Promotion  and  Forma- 
tion OF  A  Corporation.  —  Am.  L.  Rev.,  April  and  May,  1882. 

Seduction  as  a  Crime.  —  Cr.  L.  Mag.,  May,  1882, 

Severability  of  Insurance.  —  Alh.  L.  J.,  March  25,  1882. 

Some  Features  of  Maritime  Liens.  — Am.  L.  Rev.,  March,  1882. 

The  Action  for  the  Malicious  Prosecution  of  a  Civil  Suit.  — Am.  L. 
Reg.,  May,  1882. 

The  Preliminary  Investigation  of  Crime.  —  Cr.  L.  Mag.,  May,  1882. 

The  Right  of  a  Mortgagee  to  a  Personal  Order  against  the  Pur- 
chaser OF  THE  Mortgaged  Property. — Can.  L.  T.,  April  and  May,  1882. 

Uncertainty  of  Amount  in  Instruments  Otherwise  Negotiable. — 
West  Jur.,  March,  1882. 

Use  of  Family  Names  in  Business.  —  Alb.  L.  J.,  March  18,  1882. 
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THE  LA  W  PERIODICALS. 

PREPARED   BY  GEORGE  WALKER,  ESQ.,  OF  THE  ST.  LOUIS  BAR. 

[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to  show 
how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a  syllabus 
of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  journal 
where  the  case  is  reported.] 


NAME. 

AlbRDj  Law  Journal. 
American  Law  Magazine. 
American  Law  Record. 
American  Law  Reji  «ter. 
American  Law  Re  lew. 
Canadian  Law  Times. 
Central  Law  Journal. 
Chicago  Legal  News. 
Cincinnati  Law  Bulletin. 
Colorado  Law  Reporter. 
Criminal  Law  Magazine. 
Daily  Register. 
Federal  Reporter. 
Internal  Revenue  Record. 
Insurance  Law  Journal. 
Irish  Law  Times. 
Journal  of  Jurisprudence. 
Kentucky  Law  Journal. 
Kentucky  Law  Reporter. 
Law  Journal. 


ABBRBVIATION. 

Alb.  L.  J. 
Am.  L.  Mag. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Can.  L.  T. 
Cent.  L.  J. 
Ch.  I^g.  N. 
Gin.  L.  Bui. 
Col.  L.  Rep. 
Cr.  L.  Mag. 
Daily  Keg. 
Fed.  Rep. 
Int.  liev.  Rec. 
Ins.  L.  J. 
Irish  L.  T. 
Jour,  of  Jur. 
Ky.  L.  J. 
Ky.  L.  Rep. 
L.  J. 


ADDRESS. 


PUBLISHED.     PRIOB. 


Law  Magazine  and  Review.     L.  Mag.  A  Rev. 


Legal  Adviser. 
Legal  Intelligencer. 
Legal  News. 
Maryland  Lftw  Record. 
Morrison's  Transcript. 
North -Western  Reporter. 
New  Jersey  Law  Journal. 
Ohio  Law  Journal. 
Pittsburg  Legal  Journal. 
Pacific  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal. 
Texas  Law  Journal. 
Texas  Law  Reporter. 
Virginia  Law  Journal. 


Leg.  Adv. 
Leg.  Int. 
Leg.  N. 
Md.  L.  Reo. 
Morr.  Trans. 
N.  W.  Rep. 

^.  «l.  Li,  V. 

Ohio  L.  J. 
Pittsb.  L.  J. 
Pac.  Coast  L.  J. 
Rep. 

South.  L.  J. 
Texas  L.  J. 
Tex.  L.  Rep. 
Va.  L.  J. 


Washing^n  Law  Reporter.    Wash.  L.  Rep. 


Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Western  Insurance  Review. 
Wisconsin  Legal  News. 


Week.  Jur. 
W.  N.  C. 
West.  Jur. 
West.  Ins.  Rev. 
Wis.  Leg.  N. 


Albany,  N.  Y. 
Chicago,  111. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston  Mass. 
Toronto,  Can. 
St.  Ix>ui8,  Mo. 
Chicago,  III. 
Cincinnati,  O. 
Denver,  Col. 
Jersey  City. 
New  York. 
St.  Paul,  Minn. 
Washington,  D.  C. 
New  York. 
Dublin,  Ireland. 
Edinburff,  Scotland. 
Louisville,  Ky. 
Frankfort,  Ky. 
London,  Eng. 
London,  Eng. 
Chicago,  III. 
Philadelphia,  Pa. 
Montreal,  Can. 
Baltimore,  Md. 
Washington,  D.  C. 
St.  Paul,  Minn. 
Newark,  N.  J. 
Columbus,  Ohio. 
Pittsburg.  Pa. 
San  Francisco,  Cal. 
Cambridge,  Mass. 
Nashville,  Tenn. 
Tyler,  Texas. 
AuHtin,  Texas. 
Richmond,  Va. 
Washington,  D.  C. 
Bloomington,  111. 
Philadelphia,  Pa. 
Des  Moines,  Iowa. 
St.  Louis,  Mo. 
Milwaukee,  Wis. 


Weekly. 

Monthly. 

Monthly. 

Monthly. 

Monthly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Bi- monthly. 

Daily. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Monthly. 

Monthly. 

Monthly. 

Weekly. 

Quarterly. 

Weekly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Month]  V. 

Weekly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weeklv. 

Monthly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Monthly. 

Weekly. 


15 
25 
60 
50 
50 

85 

10 

60 

5 

60 
85 

50 


50 

6d 
25 


10 

25 
25 
25 

25 
20 
50 


50 
10 
15 
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50 
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AcKirowLEDOMVNT.  —  Evidence  to  impeach, — In  the  absence  of  evidence 
of  fraud,  conspiracy,  or  overreaching  of  any  kind,  or  anything  castins^  a  sus- 
picion upon  the  integrity  or  honesty  of  the  certifying  ofScer,  and  when  the 
certificate  of  acknowledgment  of  a  deed  is  in  conformity  with  the  statute,  it 
cannot  be  impeached  by  merely  negativing  the  facts  therein  stated.  —  Strauch 
V.  Hathaway,  Sup.  Ct.  III.,  Am.  L.  Rec,  May,  1882. 

H        vol.  8  — 3 
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Action. —  Venue  —  DUch — Wdter-eourse,  —  The  facts  complained  of  were: 

Sreyenting  water  from  flowing  from  King's  River  in  plaintiff's  ditch;  the 
itch  is  located  partly  in  the  counties  of  Fresno  ana  Tulare.  Held^  the 
subject  of  the  action  is  in  both  counties,  and  the  action  might  have  been 
brought  in  either.  A  water-course  is  real  property,  and  the  ri&pht  to  have 
water  flow  in  it  is  incidental  and  appurtenant  thereto.  —  Liower  Icing's  Biver 
Water-Ditch  Co.  o.  King's  River  and  Fresno  Canal  Co.,  Sup.  Ct.  Cal.,  Ij^q, 
Adv.,  May  23, 1882 ;  Col.  L.  Rep.,  June,  1882. 

Admiktstbator.  —  Deposit  by,  in  individual  name  in  bank — Failure  of  bank  — 
LiabUity  of  adminietrator,  —  Where  an  administrator  deposits,  in  his  own 
individual  name,  funds  of  the  estate  in  a  bank  which  fails  while  holding  such 
deposit,  the  loss  is  his  own  and  not  that  of  the  estate ;  and  this  though  he 
had  no  other  funds  in  such  bank,  and  informed  its  officers,  at  the  time  of 
making  the  deposit,  that  the  funds  were  held  by  him  in  trust  —  Williams  «. 
Williams,  Sup.  Ct.  Wis.,  N.  W.  Etep.,  June  17,  1882;  Wis.  Leg.  N.,  July 
6, 1882. 

Admibalty. —  Proceeding  in  rem  and  in  personam  cannot  be  joined  in  one 
action.  —  The  general  rule  is  that  a  proceeding  in  rem  cannot  be  united  with 
a  proceeding  in  personam.  In  a  contract  for  the  hire  of  a  tug,  A.,  the  hirer, 
agreed  to  furnisn  the  master  with  provisions  for  his  crew  and  to  pay  the  cur- 
rent expenses  of  the  tu^.  This,  A.  neglected  to  do,  and  the  master,  being 
unable  to  procure  provisions  on  his  own  credit,  brought  the  tug  home  from 
Norfolk  to  Philadelphia.  The  libellant  brought  suit  to  recover  damages  for 
an  alleged  breach  of  contract,  and  in  his  lihel  prays  for  a  decree  against 
both  the  tug  and  the  equitable  owner.  Held,  that  on  neither  ground  could 
the  libel  be  maintained.  —  Ferris  v.  Steam  Tug  Alida,  U.  S.  Cir.  Ct.  Sast. 
Dist  Pa.,  Int  Rev.  Rec,  May  16,  1882 ;  Rep.,  May  81, 1882 ;  Fed.  Bep., 
June  27, 1882. 

-'^^  Pilotage — Jurisdiction  over  navigable  waters — Coterminous  States. — 
Where  two  coterminous  States  are  situated  upon  the  same  navigable  waters, 
which  do  not,  however,  form  a  boundary  between  them,  each  has  a  concur- 
rent but  not  an  exclusive  jurisdiction  over  said  waters,  and  a  vessel  bound 
to  a  port  in  one  State  may  lawfully  employ  to  take  it  thither  a  pilot  licensed 
under  the  laws  of  the  other,  and  the  pilot  may  perform  such  service  not- 
withstanding a  law  of  the  first  State  making  such  an  act  a  penal  offence.  — 
Chambers  o.  The  Climene,  U.  S.  Cir.  Ct  East  Dist.  Pa.,  Rep.,  June  14, 
1882 ;  Fed.  Rep.,  June  27, 1882. 

^-^  Invalidity  of  State  law — Attachment  in  marUime  action,  — A  State  law 
which,  for  a  cause  of  action  clearly  maritime,  either  of  contract  or  tort, 
arising  on  or  committed  by  a  ship  engaged  in  commerce  on  any*public  nav- 
igable water  of  the  United  States,  ^ives  a  remedy  at  common  law  in  a  State 
court  by  attachment  in  rem  against  the  vessel  specifically  as  debtor  or 
offender,  is  in  confiict  with  section  9  of  the  Judiciary  Act  of  1789,  giving  ex- 
clusive jurisdiction  in  admiralty  and  maritime  causes  to  the  admiralty 
courts ;  and  this  is  so,  even  though  the  State  law  provide  that  the  attach- 
ment of  the  ship  be  '*  in  a  pending  suit"  —  Stewart  o.  Potomac  Ferry  Co., 
U.  S.  Cir.  Ct  East  Dist  Va.,  Ya.  L.  J.,  June,  1882;  Fed.  Rep.,  June  27, 
1882. 

—  Collision  —  Liability  of  owner —  Limitation  —  Costs  —  Interest. —  The 
Kirby  Lumber  Company  was  sole  owner  of  the  steamer  at  the  time  of  the 
collision,  and  appliea,  under  admiralty  rules  54,  56,  66,  and  67,  for  a  limita- 
tion of  its  liability  as  such  owner,  for  damages  occasioned  by  such  collision, 
to  the  value  of  the  steamer  and  her  freight  then  pending.  Held,  under  the 
evidence,  that  the  company,  having  appeared  as  claimant  in  the  several  suits 
and  contested  its  liability,  and  the  liability  of  the  steamer  for  such  collision 
is  liable  for  not  only  the  amount  called  for,  as  the  value  of  the  steamer,  but 
for  interest  upon  the  same  from  the  date  of  the  collision,  together  with  costs 
incurred  by  the  several  libellants  in  their  respective  suits.  —  Channon  «•  Fa- 
vorite, U.  S.  Dist  Ct  North.  Dist  HL,  Ch.  Leg.  N.,  May  27, 1882. 


DIGEST   OF   RECENT   CASES*  lOI 

Admiraltt  —  Continued. 

—  Colliaion — Damages  —  Proiiia  of  trips  —  Inmirance,  —  Upon  a  libel  in 
ftdmiralty  for  a  oolhaion,  the  libellant  may  be  allowed  damages  for  the  loss 
of  the  use  of  his  Teasel  while  laid  up  to  repair  the  injuries  thereby  suffered ; 
and  if  at  the  time  of  the  collision  she  was  in  no  need  of  repair,  and  was  en- 
gaged in  and  peculiarly  fitted  for  a  particular  business,  and  ner  charter  value 
cannot  be  oUierwise  satisfactorily  ascertained,  the  average  of  the  net  profits 
of  her  trips  for  the  season  may  be  adopted  as  the  measure  of  the  allowance. 
A  vessel  being  insured  on  two-thirds  of  her  valuation  by  valued  policies,  by 
which,  in  case  the  insurers  should  pay  any  loss,  the  assured  agreed  to  assign 
to  them  all  right  to  recover  satisfaction  from  any  other  person,  or  to  prose- 
cute therefor  at  the  charge  and  for  account  of  the  insurers,  if  requested,  and 
that  they  should  be  entitled  to  such  proportion  of  the  damages  recovered  as 
the  amount  insured  bore  to  the  valuation  in  the  policies,  the  assured  filed  a 
libel  in  admiraltv  against  another  vessel  for  damages  suffered  by  a  collision. 
The  insurers  paia  the  libellant  two-thirds  of  that  daraa^,  and  released  and 
assigned  to  the  owners  of  the  libelled  vessel  all  their  right  in  any  damages 
growing  out  of  the  collision.  It  appearing  that  the  collision  was  ovnng  to 
the  fault  of  both  vessels,  the  libellant  could  recover  only  half  of  the  dam- 
ages sued  for.  H$ldy  that  one-third  of  the  sum  paid  by  the  insurers  must 
be  deducted  ftoxn  the  amount  to  be  recovered.  —  Steamboat  Potomac  v. 
Cannon,  U.  S.  Sup.  Ct,  Rep.,  June  21,  1882. 

Absionmvnt. —  Sale  on  credit — Discretion  of  assignee — Preference.  —  A 
clause  in  an  assignment  for  the  benefit  of  creditors,  directing  the  assignee  to 
sell  and  dispose  of  the  property  at  public  or  private  sale,  as  he  may  deem 
most  beneficial  to  the  interests  of  the  creditors  of  the  assignor,  and  convert 
the  same  into  monev,  does  not  render  the  assignment  void  upon  its  face. 
The  debtor  having  the  right  to  prefer,  it  follows  that  an  intent  to  defraud 
cannot  be  inferred  from  the  mere  fact  that  the  debtor  preferred  certain 
creditors  to  others.  —  Lord  v.  Devendorf^  Sup.  Ct  Wis.,  Am.  L.  Mag.,  June, 
1882. 

^--^  Right  of  one  partner  to  make  general  assignment —  Consent  of  other  part- 
ner— AttacMng  creditor.  —  One  partner  of  a  firm  has  not  the  power  to  exe- 
cute a  general  assignment  of  all  the  property  of  the  firm  to  a  trustee,  for 
the  benefit  of  its  creditors,  without  the  assent,  express  or  implied,  of  his 
co-partner,  when  he  is  present  and  may  be  consulted,  and  is  capable  of  ex- 
pressing assent  or  dissent  The  fact  that  a  fair  and  equitable  distribution 
of  the  proceeds  of  the  property  will  be  made  under  such  a  deed,  raises  no 
equity  which  demands  of  an  attaching  creditor  to  surrender  the  priority  he 
has  secured  by  his  attachment ;  and  the  fact  that  the  partner  not  assenting 
had  instituted  no  proceedings  to  set  aside  the  assignment,  should  not  operate 
to  the  prejudice  of  such  attaching  creditor.  —  Lieb  v.  Pierpont,  Sup.  Ct 
Iowa,  N.  W.  Rep.,  June  17,  1882;  Ch.  Lq%.  N.,  July  8, 1882. 

Attorniy  at  Law.  —  Opinions  of  other  attorneys  as  to  value  of  services  — 
Province  of  jury.  —  In  an  action  for  legal  services,  the  opinions  of  attorneys 
as  to  their  value  are  not  to  preclude  the  jury  from  exercising  their  **own 
knowledge  and  ideas'*  on  the  subject.  It  is  their  province  to  weigh  the 
opinions  by  reference  to  the  nature  of  the  services  rendered,  the  time  occu- 
pied in  their  performance,  and  other  attending  circumstances,  andby  appl^ng 
to  them  their  own  experience  and  knowledge  of  the  character  of  such  services. 
The  judgment  of  witnesses  is  not  as  a  matter  of  law,  to  be  accepted  by  the 
jury  m  place  of  their  own. —  Head  v.  Hargrave,  U.  S.  Sup.  Ct.,  Cin.  L.  Bui., 
May  29,  1882;  Rep.,  June  7,  1882;  Morr.  Trans.,  vol.  4,  No.  2;  Alb.  L.  J., 
June  10, 1882. 

—  Duties  of  attorney —  Purchase  from  client. — While  an  attorney  may  not 
bring  his  own  personal  interest  in  any  way  into  conflict  with  that  whicn  his 
duty  requires  him  to  do,  or  make  gain  for  himself  in  any  manner  whatever, 
at  the  expense  of  his  client,  in  respect  to  the  subject  of  any  transactions 
connected  with  or  arising  out  of  the  relation  of  attorney  and  client  yet  the 
law  does  not  go  so  far  as  to  prohibit  an  attorney  from  purchasing  from  his 
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clieDt  If,  however,  he  purchases  a  client's  property,  during  the  continuance 
of  the  relation  of  attomevship,  which  is  the  suDject-matter  of  such  relation- 
ship, the  burden  of  proof  lies  upon  him  to  show  that  the  transaction  was 
perfectly  fair  and  that  a  just  and  adequate  price  was  given.  —  Teamana  v. 
James,  Sup.  Ct.  Kan.,  West.  Jur.,  May,  1882. 

-—^^  Inaolvtsni  corporation  —  Attorney  feea  in  opposing  appointment  of  r»- 
eeiver — Action, — An  attorney  at  law  may  have  a  claim  for  servicea  rendered 
to  an  insolvent  corporation  in  opposing  tne  appointment  of  a  receiver  of  its 
property,  but  such  claim  is  not  enforceable  by  action ;  it  is  a  matter  to  be 
addressed  to  the  sound  discretion  of  the  court  in  which  the  receiverahtppro- 
ceedings  are  pending. — Barnes  v.  Newcomb,  Receiver,  Gt  App.  N.  T.,  Bep., 
June  14,  1882. 

Bail.  —  See  False  iMPRisomoirr. 

Bankruptcy.  —  Mortgage —  Fraudulent. — A  mortgage  executed  by  an  insol- 
vent debtor  with  Intent  to  give  a  preference  to  his  creditor  who  liias  reaaon- 
abie  cause  to  believe  him  to  be  insolvent,  and  knows  it  to  be  made  in  fraud 
of  the  Bankrupt  Act,  and  who  for  the  purpose  of  evading  the  provisions  of 
that  act  actually  conceals  and  withholds  it  from  record  for  two  months,  is 
void  under  the  Bankrupt  Act,  notwithstanding  it  was  made  more  than  two 
months  before  the  flline  of  a  petition  in  bankruptcy  by  or  against  the  mort- 
gagor.—  In  re  Allen,  IL  S.  Sup.  Ct,  Ch.  Leg.  N.,  .Tune  8, 1882;  Blennerhaa- 
sett  0.  Sherman,  U.  S.  Sup.  Gt,  West.  Jur.,  May,  1882 ;  Morr.  Trans.,  vol. 
4,  No.  8. 

Discontinuance  of  pending  suit  —  Commencement  of  new  suit  —  Contempt 

of  court,  —  To  discontinue  a  pending  suit  in  a  State  court  after  a  stay 
granted  in  bankruptcy  proceedings  against  the  defendant,  and  then  to  com- 
mence a  new  suit  for'^the  same  essential  claim,  though  laid  with  allegations 
of  fraud,  is  an  evasion  of  the  meaning  and  plain  intent  of  the  injunction 
order  "staving  all  suits  and  proceedings"  on  the  part  of  plaintiffs,  such 
order  not  being  limited  to  suits  already  commenced;  and  the  plaintiff'' s 


agent  and  attorney  are  guilty  of  contempt  in  disobeyine:  the  order,  if  it 
duly  served  or  came  to  their  notice.  —  In  re  Schwarz,  U.  S.  Dist.  Ct.  South. 
Dist,  N.  Y.,  Daily  Reg.,  June  19,  1882. 

Banks.  —  See  Griminai.  Law. 

Bills  AifD  Notes.  —  Negotiable  instrument  made  by  corporation  —  Demur^ 
rer,  —  A  bill  of  exchange  headed  "OflBce  of  Belleville  Nail  Mill  Co.,"  and 
concluding  "charge  same  to  account  of  Belleville  Nail  Mill  Co.,  A.  B., 
President,  G.  D.,  becretary,"  is  the  bill  of  the  company,  and  not  of  the  in- 
dividual signers ;  and  a  declaration  thereon  against  the  latter  as  drawers, 
setting  forth  the  instrument,  and  alleging  it  to  be  their  bill  of  exchange,  is 
bad  on  demurrer.  A  statute  prohibiting  defendants,  in  actions  upon  written 
instruments,  from  denying  their  signatures,  except  under  plea  verified  by 
affidavit,  does  not  apply  to  such  a  case.  —  Hitchcock  v.  Buchanan,  U.  8. 
Sup.  Ct.,  Ch.  Leg.  N.,  June  8,  1882;  Rep.,  May  31,  1882;  Col.  L.  Rep., 
July,  1882;  Alb.  L.  J.,  May  27,  1882. 

Promissoiy  note  —  Its  validity  when  given  in  compromise  —  Evidence  — 

Practice —  Uompelling  party  to  submit  to  physical  examination.  — A  prom- 
issory note  given  in  settlement  of  a  threatened  suit  for  a  personal  injury  in  a 
case  where  the  payee  supposed  or  believed  that  he  had  a  cause  of  action, 
and  the  note  is  in  good  mith  given  and  accepted  as  a  compromise  of  that 
cause  of  action,  is  supported  by  a  sufficient  consideration,  and  may  be  en- 
forced.   In  an  action  on  the  case  to  recover  for  injury  to  the  plaintiffs 
caused  by  putting  powder  into  a  box  of  tobacco  from  which  the  plaintiff 
filled  his  pipe,  the  defendant  offered  to  prove  that  for  several  years  prior  to 
the  alleged  accident  the  plaintiff  had  been  an  habitual  drunkard,  which 
the  court  refused  to  admit     Heldf  no  error,  there  bein^  no  offer  to  show 
that  plaintiff's  eyes  were  affected  from  intemperance,  instead  of  from  the 
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?|^^^^^on  of  the  powder.  In  a  suit  to  recover  damaees  for  an  injury  to 
^J  Pl^i.ntiff'B  eyes,  there  is  no  error  in  the  refusal  of  the  court  to  compel 
Qj^Pl^ SE^Intiff  to  submit  his  eyes  to  the  examination  of  a  physician  in  the 
JJ'*^^^^*  of  the  jury.  The  court  has  no  power  to  make  or  enforce  such 
^^"^^^T. — Pfirker  c.  Enslow,  Sup.  Ct  111.,  Ch.  Leg.  N.,  May  20, 1882 ;  Leg. 
^'^-»    Il^lay  28,  1882. 


jQj^  ****»•««  of  maker — Alteration — County-eeat.  —  Where,  on  a  promis- 

co^^^^ote,  the  post-office  address  of  the  maker  was  stated  to  be  in  one 

^,j^^.^"»  and  the  note  was  executed  in  another  county,  in  the  absence  of  evi- 

lij^^^   ^  to  the  contrary  the  court  is  authorized  to  nnd  that  the  maker  re- 

bei-^^     ^n  either  county.    If  an  alteration  by  erasure  in  a  promissory  note 

/ifji^^^^'^rial,  and  destroys  the  identity  of  the  note,  or  changes  its  legal  effect, 

^^**^«r8  the  note  yoid,  unless  done  by  mistake  or  was  the  actof  a  stranger. 

i^Vfc w^  ^iourt  will  take  judicial  notice  that  a  town  is  the  county-seat  of  a 

^^   ^"^y,  —  Adair  v.  Egland,  Sup.  Ct  Iowa,  N.  W.  Rep.,  May  20.  1882. 

<i^,^^^r"<*«<<i  not  a  defence,  —  The  maker  of  a  promissory  note,  giyen  as  the 

V^^    5?^^^*^^*?'^  ^f  *  conveyance,  received  for  the  purpose  of  aiding  the  grantor 

\^^2!?^*y  his  creditors,  cannot  set  up  the  fraud  as  a  defence  to  an  action 

Xr\^^n.  — Butler  v.  Moore,  Sup.  Ct  Me.,  Ch.  Leg.  N.,  June  17. 1882;  Cent 

**■  •,  June  9,  1882. 

.p^»i<for«cm«n<  of  note  "for  collection  "  —  Payment  to  one  not  authorized  by 
tVft  ^^^^^^"^^^^  ^^  collect,  —  When  a  note  is,  by  an  indorsement  of  the 
P*yee,  made  payable  to  a  bank  "for  collection.*'  payment  to  any  person 
Otper  than  the  bank  or  its  agents  is  at  the  payor's  risk,  and  if  payment 
is  made  to  a  fraudulent  holder  he  must  bear  the  loss.  —  Bennett  v.  Rin- 
gold,  Ct  App.  Ky.,  Ky.  L.  J.,  June,  1882;  Ky.  L.  Rep.,  June,  1882. 

— •  Guaranty  on  notes  —  Bona  fide  holder — Oamhling  consideration. — 
Where  defendant  became  indebted  to  a  firm  for  balances,  and  on  final 
settlement  gave  to  the  firm  notes,  the  payment  of  which  he  guaranteed, 
and  the  notes  were  given  to  the  bank,  witn  defendant's  guaranty  written 
thereon,  in  payment  of  a  debt  due  the  bank  by  the  firm,  even  though  the 
demand  of  tne  firm  was  tainted  as  a  gambling  claim  at  common  law,  de- 
fendant cannot  be  heard  to  set  up  the  illegality  of  the  dealings  between 
himself  and  the  firm  as  a  defence  to  these  guaranties  in  the  hands  of  a 
bona  fide  holder.  —  Jackson,  Receiver,  v.  Foote,  U.  S.  Cir.  Ct  North.  Dist 
111.,  Fed.  Rep.,  June  20,  1882. 

—  Parties  —  Witness  —  Release  of  surety,  —  Where  an  action  was  brought 
by  an  administrator  against  several  defendants  on  a  promissory  note  made  to 
the  intestate,  and  after  one  of  the  defendants  had  answered  he  entered  into  a 
stipulation  with  the  plaintiff  and  withdrew  his  answer,  plaintiff  to  have  the 
right  to  take  judgment  against  him  for  a  certain  amount :  held,  that  he  was 
no  longer  a  party  to  the  action,  and  that  his  deposition  was  admissible  in 
evidence.  Where  the  maker  of  a  note  refused  to  sign  with  a  certain  other 
partjr  as  surety,  and  the  holder  of  the  note  afterwards  went  and  procured 
the  signature  thereto  of  such  party  as  surety,  the  simple  concealment  from 
him  of  what  he  was  entitled  to  know,  without  proof  that  he  was  induced 
to  sign  by  fraudulent  representations,  will  enable  him  to  escape  liability.  — 
Conger,  Admr.,  e.  Bean«  Sup.  Ct  Iowa,  Ohio  L.  J.,  July  18. 1882. 

^'■^  Negotiability  —  Pjayment  to  payee — Right  of  bona  fide  indorsee,  —  An 
instrument  in  the  form  of  a  negotiable  promissory  note,  secured  by  a  con- 
temporaneous collateral  mortgage,  is  a  negotiable  instrument  Payment  of 
the  amount  of  such  note  to  tne  payee  by  the  maker  before  maturity,  and 
the  formal  satisfaction  of  the  mortgage  by  the  payee,  will  not  defeat  a  right 
of  recovery  a^inst  the  maker  upon  the  note  by  an  indorsee  bona  fide  and 
before  maturity. — Blumenthal  v.  Jassoy,  Sup.  Ct.  Minn.,  N.  W.  Rep., 
June  17,  1882. 

—  Surety  —  National  banks  —  Rate  of  interest  —  Pleading  —  Novation,  — 
Parties  who  appear  as  joint  makers  of  a  note  in  order  to  set  up  the  defence 
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that  they  were  sureties,  must  allege  that  the  payee  knew'  the  fact  of  surety- 
ship and  consented  to  deal  with  mem  in  that  capacity.  In  the  ahsence  of 
averments  of  facts  showing  a  contract,  the  pleading  is  demurrable.  A  na- 
tional bank  may  charge  and  receiTe  such  rate  of  interest  as  may  be  agreed 
upon  in  writing.  Where  a  national  bank  knowingly  takes  a  greater  rate  of 
interest  than  is  allowed  by  the  law  of  the  State,  the  remedy  is  oy  a  penal  suit 
and  not  by  defences  of  set-off  or  payment.  Where  a  note  and  mortgage 
had  been  ^ven  as  a  substitute  for  tlie  note  in  suit  with  the  intention  of 
extin^uishmg  the  note  in  suit  or  releasing  the  parties  to  it,  the  transaction 
constituted  a  defence  by  wa^  of  novation,  and  the  defendants  were  entitled 
to  have  it  presented  to  the  jury  upon  the  evidence  to  sustain  these  facts. — 
Farmers'  iNational  Bank  r.  Stover,  Sup.  Ct  Cal.,  Am.  L.  Mag.,  July,  1882. 

Indorsera — Notice  of  protest,  —  Plaintiff,  a  bank  in  L.,  sent  to  a  bank  in 

B.  a  negotiable  note  witn  the  following  indorsement  on  the  backs  ''Pay 
Nat'l  Bank  of  Redemption  or  order  for  account  of  First  Nat'l  Bank  of  Lynn, 
Mass."  Held,  that  the  words  stamped  upon  the  note  entitled  the  plaintfff  to 
notice  as  a  last  indorser.  —  First  National  Bank  of  Lynn  v.  Smith,  Sup. 
Jud.  Ct  Mass.,  Rep.,  July  5,  1882. 

CoKSTiTUTiONAL  Law.  —  License  to  sell  liquors  —  Ohio  statute.  —  The  con- 
stitutionality of  a  statute  depends  upon  its  operation  and  effect,  and  not 
upon  the  form  it  may  be  made  to  assume.  A  license  is  permission  granted 
by  some  competent  authority  to  do  an  act  which,  without  such  permission, 
would  be  illegal.  The  act  of  April  5,  1882,  entitled  "An  act  mora  effec- 
tually to  provide  against  the  evils  resulting  from  the  traffic  in  intoxicating 
liquors  "  (79  Ohio  Laws,  66),  which  requires  every  person  engaging  in  such 
traffic  to  pay  a  specified  sum  of  money  annually  and  execute  a  bond  as 
there  required,  and  also  provides  that  "  every  person  who  shall  engage  or 
continue  in  such  traffic  without  havine  executed  the  bond,  *  *  *  or 
after  his  bond  shall  have  been  adjudged  forfeited,  *  *  *  shall  be  deemed 
guilty  of  a  misdemeanor,"  is,  in  its  operation  and  effect,  a  license  within  the 
inhibition  of  the  section  of  the  Constitution  which  provides  that  "  No  li- 
cense to  traffic  in  intoxicating  liquors  shall  hereafter  be  granted  in  this 
State,"  and  is  therefore  void.  — The  State,  ex  rel.  Roth,  o.  Hipp,  Sup.  Ct 
Ohio,  Oin.  L.  Bui.,  June  12,  1882;  Ohio  L.  J.,  June  8,  1882. 

Construction  of  act  of  Legislature  —  Federal  courts  bound,  by  decision  of 

Supreme  State  Court  —  Evidence,  copies  of  legislative  journals.  —  Whether 
a  seeming  act  of  the  Legislature  is  or  is  not  a  law,  is  a  judicial  question  to 
be  determined  by  the  court,  and  not  a  question  of  fact  to  be  tried  by  a  jury. 
The  ^construction  uniformly  given  to  the  Constitution  of  a  State  by  its 
highest  court  is  binding  on  the  courts  of  the  United  States  as  a  rule  of  de- 
cision. An  act  of  the  Legislature  of  a  State,  which  has  been  held  by  its 
highest  court  not  to  be  a  statute  of  that  State,  because  never  passed  as  its 
Constitution  requires,  cannot  be  held  by  the  courts  of  the  United  States, 
upon  the  same  evidence  between  different  parties,  to  be  a  law  of  the  State, 
although  referred  to  in  later  statutes  of  tne  State  as  an  existing  law,  and 
assumed  to  be  such  in  earlier  cases  in  the  State  court,  in  which  its  validity 
was  not,  and  by  the  settled  practice  of  that  court  could  not  be  controYerte<r. 
Under  the  statute  of  Illinois  of  February  12,  1840,  copies  of  the  original 
daily  journals  kept  by  the  clerks  of  each  house  of  the  Legislature,  made  by 
persons  contracted  with  or  employed  for  the  purpose,  in  well-bound  books 
mrnished  by  the  secretary  of  state,  and  afterward  deposited  and  kept  in  his 
office,  are  official  records,  copies  of  which  certified  by  him  are  competent 
evidence.  The  printed  journals  of  either  house  of  a  Legislature,  published 
in  obedience  to  law,  are  competent  evidence  of  its  proceedings.  —  Amoakeag 
National  Bank  v.  Town  of  Ottawa,  Post  v.  Board  of  Supervisors  of  Kendall 
County,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  June  10,  1882 ;  Int  Rev.  Rec,  July  10, 
1882. 

"'--^Lottery  franchise  —  Repeal  of  such  privileges  by  Legislature, — Special 
privileges  may  be  constitutionally  granted  to  one  or  more  citizens,  where  the 
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rights  of  others  are  not  affected  by  it  A  mere  privilege  granted  by  the 
Legislature,  for  the  exercise  of  a  private  right  is  always  subject  to  legislative 
repeal,  until  such  rights  are  acquired  under  it,  and  even  after,  except  in  so 
far  as  it  may  be  necessary  to  protect  or  preserve  the  property  rights  already 
acquired. — The  Commonwealth  v.  Whipps,  Ct.  App.  Ky.,  "S^.  L.  Bep., 
June,  1882. 

Diaproporiional  and  diaeriminatiiw  tax,  — An  act  requiring  every  railroad 

expressman  to  pay  annually  to  the  State,  for  a  license,  either  two  per  cent 
of  the  gross  receipts,  or  in  lieu  thereot  $5  per  mile,  is  a  disproportional  and 
discriminating  tax  within  the  meaning  of  the  Constitution,  providing  for  pro- 
portional taxation,  and  the  declaration  of  the  Bill  of  Rights  that  every  one  is 
**  bound  to  contribute  his  share  in  the  expenses  "  of  government.  —  The  State 
V.  United  States  and  Canada  Express  Co.,  Sup.  Ct  N.  H.,  Am.  L.  Mag., 
June,  1882. 

See  JuBisDiCTioN ;  Municipal  Bonds  ;  Taxation. 

Contracts. — Parol  testimony  —  Damages. — In  a  suit  upon  a  contract  between 
A.  and  B.,  founded  on  a  sufficient  consideration,  to  excnange  a  certain  article 
of  property  belonging  to  one  for  a  certain  article  belonging  to  another,  parol 
testimony  is  admissible  to  establish  a  fact  upon  which  the  contract  is  silent 
The  measure  of  damages  for  non-compliance  of  the  terms  of  such  contract 
is  the  difference  in  value  between  the  two  articles  of  property,  less  the 
amount  agreed  to  be  paid.  —  Montelius  v.  Atherton,  Sup.  Ct  Col.,  CoU  L. 
Rep.,  Juno.  1882. 

'^-^  Severable  contract  —  Sale  of  merchandise  to  be  delivered  in  successive  pat^ 
eels  —  Purchaser  may  rescind  for  non-delivery  of  one  —  Right  not  waived  by 
acceptance  of  portion  in  ignorance  of  default  as  to  remainder,  —  Under  h 
contract  for  five  thousand  tons  of  rails  to  be  shipped  in  about  eaual  quanti- 
ties in  February  and  four  succeeding  months,  the  whole  to  be  delivered  by 
August  1st  ^ho  purchaser  may  rescind  op  failure  to  ship  the  stipulated  quan- 
tity in  February.  A  severable  contract  ma^  be  severed  for  the  purpose  oi 
enforcing  rights  as  they  accrue,  but  a  party  in  default  cannot  insist  on  its  be- 
ing treated  as  severed  to  avoid  a  right  to  rescind  for  non-performance  of  any 
one  portion.  Partial  performance,  accepted  and  retained  in  ignorance  of 
any  default  of  the  seller  as  to  the  residue,  does  not  prevent  the  right  of 
rescission  for  such  residue  when  the  contract  furnishes  an  exact  measure  of 
compensation  for  the  partial  performance.  —  Norrington  v.  Wright  U.  S. 
Cir.  Ct  East  Dist  Pa.,  Am.  L.  Beg,,  June,  1882. 

-^~-~  Contract  of  sale  —  Statute  of  Frauds  —  Delivery  to  common  carrier.  — A 
delivery  of  goods  by  a  vendor  to  a  common  carrier  is  a  delivery  to  the  ven- 
dee, though  such  carrier  was  not  designated  by  him,  and  under  trie  provisions 
of  the  Iowa  statute  of  frauds  that  no  evidence  of  any  contract  for  the  sale  of 
personal  property  is  competent  when  no  part  of  the  property  is  delivered, 
and  no  part  of  the  price  paid,  such  a  delivery  is  sufficient  to  take  the  contract 
without  the  statute.  —  Bullock  v,  Stcherge,  U.  S.  Cir.  Ct  Dist  Iowa,  West. 
Jur.,  June,  1882. 

^^•~- Breach  of  marriaae  promise  —  Evidence — Damages,  —  An  action  for 
damages  for  breach  of  promise  to  marry  does  not  abate  upon  the  death  of  a 
defendant  Upon  a  trial  for  breach  of  same  it  was  hetk,  all  the  circum- 
stances of  the  case,  and  the  surroundings  of  the  parties  should  be  submitted 
to  the  jury.  Evidence  of  the  value  of  the  defendant's  estate,  and  of  the 
mollification  and  pain  of  mind  the  plaintiff  suffered  from  his  refusal  to  Ailfll 
the  promise,  is  competent  to  be  considered  by  the  jury.  Where  defendant 
failed  to  perform  such  contract  upon  the  ground  that  be  was  afflicted  with  a 
disease  which  rendered  him  unfit  for  the  married  state,  it  was  held,  that  he 
would  be  answerable  in  damages  if  the  disease  was  contracted  subsequently 
to  the  time  of  making  the  promise,  or  if  before,  and  he  knew  his  infirmi^ 
was  incurable ;  but  if  it  was  contracted  prior  to  the  promise,  and  he  had 
reason  to  believe  it  to  be  temporary  only,  ne  is  excusable  for  a  breach  result- 


I06  DIGEST  OF   RECENT  CASES. 

Contracts  —  Continued. 

ine  from  a  knowledge  afterwards  acquired  that  it  was  of  lone  daratiun.  — 
Allen  V.  Baker,  Admr.,  Sup.  Ct.  N.  C,  Am.  L.  Mag.,  July,  1882. 

'~^- Entire  contract — Specific  performance —  Parties.  — Where  a  contract  is 
an  entirely,  a  party  cannot  select  out  particular  provisions  and  have  them 
enforced,  while  ignoring  the  remainder;  nor  can  a  party  assise  to  another 
the  rights  to  such  enforcement.  Specific  performance  cannot  be  had  of  any 
portion  of  an  agreement  without  bringing  all  the  parties  in  interest  before 
the  court,  so  as  to  give  opportunity  for  disposing  of  the  whole  controvenv.  — 
Baldwin  v.  Fletcher,  Sup.  Ct  Mich.,  N.  W.  Kep^  July  8,  1882. 

Damages — Expected  profits.  —  Damages  for  breach  of  a  contract  cannot 

be  measured  by  prospective  profits,  because  such  profits  are  generally  uncer- 
tain and  speculative,  hut  in  some  cases  profits  are  the  best  possible  measure 
of  damages,  for  the  very  reason  that  the  loss  is  indisputable  and  the  amount 
can  be  estimated  with  almost  absolute  certainty.  —  AUis  v.  McLean,  Sup.  Ct. 
Mich.,  Ch.  Leg.  N.,  July  8, 1882. 

Debt  released — SubsequefU  promise.  —  A  promise  to  pay  a  debt,  made 

after  a  voluntary  release  under  seal  has  been  executed  and  delivered  by 
the  creditor,  is  void;  it  is  not  supported  by  a  sufficient  l^^l  considera- 
tion, the  debt  having  been  releasecL — IngersoU  v.  Martin,  Ct.  App.  Md., 
Rep.,  June  21,  1882. 

Contracts  of  sale —  Future  delivery  —  Option  deals.  —  Where  the  indebt- 
edness which  accrued  from  the  defendant  to  the  firm  of  brokers  was  for 
commissions  earned  by  the  firm  in  making  trades  for  the  defendant,  duly 
authorized  by  him,  and  for  moneys  actually  paid  by  the  firm  in  the  settle- 
ment of  differences  in  such  trades,  and  that  none  of  these  differences  were 
Said  upon  **  options  to  buy  or  sell  grain  or  oth^r  commodities  at  a  further 
ay,"  but  upon  sales  or  purchases  of  grain  or  other  commodities,  where  the 
seller  had  only  an  option  as  to  the  time  of  delivery,  such  contracts  are  not 
within  the  Illinois  statute,  and  are  valid  and  binding  upon  the  parties.  — 
Jackson,  Receiver,  v.  Foote,  U.  S.  Cir.  Ct  North.  Dist  BL,  Fed.  Rep., 
June  20,  1882. 

Warranty,  —  Plaintiff  agreed  to  take  a  steam-tug  towing  six  sailing 

barges  from  Hull  to  the  Brazils,  paying  and  providing  for  the  crew  and  fUr- 
nishing  all  necessary  instruments.  The  defendants  agreed  to  pay  for  these 
services  £1,020.  After  she  had  started,  the  boilers  ana  engines  of  the  steam- 
tug  turned  out  to  be  out  of  repair,  and  in  consequence  the  voyaee  occupied 
sixty  days  more  than  it  otherwise  would  have  done.  The  fact  ox  the  engines 
being  out  of  repair  was  not  known  to  either  party  at  the  time  of  the  con- 
tract Held  (oramwell,  L.  J.,  dissentiente)^  that  there  was  no  implied  war- 
nmty  by  the  defendants  that  the  tug  should  be  reasonably  efficient  for  the 
purposes  of  the  voyage.  —  Robertson  v.  Amazon  Tug,  etc.,  Co.,  Bng.  Ct 
App.,  Leg.  N.,  July  1,  1882 ;  Alb.  L.  J.,  June  24,  1882. 

Railroads  —  Set  of  tickets —  Continuous  passage.  —  When  a  set  of  tickets 

are  given  by  one  railway  company  over  its  own  and  connecting  roads,  and 
there  is  a  condition  on  each  ticket  that  the  road  on  which  it  is  to  be  used 
will  be  responsible  for  the  passenger  only  on  its  own  road,  the  contract  of 
the  ticket  is  between  each  road  and  the  passenger,  and  the  continuooi 
passage  demanded  by  the  ticket  is  such  a  passage  on  each  road  separately. 
A  railway  ticket  for  a  limited  number  of  days  may  be  used  to  beg^n  the  paa- 
sage  on  any  hour  of  the  last  da^.  When  the  language  of  the  ticket  is  doubt- 
ful it  must  be  construed  a^inst  the  company. — Auerbach  v.  New  Tork 
Central  and  Hudson  River  R.  Co.,  Ct  App.  N.  Y.,  Rep.,  July  6,  1882; 
Cent  L.  J.,  July  14,  1882. 

Contract  executory  —  Performance  —  Repudiation —  ^jg^  ofpromiMec.  — 

In  an  action  on  a  contract  to  deliver  goods,  when  plaintiff  performs,  defend- 
ant bttving  continuously  called  for  execution  of  tne  contract,  it  is  not  com- 
petent for  the  latter  to  refuse  to  accept  performance ;  but  i^  upon  notice 
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by  the  promisor  of  an  executory  contract  that  he  will  not  perform,  the 
promisee  accepts  the  situation  and  treats  the  contract  as  at  an  end«  the 
promisor  cannot  afterwards,  by  changing  his  mind,  compel  the  promisee  to 
accept  performance.  The  promisee  may  treat  the  notice  of  mtention  as 
inoperative  and  await  the  time  when  the  contract  is  to  be  executed,  and 
then  hold  the  other  party  responsible  for  the  consequences  of  non-perform- 
ance, remaining  subject  to  all  his  own  obligations  under  it,  or  he  may  treat 
the  repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to  ^e  con- 
tract, and  may  at  once  bring  nis  action  on  al>reach  of  it  for  such  damages 
as  would  have  arisen  from  the  non-performance  of  the  contract  at  the  ap- 
pointed time,  subject,  however,  to  abatement  in  respect  of  any  circum- 
stances which  may  have  afforded  him  the  means  of  mitigating  his  loss.  -* 
New  Brunswick  and  Canada  R.  Co.  v,  Wheeler,  U.  S.  Cir.  Ct  Dist  Conn., 
Fed.  Bep.,  July  4,  1882. 

— —  See  Warkhouss-Rxceipts. 

CoirvxRsioN.  —  See  Wills. 

CoBPORATiONB.  —  De  facto  corporation  —  Quo  warranto  —  Creditors*  rights,  — 
Where  a  corporation  de  factoy  in  a  proceeding  in  quo  toarranto,  has  been 
ousted  from  the  franchise  of  beine  a  corporation,  such  ouster  is  no  defence 
to  a  suit  by  a  creditor  against  stockholders,  to  enforce  payment  of  their  stock 
subscriptions.  Corporations  de  facto  and  dejure  stand  on  the  same- footing 
as  respects  their  liaoility  to  creditors ;  and  tne  liability  of  the  stockholders 
of  the  former,  whether  arising  by  statute  or  on  stock-subscription,  may  be 
enforced  for  the  benefit  of  creditors,  the  same  as  the  liability  or  the  latter.  — 
Rowland  v.  Header  Furniture  Co.,  Sup.  Ct.  Ohio,  Ohio  L.'J'.,  July  6, 1882. 

Executory  agreement  between  manufacturing  corporation  and  stock- 
holder. —  An  executory  agreement  between  a  manufacturing  corporation  of 
Ohio  and  one  of  its  stockholders,  for  the  purchase  of  the  stock  of  such  cor- 
poration, by  the  former  from  the  latter,  cannot  be  enforced  either  by  action 
for  specific  performance  or  for  damages.  —  Coppin  v.  Greonless  &  Ransom 
Co.,  Sup.  Ct  Ohio,  Ohio  L.  J.,  June  29, 1882. 

A  fire  insurance  company  was  organized  with  two  thousand  shares  of 

stock  of  $50  each,  of  which  thirteen  hundred  and  six  were  subscribed,  pay- 
able in  cash.  Afterwards  the  remaining  six  hundred  and  ninety-four  shares 
were  subscribed  to  by  the  officers  and  directors  of  the  company  by  giving 
their  notes  for  $25  a  share.  The  notes  were  deposited  in  bank,  where  they 
remained  until  the  insolvency  of  the  company,  when,  upoji  resolution  of  the 
board,  they  were  returned  to  the  parties,  and  the  stock  retransferred  to  the 
company.  Held^  the  transaction  was  a  fraud  upon  the  company,  and  that, 
as  between  these  note  stockholders  and  the  company,  in  a  suit  by  the  cred- 
itors, requiring  them  to  make  good  their  subscriptions,  they  are  liable.  — 
Miller's  Appeal,  Sup.  Ct  Pa.,  Pittob.  L.  J.,  July  12,  1882. 

'-'^'Purchase  of  stock  by  president  from  assignee  for  benefit  of  creditors  — 
Third  parties,  —  A  person,  who  was  president  of  a  corporation,  purchased 
its  interest  in  certain  certificates  of  stock  at  a  public  auction  held  by  an 
assignee  of  the  corporation  for  benefit  of  its  creditors.  The  certificates  had 
previously  been  passed  by  indorsement  into  the  hands  of  third  parties  by  the 
act  of  the  managing  director  of  the  corporation.  Held,  as  between  the  pur- 
chaser and  such  third  parties,  that  the  title  of  the  latter  could  not  be  dis- 
turbed—Walker V.  Detroit  Transit  R.  Co.,  Sup.  Ct  Mich.,  Rep.,  May  24, 
1882. 

^'^CktpUal  stock — Riahts  of  creditors  —  Negotiability  of  stock — Payment 
of  stock — The  capital  stock  of  an  incorporated  company  is  a  fund  set  apart 
for  the  payment  o{  its  debts.  If  diverted,  the  creditors  may  follow  it  so  far 
as  it  can  be  traced,  and  subject  it  to  the  payment  of  their  claims,  except  as 
against  holders  who  have  taken  it  bona  fide  for  a  valuable  consideration  and 
without  notice.    Shares  of  stock  are  not,  strictly  speaking,  negotiable  instru- 
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ments,  but  courts  speak  of  them  as  quoH  negotiable ;  and  when  they  are 
issued  as  full-paid  shares,  and  as  such  sold  in  open  market,  the  purchaser  is 
not  bound  to  suspect  fraud  where  everything  seems  fair  and  conformable  to 
the  requirements  of  the  law.  A  company  may  receive  in  payment  of  its 
shares  of  stock  any  property  which  it  may  lawfully  purchase,  and  so  long  as 
the  transaction  stands  unimpeached  for  fh&ud.  It  is  a  j^neral  rule  of  Taw 
that  in  every  case  where  the  transaction  resolves  itself  into  the  payment 
of  money  by  A.  to  B.,  and  then  handing  it  back  by  B.  to  A.,  if  the  par- 
ties meet  together  and  agree  to  set  the  one  demand  against  the  other,  tbey 
need  not  so  through  the  form  and  ceremony  of  handing  the  money  back- 
wards and  forwar£.  —  Brandt  v.  Eblen,  Ct.  App.  Md.,  Ch.  Leg.  N.,  «f  une  10, 
1882;  Cent  L.  J.,  June  9,  1882.' 

—  Transfer  of  stock — Fraud  in.  —  Where  defendant  and  other  directors  of 
a  corporation  levied  an  assessment  upon  stock  of  a  corporation,  upen  which 
but  a  small  proportion  of  the  par  value  had  been  paid,  and  threatened  future 
assessments  for  the  purposes  of  the  corporation,  whereby  plaintiff  was  in- 
duced to  sell  and  transfer  his  stock :  heldf  that  such  sale  was  not  so  tainted 
with  fraud  as  to  render  it  void.  —  Ghrant  v.  Attrill,  XT.  S.  Cir.  Ct  South.  Dist 
N.  Y.,  Fed.  Rep.,  May  28,  1882. 

—  Power  to  borrow  money  on  bonds —  Usury,  —  A  private  or  tradin?  corpo- 
ration has  power  to  borrow  money  and  issue  its  .notes,  bonds,  or  ouier  evi- 
dences of  indebtednessi-  unless  restrained  by  its  charter  or  the  law  of  the 
land.  Where  the  promise  to  pay  a  sum  above  legal  interest  depends  upon  a 
contingency  and  not  upon  the  happening  of  a  certain  event,  the  loan  is  not 
usurious.  —  Philadelphia  and  Readmg  Railroad  Company's  Appeal,  Sup.  Ct 
Pa.,  PitUb.  L,  J.,  June  7, 1882. 

—  Director  as  creditor — ResponsU>iliiy  and  duty  of.  —  A  director  of  a  cor- 
poration may  become  its  creditor,  and  take  and  enforce  a  mortgage  on  its 
property,  but  he  is  not  thereby  divested  of  his  responsibility  as  a  director, 
nor  the 'duties  which  as  such  he  owes  to  the  corporation,  and  he  is  bound  to 
act  in  the  utmost  good  faith  throughout  the  transaction.  —  Hallam  o.  India- 
nola  Hotel  Co.,  Sup.  Ct  Iowa,  Am.  L.  Reg.,  July,  1882. 

—  Riyht  of  pledgee  —  Shares  of  stock  —  WT^t  certificate  is  evidence  of.  — 
The  pledgee  of  snares  of  stock,  in  the  absence  of  a  specific  agreement  to  the 
contrary,  is  entitled  to  have  the  shares  transferred  to  his  own  name  on  the 
books  of  the  company,  and  where  such  transfer  is  made  he  is  not  bound  to 
retain  the  identical  shares  pledged,  so  long  as  he  keeps  on  hand  an  equal 
number  of  similar  shares  to  answer  the  pledgor's  demand  on  repayment  of 
the  loan.  A  shiTre  of  stock  is  without  ear-marks,  and  undistinguishable  from 
the  other  shares  of  the  same  corporation -and  issue,  the  certificates  bear- 
ing dates  and  numbers,  being  but  evidence  of  title.  —  Hubbell «.  Drexel,  U. 
S.  Cir.  Ct  East  Dist  Pa.,  Am.  L.  Reg.,  July,  1882. 

—  Charter — Subsequent  Uffislation  —  Forfeiture.  —  The  charter  of  a  cor- 
poration provided  for  purchase  of  the  property  and  franchises  of  the  com- 
pany by  tne  State  after  the  lapse  of  twenty  years,  and  required  the  company 
to  file  with  the  State  auditor,  on  or  before  the  first  Monday  of  Januiuy  in 
each  year,  sworn  statements  of  all  expenditures  by  the  company.  Held, 
that  the  filing  of  such  statement  was  incidental  and  subservient  to  the 
object  of  purchase  by  the  State ;  and  the  State,  having  bv  subsequent  legis- 
lation relinquished  its  ri^ht  to  make  such  purchase,  the  tWng  of  such  state- 
ments was  no  longer  obligatory  on  the  company.  And  where  a  State,  by  a 
subsequent  act,  granted  to  such  corporation  perpetual  succession  with  adaed 
powers  not  included  in  the  original  charter :  held,  to  operate  as  a  relinquish- 
ment by  the  State  of  its  right  of  purchase ;  also,  heui,  that  the  franchise 
granted  to  defendant  by  the  several  acts  of  the  Legislature  is  indivisible, 
and  constitutes  but  a  single  franchise.  Hence,  a  failure  on  the  part  of  the 
defendant  to  make  a  certain  required  improvement  within  a  specified  time, 
works  a  forfeiture  of  the  entire  franchise.  —  The  People  v.  Kankakee  River 
Improvement  Co.,  Sup.  Ct  111.,  Ch.  Leg.  N.,  July  8,  1882. 

—  See  Bills  and  Notes;  Mandamus. 
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GoiTNTT  BoNi>8.  —  PrerequUitea  required  by  Legielature  before  ieaue  —  Cer- 
tificate of  auditor — Bona  fide  holder,  —  The  act  of  Kansas  of  March  2, 1872, 
requires  that  certain  county  bdnds,  if  subscribed  conditionally,  shall  be 
deposited  with  the  State  treasurer  in  escrow  till  the  performance  of  the 
condition.  It  also  provides  that  the  holder  of  such  bonds  shall  present 
them  to  the  State  auditor  for  registration,  who,  on  beine  satisfied  that  such 
bonds  have  been  issued  according  to  the  provisions  of  tne  act,  shall  register 
them,  and  certify^  on  them  that  they  have  been  regularly  issued  and  are 

Enuine.  Certam  bonds,  unconditional  on  their  face,  issued  by  a  county  in 
insas,  were  fraudulentlv  put  into  circulation  without  passing  through  the 
hands  of  the  treasurer,  ana  tne  certificate  of  the  auditor  fraudulently  obtained. 
Held^  that  the  act  did  not  reauire,  as  a  necessary  prerequisite  to  their  nego- 
tiability, that  they  should  in  ail  cases  pasd  through  the  hands  of  the  treasurer 
before  reaching  the  auditor ;  that  the  action  and  certificate  of  the  auditor  is 
conclusive  evidence,  as  between  the  county  and  a  bona  fide  holder,  that  the 
bonds,  unconditional  on  their  face,  were  regularly  and  legally  issued,  and 
therefore  negotiable. — Lewis  v.  Board  of  County  Commissioners,  U.  S. 
Sup.  Ct,  Morr.  Trans. ,  vol.  4,  No.  2. 

Cbiminal  Law.  —  Murder —  Insanity  as  a  defence  —  Jury  allowed  to  examine 
the  photograph  of  the  victim.  —  A  photograph  of  the  murdered  girl  was 
handed  to  the  jury  for  inspection  by  the  district  attorney  in  his  opening  of 
the  case.  Held^  that  it  was  not  error  to  permit  the  jurv  to  complete  their 
examination  of  it,  nor  would  it  have  been  error  even  if  tne  court  could  have 
prevented  its  examination,  and  refused  to  do  so.  Proof  that  defendant 
on  the  mominjg  of  the  homicide  procured  a  knife  to  be  sharpened  with 
which  the  killing  was  done,  and  that  he  asked  a  person  to  show  him  where 
the  heart  was  located,  and  whether  the  throwing  of  pepper  into  the  eyes  of 
a  person  would  blind  them,  was  competent  as  snowmg  deliberation  and  in- 
tent It  was  competent  for  the  prisoner  to  prove  in  aid  and  corroboration 
of  other  circumstances  raising  a  presumption  of  insanity,  that  he  inherited 
a  disease  which  predisposed  him  to  insanity.  —  Walsh  v.  The  People,  Ct. 
App.  N.  Y.,  Am.  I4.  Reg.,  June,  1882. 

^—  Power  of  court  to  direct  a  verdict  of  guilty —  TeeUmany —  Verdict  of  not 
guilty.  —  In  criminal  cases  the  court  has  no  power  to  direct  the  jury  to  find 
a  verdict  of  guilty.  And  upon  a  plea  of  not  guilty,  the  jury  may  pass  upon 
the  credibility  of  witnesses  for  the  prosecution  atid  render  a  verdict  of  not 
guilty,  although  no  witnesses  were  adduced  for  the  defence,  and  the  wit- 
nesses for  the  prosecution  were  unimpeached  as  to  character.  —  United 
States  V.  Taylor,  TJ.  S.  Cir.  Ct  Dist  Kan.,  Rep.,  May  81,  1882;  Wash.  L. 
Rep.,  June  &,  1882;  Cr.  L.  Mag.,  July,  1882. 

Pledgor  taking  property — Larceny. — A  pledgor  who  takes  property 

pledged  from  the  possession  of  the  pledge  with  the  felonious  design  of 
depriving  the  pledgee  of  his  security,  is  guilty  of  larceny.  — Bruley  v.  Rose, 
Sup.  Ct  Iowa,  Rep.,  May  81,  1882. 

— —  TVial  of  prisoner  where  act  is  committed — Not  where  consequences  hao^ 
pen — Evidences — Privileged  communications. — The  crime  shall  be  held 
to  be  committed  in  the  place  where  the  offender  manifestly  acts,  and  in  that 

Elace  he  may  be  tried,  and  not  where  the  ultimate  consequences  of  his  act 
appen,  but  where  he  does  not  act  The  exhibition  of  sanity  or  insanity  is  not 
a  communication  at  all,  in  the  sense  of  the  rule  which  protects  the  privacy 
and  confidence  of  the  marriage  relation,  any  more  than  the  height  or  color, 
or  blindness,  or  the  loss  of  an  arm  of  one  of  the  parties  is  a  communica- 
tion.—  United  States  v.  Guiteau,  Sup.  Ct  Dist  Columb.,  Wash.  L.  Bep^ 
June  7  and  14,  1882;  Rep.,  June  7,  1882;  Col.  L.  Rep.,  July,  1882. 

'—^  New  trial — Ignorance  of  prisoner* s  counsel. — Where  the  prisoner  was 
convicted  of  a  capital  crime,  and  the  record  showed  that  in  consequence  of 
the  ignorance,  and  mismanagement  of  the  defence  by  his  attorney  the  pris- 
oner had  suffered  a  deprivation  of  a  substantial  right  a  new  trial  will  be 
granted. — The  State  v.  Jones,  Ct  App.  St  Louis,  Ch.  Leg.  N.,  June  10, 
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1882;  West.  Jur.,  May,  1882;  Pac  Coast  L.  J.,  June  24»  1882;  Ohio  K  J., 
June  29,  1882. 

—  OcmnierfeUing  —  Indietment — Intent.  —  An  indictment  alleffin^,  in  the 
words  of  the  statute,  that  the  defendant,  feloniously,  and  wiui  intent  to 
defraud,  did  pass,  utter,  and  publish  a  falsely  made,  forged,  counterfeited, 
and  altered  ooli^tion  of  the  United  States,  but  not  further  alleging  that  the 
defendant  knew  it  to  be  false,  forged,  counterfeited,  and  altered,  is  sufficient, 
even  after  verdict — United  States  o.  Carll,  U.  S.  Sup.  Ct,  Bep.,  May  81, 
1882. 

—  FaUe  pretences,  —  An  indictment  for  false  pretences  will  not  lie  where  A. 
induced  B.  to  indorse  a  promissory  note  drawn  by  A.  to  B.'s  order,  repre- 
senting that  he  would  use  the  note  to  take  up  another  similar  note  which 
would  soon  fall  due,  and  which  he  was  unable  to  meet.  A.  failed  to  use  the 
note  for  this  purpose,  but  applied  it  for  his  own  benefit  — The  Common- 
wealth V.  Moore,  Sup.  Ct  Fa.,  W.  N.  C,  June  16, 1882. 

'•^  Arrai^ment  —  Plea.  —  Where  the  record  fails  to  show  that  a  prisoner 
was  arraigned  upon  the  indictment,  or  required  to  plead  thereto  prior  to  trial , 
and  it  is  not  contended  that  there  is  an  omission  in  the  record,  the  entire 
proceeding  is  a  nullity,  and  fatal  to  a  judgment  The  prisoner  may,  how- 
ever, after  reversal  of  the  judgment,  be  arraigned,  required  to  plead,  and  tried 
on  the  same  indictment —  Ray  v.  The  People,  Sup.  Ct  Col.,  Col.  1j»  Bep., 
June,  1882. 

—  Murder  —  Indictment  —  Evidence  to  show  intent,  —  It  is  not  necessary  in 
an  indictment  for  murder  to  set  out  the  specific  agency  or  instrument  used 
in  committing  the  act  If  the  indictment  charges  that  the  defendant  did 
feloniou8l3r,  wilfully,  and  of  his  malice  aforethought,  kiW  and  murder  the 
deceased,  it  is  sufficient  without  averring  what  instrument  or  means  were 
used.  And,  also:  held,  that  it  was  comoetent  to  show  that  defendant 
poisoned  his  wife's  mother  a  few  days  berore  the  death  of  the  wife  and 
with  the  same  description  of  poison ;  and  this  for  the  purpose  of  sbowine  the 
design  of  defendant  to  obtain  their  propertv ;  connecting  the  death  of  Doth 
women  with  that  purpose ;  and  rebutting  t1ie  theory  that  the  death  of  the 
wife  was  the  result  of  accident  or  suicide  or  the  ignorant  and  negligent  use 
of  arsenic  by  either  tl^  wife  or  defendant  —  Goersen  v.  The  Common- 
wealth, Sup.  Ct  Pa.,  Am.  L.  Mag.,  July,  1882;  Pitteb.  L.  J.,  July  12,  1882. 

—  Embezzlement  by  agent  —  Money  received  illegally  on  behalf  of  pHn-^ 
Hpal,  —  If  an  agent  receive  money  of  his  principal  upon  an  ille^  consid- 
eration, and  in  the  transaction  of  an  unlawful  business,  and  converts  it  to 
his  own  use,  he  is  guilty  of  embezzlement  and  the  money  having  been  re- 
ceived illegally,  is  no  defence.  —  The  State  v.  Turney,  Sup.  Ct  Ind.,  Or.  L. 
Mag.,  July,  1882. 

^Liability  of  private  banker — Statutes  imposing  restriction  on  bank' 
ing, — A  person  engaged  in  banking  and  deposit  business  in  his  own 
name,  accepting  and  receiving  on  deposit  as  sucn  banker,  money  belonging 
to  another  knowing  or  having  gooa  reason  to  now  at  the  time  of  so  ac- 
cepting and  receiving  that  he  and  his  bank  were  unsafe  and  insolvent  is 
punishable  under  section  4641  of  the  Revised  Statutes  of  Wisconsin.  —  Baker 
p.  The  State,  Sup.  Ct  Wis.,  Cr.  L.  Mag.,  July,  1882. 

— Perjury — Extra-judicial  oath, — Perjury  cannot  be  assigned  upon  an  extra- 
judicial oath.  So,  where  the  law  does  not  require  a  proceeding  to  be  sworn 
to,  an  indictment  for  perjury  will  not  lie,  even  if  the  affidavit  on  which  it  is 
predicated  is  false.  — Linn  v.  The  Commonwealth,  Sup.  Ct  Pa.,  Ch.  Leg.  N., 
June  24,  1882. 

—  Murder  —  Evidence.  —  Where  it  does  not  appear  that  the  homicide  was 
committed  under  the  influence  of  provocation  or  sudden  anger,  evidence 
that  the  prisoner  was  irascible  and  subject  to  fits  of  passion  fh>m  slight 
causes  is  inadmissible.    Proof  of  such  fact  by  itself  will  not  authorise  the 
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inference  that  he  committed  the  ict  under  a  sudden  impulse  attributable  to 
the  eccentricities  of  his  character.  The  theory  that  eccentricities  of  char- 
acter and  inordinate  passion  can  render  a  sane  man  incapable  of  committing 
an  offence  which  involves  deliberation  is  wholly  inadmissible.  —  Sindnim  v. 
The  People.  Ct.  App.  N.  Y.,  Ohio  L.  J.,  July  6,  1882. 

To  allow  the  indictment  for  a  greater  to  sustain  a  conviction  for  the  lesser 

offence,  it  must  contain  the  statement  of  every  inculpatory  fisct  and  circum- 
stance material  to  the  description  of  the  latter,  and  the  two  must  be  alike 
as  to  all  the  essential  constituent  elements  of  the  lesser  offence,  so  that  the 
allegation  will  include  it,  without  contradicting  the  material  averments  of 
the  greater.  Whenever  an  indispensable  constituent  fact  or  circumstance  of 
the  lesser  is  not  included  in  the  greater,  the  latter  cannot  be  made  to  include 
the  former.  The  constitutional  "  right  to  demand  the  nature  and  cause  of 
the  accusation  against  him "  guarantees  to  the  accused  that  the  indictment 
or  information  shall  state  every  fact  and  circumstance  necessaiy  to  a  certain, 
specific,  and  complete  description  of  the  particular  offence,  so  as  to  make  it 
appear  upon  the  record  of  the  cause.  A  person  tried  for  a  crime  not  so  set 
forth  in  the  indictment,  no  matter  how  fully  it  may  describe  any  other,  is 
not  held  to  answer  for  that  particular  offence,  "  on  indictment  of  a  grand 
jury,"  as  contemplated  by  the  Bill  of  Rights;  nor  is  a  conviction  for  a  crime 
not  so  made  to  appear  upon  the  record  by  the  indictment,  "  by  the  due 
course  of  the  law  of  the  land."  —Whit worth  v.  The  State,  Ct.  App.  Texas, 
Texas  L.  Rep.,  June,  1882. 

Medical  books  —  Evidence  —  Argument  —  IneanUy.  —  Upon  the  trial  of 

defendant,  charged  with  murder,  he  set  up  the  defence  or  insanity.  The 
district  attorney,  in  his  closing  argument  to  the  jury,  read,  "as  a  portion 
of  his  argument,"  from  a  book  CHlled  '*  Brown's  Medical  Jurisprudence 
of  Insanity."  Held,  the  court  erred  in  permitting  the  district  attorney  to 
read  said  sections  from  said  book,  in  the  absence  of  any  evidence  that  it 
was  of  recognized  authority  in  the  medical  profession,  and  against  the 
objection  ot  defendant  —  The  People  v.  Wheeler,  Sup.  Ct  Cal.,  Pac. 
Coa»t  L.  J.,  June  24,  1882. 

See  Habeas  Corpus. 

Dauaoks.  — Action  for  aaeault  and  battery —  Exceptions  to  charge  of  court — 
Excessive  verdict, — The  fact  that  an  assault  and  battery  were  induced  by 
personal  abuse  of  the  assailant  by  the  party  assaulted,  majr  be  considered  in 
mitigation  of  punitory,  but  not  of  actual  damages,  which  include  those 
allowed  for  mental  andf  bodily  suffering.  Wliere  an  exception  to  a  certain 
portion  of  the  charge,  "  and  each  and  every  part  thereof"  states  the  ground 
upon  which  it  is  made,  the  only  question  on  appeal  is  whether  that  part  of 
the  charge  was  erroneous  on  that  ground.  In  actions  of  tort,  as  well  as 
those  upon  contract,  where  the  damages  allowed  by  the  jury  are  clearly 
excessive,  the  trial  court  may  either  grant  a  new  trial  absolutely,  or  permit 
plaintiff  to  remit  the  excess,  and,  in  case  he  does  so,  order  the  verdict  to 
stand  for  the  residue.  But  the  damages  allowed  by  the  verdict  should  not 
be  treated  as  excessive,  unless  they  are  such  as  to  create  the  belief  that  the 
jury  may  have  been  misled  by  passion,  prejudice,  or  ignorance.  —  Corcoran 
V,  Harran,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  17,  1882 ;  W*s.  Leg.  N.,  June 
29,  1882 ;  Cent  L.  J.,  July  14.  1882. 

See  CoKTRACTs ;  False  Imprisonment  ;  Malicious  Prosecution;  Sbt- 

Onr;  Telegraph  Companies. 

Deed.  —  Validity  of  deed  by  one  of  unsound  mind  —  Evidence.  —  It  is  suffi- 
cient to  invalioate  any  instrument  executed  for  an  inadequate  consideration 
by  a  person  of  weak  intellect,  to  show  that  the  person  in  whose  favor  it  is 
framed  held  a  situation  of  confidence  with  respect  to  the  maker  of  such 
instrument  —  Jones's  Appeal,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  June  14, 1882. 

—  Construction  of  deed  —  Granting  clause  controls,  —  Where  the  granting 
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eluase  or  premises  in  a  deed  of  land  in  terms  convejrs  the  whole  title  of  the 
grantor,  and  a  subsequent  clause  declares  that  he  intends  to  convey  only  an 
undivided  half  thereof:  held,  that  the  first  or  granting  clause  controls,  and 
the  whole  title  passes  by  the  deed.  —  Green  Bay  and  Mississippi  Canal  Co. 
V.  Hewitt  et  al.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  May  25,  1882 ;  N.  W.  Rep., 
May  27,  1882 ;  Gh..Leg.  N.,  July  8,  1882 ;  Gent  L.  J.,  June  16,  1882. 

—  Conveyance  by  one  partner  of  partnerehip  property  for  kit  tndivieUuU 
debt — iSseord  title  ami  equitable  title — Former  judgment  —  EetoppeL  — 
The  record  title  to  certain  real  estate  bein^  in  one  member  of  a  firm,  the 
equitable  title  being  in  the  firm,  such  member  conveved  it  as  security  for 
his  individual  debt — the  firm  being  at  the  time  the  debt  was  contracted  and 
the  agreement  to  make  the  conveyance  entered  into,  in  the  actual,  open 
possession  of  the  property.  Held,  that  the  equitable  title  of  the  firm  is 
paramount  to  that  acquired  by  the  grantee  under  such  conveyance.  A 
former  judsnnent  in  an  action  between  the  same  parties,  in  which  the 
interest  of  tne  firm  in  such  real  estate  was  one  of  the  questions  in  issue,  but 
in  which  the  verdict  and  jud^ent  are  consistent  with  a  finding  either  way 
on  that  issue,  does  not  estop  the  firm  from  asserting  its  interest  therein  in  a 
subsequent  action.  —  Bergeron  v,  Richardott,  Sup.  Ct  Wis.,  Wis.  Lee.  N., 
May  2\  1882 ;  N.  W.  Rep.,  May  27,  1882. 

^——Conveyance — Mortgage  back  —  Abeolute  deed, —  A  conveyance  of  land 
by  a  deed  absolute  on  its  face  for  the  expressed  consideration  of  $20,000,  in 
notes  of  the  grantee,  which  were  received  by  the  grantor, — the  grantee 
giving  back  a  mortgage  of  the  same  date  as  the  deed  to  secure  the  payment 
of  the  notes   given  for   the  purchase-price  paid,   and  accepted   by  the 

rntor,  —  is  an  absolute  deed  and  not  a  mortgage.  —  Cadman  o.  l^eter, 
S.  Cir.  Ct  West  Dist  Mich.,  Fed.  Rep.,  July  4,  1882. 

See  Fraud. 

"^—Conveyance  with  reservations  —  Subsequent  one  without, — A.  conveyed 
to  B.  a  tract  of  land  excepting  and  reserving  certain  lots.  B.  conveyed  the 
same  to  C,  in  trust  to  reconvey  to  A  A.  then  conveyed  his  interest  in 
said  land  to  D.,  without  exception  or  reservation,  whereupon  C.  conveyed 
all  the  estate  derived  from  B.  to  D.  Held,  that  D.  was  to  be  deemed  to  stand 
seised  of  the  whole  tract  without  any  exception  or  reservation.  —  Hughes 
V,  St  Clair  Coal  Co.,  St  Clair  Coal  Cfo.  v.  Hughes,  Sup.  Ct  Pa.,  PitUb.  L. 
J.,  July  6,  1882. 

.-^^  Title  —  Delivery  of  deed  —  Testimony, — Where  plaintiff  claims  title 
under  a  deed  executed  in  1858,  but  not  recorded  until  1878,  on  the  eround 
that  the  delivery  of  the  deed  to  him  was  affected  by  delivery  to  or  through 
one  who  died  in  1878,  in  whose  private  papers  the  deed  was  found  by  the 
administrator  of  such  deceased,  and  then  nve  years  thereafter  obtained  and 
recorded  by  the  plaintiff,  it  was  error,  in  an  action  of  ejectment  against  one 
who  sustains  his  liability  to  the  cause  of  action,  through  or  under  such  de- 
ceased person,  to  allow  such  plaintiff  to  testify  in  his  own  behalf  as  to  con- 
versations, dealing,  and  transactions  had  by  him  personally  with  such 
deceased  person,  in  relation  to  the  purchase  of  the  land,  the  consideration 
therefor,  and  the  delivery  of  the  deed.  — Bill  v,  Stoll,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  June  il,  1882. 

Deed  or  Trust.  —  Sale  under —  Publication  —  Purchase  by  cestui  que  trust  — 
Agreement  to  redeem.  —  The  provision  of  the  deed  in  regard  to  notice  of  sale 
in  case  of  default  etc.,  was :  "It  shall  be  lawful  for  the  trustee  to  sell  said 
premises  at  public  auction,  for  the  highest  and  best  price  the  same  will  bring 
in  cash,  thirty  days^  previous  notice  of  such  sale  having  been  jriven  by  pub- 
lication, once  in  each  week,  for  four  successive  weeks,  in  the  Chicago  Legal 
News,"  etc  The  trustee's  notice,  appointing  December  10, 1878,  for  the 
day  of  sale,  was  published  in  the  Legal  News,  on  November  0,  16,  28,  and 
80,  A.  D.  1878.    Held,  that  this  was  a  compliance  with  the  requirements  of 
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the  deed  of  trust,  and  of  the  statute  in  respect  to  sales  under  powers  of  sale 
in  trust-deeds  and  mortgages.  Where  one  of  the  holders  of  notes  secured 
hy  a  trust-deed  becomes  the  purchaser  at  a  sale  under  the  trust-deed  for  the 
benefit  of  the  holders  of  the  notes,  it  is  not  necessary  to  constitute  a  valid  - 
sale  that  the  amount  of  the  sale  shall  be  paid  to  the  trustee,  but  it  is  suffi- 
cient that  it  be  credited  upon  the  indebtedness,  and  indorsed  on  the  notes. 
Proof  of  an  agreement  between  the  holders  of  the  notes  secured  by  a  trust- 
deed  and  the  owner  of  the  ecjuity  of  redemption,  and  that  the  safe  should 
be  postponed  if  the  interest  in  default  should  be  paid  before  the  time  of  the 
sale,  will  not  be  sufficient  grounds  for  setting  aside  a  sale  to  one  of  the  hold- 
ers of  the  notes,  where  the  condition  to  pay  the  interest  before  sale  was  not 
complied  with.  —Taylor  v.  Reid,  Sup.  Ct.  111.,  Oh.  Leg.  N.,  June  24,  1882. 

—  Intention  controls  —  Fraudulent  deed.  —  Where  a  conveyance  is  made 
"to  prevent  a  sacrifice"  of  the  property  and  **to  leave  a  residue"  to  the 
debtor,  and  was  evidently  intended  to  oostruct  the  creditors  in  the  enforce- 
ment of  their  legal  remedies  in  order  that  the  debtor  mieht  be  benefited,  it 
is,  therefore,  fraudulent  on  its  face.  —  German  Insurance  Bank  v,  Nunes,  Ct. 
App.  Ky.,  Ky.  L.  J.,  July,  1882. 

DrvoRCs.  —  Desertion  —  Statute  of  Limitations.  —  While  lapse  of  time  be- 
tween the  occurrence  of  a  ground  for  divorce  and  the  application  therefor 
may  be  considered  b^  the  jury,  and  if  not  satisfactorily  explained  may  be 
good  ground  for  refusmg  the  divorce,  yet  the  Statute  of  Limitations  does  not 
apply  to  bar  such  actions.  Especially  would  the  statute  not  apply  to  the 
ground  of  wilful  and  continued  desertion. — Mosely  v.  Mosely,  Sup.  Ct.  Oa., 
Rep.,  May  81,  1882. 

Equttt.  —  Setting  aside  deeds  —  Concurrent  iurisdiction  —  Execution  sale  — 
Purchaser  —  Practice.  — A  court  of  equity  has  concurrent  jurisdiction  with 
a  court  of  law  to  set  aside  deeds  of  real  estate  made  to  hinder,  delay,  and 
defraud  creditors,  and  this  Jurisdiction  may  be  invoked  by  a  judgment  cred- 
itor either  before  or  after  sale  upon  execution.  A  purchaser  upon  execution 
has  the  same  right  in  this  respect  as  a  judgment  creditor.  The  interest  of  a 
judgment  debtor  in  lands  fraudulently  conveyed  by  him  is  a  legal  and  not 
an  equitable  asset  Where  a  defendant  answers  and  demurs,  but  takes  no 
testimony  in  support  of  his  answer,  and  elects  to  go  to  a  hearing  upon  his 
demurrer,  leave  will  ifot  be  granted  to  open  proofs  upon  overruling  the 
demurrer. — Orendorf  o.  Budlong,  U.  S.  Cir.  Ct  East  Dist  Mich.,  Fed. 
Bep.,  June  20,  1882. 

Legal  title  under  will  —  Estoppel — Ckmversion.  —  One  who  claims  the 

legal  title  to  land  under  a  will  nas  no  reason  for  resorting  to  equity  to 
restrain  an  action  of  ejectment  against  him,  except  when  the  common  law 
is  inadeouate  to  give  full  relief.  Spoken  words  will  not  by  estoppel  estab- 
lish a  tiUe  to  land  in  the  absence  or  the  formal  conveyances  required  by  the 
Statute  of  Frauds,  unless  in  cases  of  doubtful  or  disputed  claims,  and  cases 
where  the  facts  are  not  of  record  and  not  readily  accessible.  Equity  will 
treat  real  property  as  converted  into  personalty  where  a  will  by  which  it  is 
devised  absolutely  and  without  conditions  directs  that  it  shall  be  exchanged 
for  money  and  interest-bearing  securities ;  and  it  will  so  regard  it  for  all  the 
purposes  of  the  will  and  of  the  settlement  of  the  estate  even  though  the 
exchan^  was.  never  actually  made  and  though  the  beneficiaries  may  have 
died.  And  so  far  as  it  is  not  disposed  of  by  the  will  it  would  pass  under 
the  statute  of  distributions  and  not  under  that  of  descents.  But  it  would 
not  be  personalty  for  the  purpose  of  any  remedies  unconnected  with  the 
conversion,  nor  in  the  hands  of  those  to  whom  it  was  transmitted  after- 
wards. —  Shaw  V.  Chambers,  Sup.  Ct  Mich.,  N.  W.  Rep.,  June  17,  1882. 

Jurisdiction  —  Injunction  —  Legal  title.  —  Where  one  is  in  possession 

of  realty  by  a  good  equitable  title,  and  the  legal  title  is  in  another  under 
such  circumstances  that  he  would  be  held  as  a  trustee  for  the  equitable 
owner,  and  the  holder  of  the  legal  title,  claiming  the  equitable  as  well  as 
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the  le^l  ri^ht,  brings  an  ejectment  against  the  man  in  possession,  the  latter 
is  entitled  in  equity  to  relief  by  way  of  injunction  against  the  ejectment, 
even  if  the  plaintiff  in  the  ejectment  might  recover  therein,  since  on  lecov- 
ering  he  would  still  be  trustee  for  the  defendant  in  the  said  action.  — Apgar 
V,  Christophers,  U.  S.  Cir.  Ct  Dist  N.  J.,  Bep.,  May  17,  1882;  N.  J.  L>.  J., 
June,  1882. 

Mistake —  Principalragent,  — If  a  person  contracts  for  a  certain  thing  or 

a  parcel  of  property,  and  unknowingly  accepts  a  different  thing  or  property, 
it  must  be  deemed  a  mistake  as  to  which  equity  will  grant  relief.  A  prin- 
cipal is  bound  by  the  knowledge  of  his  agent  of  the  existence  of  a  mort- 
gage.—Sowler  V,  Day,  Sup.  CL  Iowa,  N.  W.  Rep.,  May  20,  1882. 

—  Equity  pleading — Evidence  —  Answer  —  When  responsive* —  Where  a  bill 
in  equity  to  redeem  securities  alleges  that  such  securities  are  held  as  col- 
lateral for  a  certain  debt,  an  answer  admitting  that  a  portion  of  them  are  so 
held,  but  that  the  remainder  are  held  as  collateral  for  a  certain  other 
indebtedness  due  by  the  complainant  to  the  respondent,  and  stating  the 
nature  and  form  of  that  indebtedness,  is  responsive  and  entitles  the  reepon- 
dent  to  the  benefit  of  the  rule  which  renders  such  answer  conclusive  evi- 
dence in  his  favor  unless  overcome  by  two  witnesses,  or  one  witness  and 
corroborating  circumstances.  In  such  a  case,  the  fact  that  the  respondent, 
in  denyin?  that  the  securities  are  held  in  the  manner  alleged  in  the  bill,  sets 
up  the  titles  in  which  he  does  claim  to  hold  them,  is  insufficient  to  abrogate 
the  above  rule.  —  Burke's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  July  6,  18821 

Marshalling  of  assets  —  Subroaation  —  Assignee's  liabilUg  for  interest 

on  the  fund.  —  Where  the  right  of  subrogation  exists  as  between  two  judg- 
ments, each  being  a  lien  upon  two  funds  derived  from  an  assignee's  sue 
of  real  estate,  such  right  will  not  be  defeated  by  reason  of  a  failure  to  revive 
the  second  judgment  as  against  a  portion  of  the  property  bound  by  it«  and 
the  subsequent  entry  of  another  lien  on  the  second  property  after  said  fail- 
ure to  revive,  out  before  the  second  judgment  had  been  revived  so  as  to 
bind  the  second  property. —  Conrad's  Appeal,  Sup.  Ct  Pa.,  W.N.  C,  July 
13,  1882. 

See  Contracts  ;  Patents  ;  Wills. 

Estoppel.  — Representation.  —  A  party  is  not  estopped  from  asserting  a  ri^ht 
unless  he  has  made  a  representation  or  concealment  in  a  matter  of  fact  im- 
portant to  his  interests.  A  mere  opinion  expressed  as  to  a  fact  equally  open 
to  the  knowledge  of  all,  is  not  sucn  a  representation.  —  Hunt  v.  Riffle,  UT  8. 
Cir.  Ct  Dist.  Ind.,  Ch.  Leg.  N.,  June  17,  1882;  Cin.  L.  Bui.,  June  26, 1882. 

^——Doubtful  dividing  line  —  Ejectment.  —  Land  was  so  partitioned  by  mutual 
conveyance  as  to  make  it  uncertain  where  the  dividing  line  lay.  'A  subse- 
quent grantee  of  one  portion  built  a  house  on  the  doubtful  strip  and  mort- 
gaged it,  and  the  mortgagee  went  into  possession.  On  foreclosure  certain 
persons  impleaded  as  subsequent  encumbrancers  made  it  part  of  their  de- 
rence  that  the  mortgagee  should  account  for  rents  and  profits,  and  decree 
was  rendered  on  that  baisis.  Held,  that  they  were  thereafter  estopped  from 
bringing  ejectment  for  the  disputed  strip 'as  grantees  from  the  adverse 
claimant.  —  Jones  v.  Pashby,  Sup.  Ct  Micm.,  N.  W^.  Rep.,  July  8,  1882. 

See  Deed  ;  Equity  ;  Inbttranoe  (Fibs). 

Evidence.  —  Deed  of  gift  inter  vivos  —  Disqualification  of  witness. — Where 
»  the  question  is  upon  the  validity  of  a  deed  of  gift  inter  vivos,  intended  to 
operate  in  effect  as  a  bequest  charged  with  the  debts  of  the  donor,  testimony 
touching  the  motives,  reasons,  ana  inducements  which  moved  the  deceased 
to  bestow  bis  property  in  that  manner,  is  pertinent  to  the  issues  involved  in 
the  case.  Plaintiffs  sue  as  heirs  of  a  deceased  person.  The  defendant, 
being  directly  interested  as  grantee  of  the  deceased  under  the  deed  in  con- 
troversy, is  expressly  disqualified  from  testifying  in  his  own  behalt  —  Gil- 
ham  w.  French,  Sup.  Ct  Col.,  Col.  L.  Rep.,  June,  1882. 
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Scale-bill  of  lumber  inspector — Parol  testimony.  —  "Where  logs  have 

been  scaled  by  a  lumber  inspector  and  a  scale-bill  furnished  to  the  owner  of 
tho  logs,  such  bill  is  the  best  evidence  of  the  quantitv  of  lumber  in  such 
logs,  and  parol  evidence  of  one  who  has  ascertained  tne  quantity  of  such 
logs  from  an  examination  of  the  scale-bills,  and  by  assisting  in  making  the 
scale,  is  incompetent,  unless  it  be  first  shown  that  the  scale-bills  are  lost  or 
are  in  the  hands  of  the  opposite  party  who  has  been  duly  notified  to  pro- 

•duce  them  on  the  trial,  or  for  some  other  reason  cannot  be  produced. — 
Steele  v.  Schricker,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  1,  1882 ;  N.  W.  Bep., 

May  27,  1882. 

■  Ccmfidential  relatione  —  Medical  adviser —  Cofmpeteney.  —  In  a  chancery 
case  where  testimony  was  taken  before  a  commissioner,  an  attempt  was 
made  to  impeach  the  character  of  one  of  the  parties,  and  a  physician  testi- 
fied that  he  nad  attended  upon  a  woman  who  had  a  private  disease  and  who 
was  said  to  have  been  employed  in  the  family  of  this  party.  Held,  that  in 
giving  this  testimony  the  physician  grossly  violated  the  rules  of  professional 
ethics  and  the  statute  which  prohibits  physicians  from  revealing  facts  con- 
cerning their  patients;  that  the  commissioner  might  well  have  refused  to 
take  testimony  given  in  such  plain  violation  of  law ;  and  that  if  it  had  been 
called  to  the  attention  of  the  Judge  he  should  have  stricken  it  from  the 
record  of  his  own  motion.  —  Storrs  t?.  Scougale,  Sup.  Ct.  Mich.,  N.  W.  Rep., 
June  17,  1882. 

See  Bills  and  Notes;  Constitutional  Law ;  Contracts;  C&iminal 

Law;  Dksd;  Evedbncs;  Mobtoaox;  Nsgliokncx;  Slandsr;  Trusts 

AND    TbUSTXKS. 

ExKCUTiON. — Duty  of  sheriff —  TSoo  executions  against  same  debtor — Differ- 
ent creditors. — A  sherifi^,  having  in  his  hands  two  executions  in  favor  of 
ditterent  creditors  against  property  of  the  same  debtor,  and  having  in  his 
power  property  known  by  him  to  belong  to  such  debtor,  and  subject  to  levy, 
16  iibsolutely  bound  to  levy  upon  it  so  as  to  make  the  senior  execution  a  lien 
prior  to  that  of  the  junior  one,  unless  the  senior  execution  creditor  has  in- 
terfered with  the  discharge  of  the  officer's  duty  in  that  behalf  by  some  posi- 
tive act  indicating  a  waiver  of  his  prior  right,  or  a  direction  or  consent  on 
his  part  that  his  execution  lie  dormant  or  be  postponed  to  the  other.  In  an 
action  against  the  officer,  by  the  senior  execution  creditor  in  such  a  case,  the 
answer  alleged  that  at  the  time  when  the  junior  execution  was  levied  plain- 
tiff well  knew  of  the  execution  defendant's  interest  in  the  property  so  levied 
upon,  but  did  not  inform  the  officer  thereof,  nor  request  him  to  levy  thereon, 
and  that  it  "  was  supposed  and  believed"  by  the  officer  and  by  the  plaintiff, 
that  a  levy  of  plaintiff's  execution,  previously  made  on  other  property, 
**  would  be  amply  sufficient  to  satisfv  plaintiff's  judgment"  Held,  no 
defence.  —  Ohlson  v.  Pierce,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  June  3, 1882 ;  Wis. 
Leg.  N.,  June  22,  1882. 

Execution  sales — Void  process — Recovery  of  money  paid — Attorney  in 

execution  the  purchaser.  —  Where  the  purchaser  at  an  execution  sale  under 
void  process  has  paid  the  purchase-money  and  it  has  been  applied  on  the 
judgment,  he  may  recover  the  same,  with  interest,  in  an  action  for  money 
paid  to  the  use  of  the  defendant.  That  such  purchaser  was  the  attorney 
who  sued  out  the  execution  does  not  preclude  a  recovery.  —  Burns  v.  Lea- 
better,  Sup.  Ct.  Texas,  Rep.,  May  81, 1882. 

Falss  Imprisonmknt.  —  Sheriff-- Rearrest  —  Justification  of  bail— Valid 
process  —  Damages.  —  A  sheriff  cannot  rearrest  a  defendant  gainst  whom 
an  order  of  arrest  has  been  issued  upon  a  notice  of  the  plaintiflTthat  he  does 
not  accept  t)ie  bail  offered;  there  must  be  a  failure  to  justify  on  the  under- 
taking, after  due  notice  of  exception  thereto.  If  the  sherin  desires  to  pro- 
tect himself  against  the  failure  of  the  bail  to  justify,  he  must  himself  give 
notice  of  justification.  An  order  of  the  sheriff  to  his  deputy  to  rearrest  a 
defendant  for  the  failure  of  his  bail  to  justify  is  not  process  valid  on  its 

I        vol.  8  — 8 
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face  to  protect  his  deputy  in  an  action  against  him  for  a  wrongful  acL  The 
damages  against  the  sheriff  for  such  rearrest  must  he  compensatoiy  dam* 
ages  only.  —  Arteaga  v.  Flack,  Ct  App.  N.  Y.,  Rep.,  May  17, 1882. 

FxDBBAL  CoTTBTS.  — DedsUms  of  StaU  courts —  When  followed. — It  ia  th* 
duty  of  the  Federal  courts  in  all  cases  within  their  jurisdiction  depending 
on  local  law  to  administer  that  law,  so  far  as  it  affects  contract  obligations 
and  rights,  as  it  was  judicially  expounded  at  the  time  such  ohligations  were 
incurred  or  such  rights  accrued;  and  they  do  not  feel  hound  to  follow  later 
decisions  of  the  State  courts  modifying  the  rule  previously  expounded  by 
them,  in  respect  to  contracts  made  on  the  faith  of  the  law  as  first  ex- 
pounded.—  Taylor  v.  City  of  Ypsilanti,  U.  S.  Sup.  Ct,,  Morr.  Trans^  voL 
I,  No.  2. 

See  JURIBDICTIOK. 

Fraud.  —  Husband  and  vnfe  —  Witness  —  Conveyance  in  contemplation  of 
marriage  —  Delivery  of  died — Ante  and  post-nuptial  conveyances,  —  On  a 
creditor's  bill  te  set  aside  deed  made  by  a  debtor  m  contemplation  of  mar- 
riage to  one  whom  he  afterwards  mames,  he  id  a  competent  witness  in  be- 
hau  of  his  wife  to  testifV  to  transactions  and  conversations  relatinjp;  to  the 
property  which  occurrea  before  the  marriage.  Where  a  man,  a  few  days 
before  his  marriage,  handed  a  deed  of  property  to  his  intended  wife,  saying 
there  was  the  de^  for  the  house  which  he  had  conveyed  to  her  in  accord- 
ance with  his  promise  and  the  conditions  they  had  talked  of  before,  and  the 
wife  testified  tnat  before  the  marriage  the  grantor  handed  her  the  deed,  and, 
after  some  conversation  respecting  it,  she  returned  it  to  him  for  the  purpose 
of  having  it  recorded  and  to  take  care  of  it  for  her :  heldy  that  in  the  absence 
of  any  evidence  contradicting  their  testimony  or  impeaching  them,  or  any 
circumstance  throwing  suspicion  on  their  evidence,  this  very  clearly  shewed 
a  valid  delivery  of  the  deed.  Insolvency  of  the  grantor  at  the  time  of  making^ 
a  conveyance  of  land  to  an  intended  wife  in  consideration  of  her  marrying 
the  grantor,  does  not  of  itself  render  the  conveyance  fraudulent  as  to  cred- 
itors when  the  grantee  has  no  notice  or  knowledge  of  such  fiict^  and  is  not 
chaigeable  with  fraudulent  intent ;  but  a  voluntary  post-nuptial  conveyance 
or  settlement  upon  a  wife,  will  be  set  aside  in  favor  of  pre-existing  creditors 
of  the  grantor,  if  he  does  not  retain  ample  means  to  aischarge  bis  indebt- 
edness.—  Otis,  Receiver,  v.  Spencer,  Sup.  Ct  111.,  Ch.  Leg.  N.,  May  27, 
1882. 

Conveyance  —  Outstanding  judgments — Fraudulent  vendee,  —  Where  a 

party  conveys  his  property  to  a  third  party  when  judj^ments  are  outstanding^ 
against  him,  such  conveyance  is  fraudulent;  and  a  fraudulent  intent  upoa 
the  part  of  the  purchaser  need  not  be  established  to  defeat  the  sale.  Where 
a  vendor  conveys  property  with  intent  to  defraud  his  creditors,  and  such 
firaudulent  intent  is  participated  in  by  the  purchaser,  his  title  will  not  be 
protected,  notwithstanding  ne  paid  a  sufficient  consideration. — Williamson 
V.  Wachenheim,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  May  20, 1882. 

Judgment — Composition,  —  Plaintiff  recovered  a  judgment  for  $4,000; 

defendant  transferred  stock  of  which  he  was  owner  the  par  value  of  which 
was  $11,000  or  $12,000  in  trust  for  his  wife  to  put  it  beyond  the  reach  of 
execution.  On  representations  by  defendant  that  he  had  nothing  to  pay 
with,  plaintiff,  without  knowledge  of  the  fraudulent  transfer,  was  induced  to 
sign  a  satisfaction  piece  on  payment  of  $S0,  and  the  Judgment  was  can- 
celled. Held^  that  the  satisfaction  piece  was  procured  by  fraud  and  that  the 
cancellation  of  record  should  be  vacated.  —  Ackerman  o.  Ackerman,  Sup^ 
Ct.  N.  J.,  N.  J.  L.  J.,  June,  1882. 

See  Bills  AND  Notes  ;  Mobtoagb. 

Gabkishmxkt.  —  See  Jurisdiction. 

Gift.  —  Betyoeen  persons  in  confidential  relations,  —  A  gift  fh>m  a  lady  to 
her  medical  adviser,  even  though  the  former  had  no  independent  advice,  is 
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only  voidnble ;  and  if,  after  the  relationship  has  ceased,  she  intentionally 
abides  by  what  she  has  done,  her  executors  cannot  recover  the  gift  f^om  the 
medicar adviser.  — Mitchell  v.  Homfray,  Gt  App.  Eng.,  Am.  L.  Reg.,  June, 
1882. 

Guardiak-Wabd.  — Scale —  Investment  of  proceeds  —  Election  of  wurde  to 
ratify — Option, — Where  a  guardian  sold,  under  order  of  court,  certain 
leaf  estate,  and  without  any  order  of  court  allowed  a  portion  of  the  pro- 
ceeds  to  be  invested  in  other  real  estate,  the  title  of  which  was  taken  in  the 
name  of  his  wards,  it  was  held,  a  proper  accounting  as  to  two  of  his  wards 
whe  had  reached  their  majoritv,  but  not  so  far  as  the  minor  wards  were  con- 
cerned, and  that  by  retaining  the  legal  title  the  wards  who  had  reached  their 
majority  had  evinced  their  election  to  ratify  the  purchase. — Cassedy  v. 
Casey,  Sup.  Ct  Iowa»  N.  W.  Bep.,  May  20,  1882. 

Habsab  Corpus.  —  Sentence  of  court-martiaL  —  When  the  act  charged  aa 
"conduct  to  the  prejudice  of  good  order  and  military  discipline"  is  actually 
a  crime  against  society  which  is  punishable  by  imprisonment  in  the  pen- 
itentiary, a  court-martial  is  authorized  to  inflict  that  kind  of  punishment  — 
Ex  parte  Mason,  U.  S.  Sup.  Gt,  Wash.  L.  Rep^  June  21, 1882 ;  Gin.  L.  Bul.^ 
July  8,  1882;  Int  Bev.  Kec,  June  12,  1882. 

—  Oimina^  law  —  Murder -^  Death  out  of  jurisdiction, — The  doubt  at 
common  law  whether  or  not  an  indictment  for  murder  could  be  found  when 
the  death  occurred  out  of  the  county,  was  removed  by  2  <&  8  £dw.  VL,  c. 
24 ;  and  as  this  statute  was  in  force  in  Maryland  when  the  territory  of  the 
District  of  Columbia  was  ceded  to  the  United  Stetes  it  became  the  law  of 
the  District  —  In  re  Guiteau,  U.  S.  Sup.  Gt,  Rep.,  July  6, 1882. 

Highways.  —  Turnpike —  Obliffation  of  dty  to  repair.  —  When  a  highway 
which  has  once  been  the  bed  of  an  artificial  roaa  belonging  to  a  turnpike 
company  comes  by  law  within  the  control  of  the  corporate  authorities  of  a 
city,  they  are  not  bound  to  keep  it  in  repair  as  an  artificial  highwa}',  but 
merely  so  that  it  may  be  safe  and  convenient  for  ordinary  travel.  —  The  Com- 
monwealth ex  rel.y  ete.,  v.  City  of  Philadelphia,  Sup.  Gt  Pa.,  W.  N.  C, 
June  29,  1882. 

Homestead.  —  See  Mortoaoe. 

HnsBAUD  AND  WiFE. — See  Fraud;  Partnership. 

Intaitts.  —  See  Judicial  Sale;  Mortoaoe. 

Injunction.  —  To  preserve  property  for  alifnony  or  separate  maintenance  — 
ZAalnlity  of  bank  paying  certificate  of  deposit.  — Where  a  wife,  in  her  bill 
fork  divorce  or  for  separate  maintenance,  alleges  that  her  husband  is  about 
to  place  his  property  beyond  the  jurisdiction  of  the  court  to  control  it^  a 
court  of  ec^uity  will  assume,  by  temporary  injunction,  to  preserve  the 
property  within  its  control,  so  that  it  may  be  charged  by  a  decree  for  ali- 
mony or  separate  maintenance,  if  granteo.  Where  a  bank,  in  a  suit  by  a 
wife  against  her  husband  for  separate  maintenance,  was  enjoined  from 
paying  to  the  husband,  or  to  any  other  person  upon  his  order  or  indorse- 
ment, any  money  on  deposit  in  the  bank,  generally  or  speciallv,  by  the  hus- 
band, and  the  bank,  after  the  service  or  the  injunction,  paid  the  sum  de- 
posited with  it  to  an  assignee  of  the  certificates  of  deposit,  it  was  heldy  that 
the  bank  paid  the  same  at  its  peril,  and  the  assignment  of  the  certificates 
being  shown  to  be  merely  colorable,  the  bank  was  held  liable  for  the  de- 
posit the  same  as  if  it  had  kept  the  same.  — Springfield  Marine  and  Fire 
Ins.  Co.  V.  Peck,  Sup.  Gt  111.,  Leg.  Adv.,  May  86,  1882. 

—  Repeal  of  charter  of  a  corporation  by  Legislature  —  Right  of  stockholder  — 
Effect  of  repeal. —  Where  the  Legislature  of  a  Stete  has  repealed  the 
charter  of  a  street  railroad  company,  and  transferred  its  franchises  and  track 
to  another,  and  the  corporation  refuses  to  seek  a  remedy  in  the  courts,  a- 
stockholder  of  the  company  will  have  a  stending  in  a  court  of  equity,  who- 
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Hsks  an  injunction  on  the  ground  that  the  repealing  statute  impairs  the  obli- 
gation of  a  contract.  Such  a  statute  does  impair  the  obligation  of  the 
i-ontract  of  the  charter,  unless  there  is  reserved  to  the  Legislature  the  right 
to  repeal  the  statute  under  which  the  company  was  organized.  The  effect 
of  the  repeal  of  an  act  of  incorporation  is  that  the  statute  no  longer  exists, 
and  the  corporation  can  originate  no  new  transactions  dependent  on  the 
power  conferred  by  the  charter;  but  the  rights  of  the  shareholders  to  the 
renl  and  personal  property  acquired  by  the  corporation,  and  rights  of  con- 
trnut  and  choses  in  action,  are  not  destroyed  by  such  repeal.  —  Greenwood  v. 
Union  Freight  R.  Co.,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  4,  No.  2 ;  Va.  L.  J., 
July,  1882;  Alb.  L.  J.,  June  10,  1882. 

Literary  property — Play —  Publication.  — A  person  attending  the  pub- 
lit*,  representation  of  a  play  which  has  never  been  printed  or  copyrighted, 
does  not,  by  committing  the  play  to  memory  and  afterwards  dictating  it  to 
another  to  write  out,  acquire  a  right  to  use  the  copy  so  obtained  for  public 
representation  for  bis  own  profit ;  if  he  attempts  to  do  so  he  may  be  re- 
strained by  injunction. — Tompkins  v.  Halleck,  Sup.  Jud.  Cu  Mass.,  Rep., 
June  21,  1882. 

Specific  performance —  Monopoly.  — No  decree  should  be  entered  or  order 

allowed  for  the  specific  performance  of  a  contract,  where  there  is  not  a  mu- 
tuality of  remedy  between  the  parties  obtainable  from  the  court.  The 
court  will  not  allow  an  injunction  to  -compel  the  specific  performance  of 
continuous  covenants  with  intricate  detail,  running  through  a  period  of  nine 
years,  over  a  vast  system  of  railways,  unreasonably  taxing  the  time,  atten- 
tion, and  resources  of  the  court  and  its  ofiicers,  ana  interfering  in  the  gen- 
eral administration  of  justice.  Courts  ought  not  to  favor  a  monopoly  in  the 
accommodations  which  are  necessaries  to  the  travelling  public,  or  foster  it  by 
the  invention  or  application  of  extraordinary  or  unusual  orders  or  reme- 
dies.— Pullman  Palace  Car  Co.  v.  Texas  and  Pacific  R.  Co.,  U.  S.  Cir.  Ct 
East  Dist.  Texas,  Fed.  Rep.,  June  6,  1882. 

See  Equity;   Patents;   Removal  of  Causes;  Tax-Deed;  Tbadb- 

Mabks. 

Instructions.  —  See  Cbiminal  Law;  Damages. 

Insurance  (Fibe).  —  Subrogation  of  company  to  rights  of  insured  —  TVotm- 
fer  of  assets  by  wrong-doer,  — Where  an  insurance  company  has  paid  a  loss 
it  is  subrogated  to  the  right  of  the  insured  to  proceed  against  tne  wrong- 
doer, and  where  the  wrong-doer  is  a  corporation,  and  transfers  all  its  assets 
to  another  corporation,  the  vendee  as  well  as  the  vendor  are  liable  in  equity 
to  an  action  to  subject  the  property  of  the  vendor  to  the  demands  of  the  in- 
surance company.  —  Hibernian  Ins.  Co.  v.  St  Louis  and  New  Orleans  Trans- 
X^ortation  Co.  et  al.,  U.  S.  Dist  Ct  East  Dist.  Mo.,  West  Ins.  Rev.,  May, 
1882. 

-—^  Conditions  of  policy — Forbearance  to  sue  —  Estoppel,  —  A  policy  of  in- 
surance contained  a  provision  that  no  suit  should  be  brought  upon  it  after 
six  months  from  the  time  of  fire,  and  that  none  of  its  stipulations  should  be 
waived  but  by  the  written  consent  of  the  president  and  secretary.  Held, 
that,  under  such  a  contract  the  company  would  not  be  estopped  by  the  act 
of  a  general  agent  who  represented  tnat  payment  would  be  made  amicably, 
and  suggested  that  the  assured  forbear  to  sue.  — Waynesboro  Mutual  Fire 
Ins.  Co.  V,  Conover,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  May  24,  1882;  Ins.  L.  J., 
June,  1882. 

. Husband   burning  wife^s  property — Valuaiion,  —  Where    the    insured 

property  belonged  to  the  wife,  the  husband  having  under  the  statute  a  re- 
vocable agency  to  collect  rents,  the  insurance  to  the  wife  is  not  vitiated  by 
the  wilful  burning  of  the  property  by  the  husband,  without  her  knowledge 
or  complicity.  Where  the  agent  fixes  the  valuation,  uninfluenced  by  tne 
insured,  the  sum  so  fixed  becomes  the  measure  of  recovery  in  an  action  upon 
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the  policy. — Perry  v.  Mechanics*  Mutual  Ins.  Co.,  U.  S.  Cir.  Ct  Dist  R.  T., 
Ch.  Leg.  N.,  June  17,  1882;  Cin.  L.  Bui.,  June  26,  1882;  Int  Rev.  Kec, 
July  1(X  1882;  Ins.  L.  J.,  May  and  June,  1882;  Fed.  Rep.,  May  28,  1882; 
Rep.,  July  6,  1882. 

^—Rejection  of  proofs — Waiver  —  Detailed  eiatemeni  of  loss — Arbitra- 
tion. —  Continued  reiection  of  proofs  furnished  and  demand  for  more  SAtis- 
factory  proofs,  even  if  unreasonable,  is  no  waiver  of  proofs.  A  mere  gen- 
eral statement  of  loss  never  approaching  detail,  and  no  reference  to  value 
except  bv  general  reference  to  books  and  invoices,  is  not  a  detailed  state- 
ment within  the  policv,  in  the  absence  of  evidence  of  waiver  or  inability  to 
give  details.  In  the  aosence  of  such  evidence  the  question  of  the  suflSciency 
of  the  proofs  is  for  the  court  and  not  for  the  jury.  A  stipulation  that  no 
action  shall  be  brought  until  the  amount  of  loss  or  damage  shall  have  been 
submitted  to  arbitration  and  an  award  has  heen  obtained,  is  valid  and  will  be 
sustained.  —  Gauche  o.  London  and  Lancashire  Ins.  Co.,  U.  S.  Cir.  Ct  East. 
Dist  La.,  Ins.  L.  J.,  May,  1882. 

Lose    by    lightning — Tornado — Nonsuit, — Policy  sued  on,   insuring 

against  "all  loss  or  damage  by  fire,"  to  the  property  described,  expressly 
declares  the  insurer  liable  "for  any  loss  or  damage  caused  b^  lightning." 
Held,  that  this  language  covers  all  known  effects  of  lightning,  and  not 
merely  those  arising  from  combustion.  The  property  insured  was  destroyed 
by  a  *^tornado ;  and  this  court  is  of  opinion  that  the  plaintiff''s  evidence 
(largely  set  out  in  the  opinion)  so  tended  to  show  the  presence  in  the  tornado 
of  electrical  disturbance,  presenting  the  usual  characteristics  of  lightning, 
in  the  ordinary  sense  of  that  word,  and  that  such  lightning  was  an' active 
agent  in  destroying  the  property  insured,  that  it  was  error  to  order  a  non- 
suit. —  Spensley  v.  Lancashire  Ins.  Co.,  Sup.  Ct  Wis.,  Ins.  L.  J.,  May, 
1882. 

Insurable  interest  of  elevator  owners  in  grain  deposited  in  elevator  by 

others,  —  A  commission  merchant  engaged  in  the  business  of  buying  and 
selling  grain,  and  in  connection  with  sucn  business  owning  and  operating  nn 
elevator  in  the  usual  way,  has  such  an  interest  in  the  grain  deposited  in  his 
elevator  by  others  as  to  authorize  him  to  insure  it  for  its  full  value ;  and  this 
is  so  although  the  contract  between  him  and  the  depositors  of  the  grain 
stipulates  that  the  grain  in  store  is  subject  to  his  charges  and  that  fire  is  at 
the  owner's  risk.  —  Baxter  v.  Hartford  Fire  Ins.  Co.,  U.  S.  Cir.  Ct.  Dist.  Ind., 
Cin.  L.  Bui..  July  10, 1882. 

Insurance  (Lite).  —  Application  —  Questions  and  answers  in,  construed,  — 
The  application  contained  the  fbllowin^  question  and  answer:  "Have  you 
had  during  the  last  seven  years  any  sickness  or  disease?  If  so,  state  the 
particulars  and  the  name  of  the  physician  or  ph\'sicians  who  prescribed  or 
were  consulted."  Answer.  "  No."  Held,  that  the  inquiry  was  directed  to 
such  sickness  as  would  manifest  its  presence  in  some  wny,  out  as  to  such  he 
must  state  the  facts  as  they  were,  and  not  undertake  to  judge  for  himself 
whether  they  came  within  the  meaning  of  the  terms  sicKness  or  diseHse ; 
that  the  terms  were  not  intended  to  include  every  bodily  ailment,  however 
slight  but  in  their  ordinary  sense  to  include  such  ailments  as  are  calculated 
to  impair  the  general  health  or  to  produce  death,  and  such  as  indicate  a  vice 
in  the  constitution.  —  Union  Central  Life  Ins.  Co.  v,  Cheever,  Sup.  Ct  Ohio, 
Leg.  Adv.,  June  6,  1882 ;  Ohio  L.  J.,  June  1, 1882. 

— Afw^Ma^  company  —  Application  of  dividend  to  premium, — A  policy- 
holder in  a  mutual  life  insurance  company  has  no  right  to  any  portion  of 
the  earnings  of  the  company  until  a  dividend  thereof  is  declared ;  therefuro 
the  policy-holder  has  no  right  in  equity  to  have  applied  to  the  premitnu 
the  amount  of  an  after-declared  dividend,  although  the  money  divided  v  m» 
earned  previously  to  the  falling  due  of  the  premium.  Where  the  evidei  ch 
showed  that  out  of  thirty  payments  of  premiums  the  company  had  :'C- 
cepted  two  when  over-due  irom  the  assured,  that  the  receipts  given  thc.o- 
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for  contained  a  notice  that  such  acceptance  was  an  indulgence,  and  that  it 
was  the  practice  of  the  company  never  to  accept  an  over-due  premium  with- 
out first  inquiring  as  to  the  h*ealth  of  the  assured,  and  that  it  afterwards 
refused  to  accept  an  over-due  premium  in  the  case  in  question :  held^  that 
it  was  error  to  exclude  evidence  showing  that  at  the  time  of  the  refusal  the 
assured's  health  had  become  impaired  by  dissipation,  and  the  reason  tha 
premium  was  refused. — Mutual  Life  Ins.  Co.  v.  Girard  Life  Ins.  Co.,  Sup. 
Ct  Pa.,  Rep.,  May  24,  1882 ;  W.  N.  C,  June  22,  1882. 

—  Forfeiture  —  Mistake  of  company.  —  Policy  on  the  life  of  husband  for  the 
benefit  of  his  wife,  by  its  terms,  was  forfeited  if  the  premium  remained  un- 
paid for  thirty  days  after  it  was  due.  The  secretary  under  a  mistake  of 
fact  informed  an  agent  of  the  wife  that  the  policy  had  been  attended  to  by 
the  husband.  Afterwards,  findine^  this  was  not  true,  the  premium  was  ten- 
dered in  her  behalf  and  refused.  Held,  that  the  policy  was  already  for- 
feited when  the  inquiry  was  made,  and  the  mistake  of  tne  secretary,  made 
in  ignorance  of  the  fact,  was  no  waiver  of  the  forfeiture.  —  Robertson  v.  Me- 
tropolitan Life  Ins.  Co.,  Ct  App.  N.  Y.,  Ins.  L.  J.,  May,  1882. 

Endotomeni  policy  —  Notice  —  Chaiige  of  agency.  —  A  person  holdine  an 

endowment  policy,  upon  which  he  must  pay  annual  premiums,  is  enUtl^  to 
notice  of  change  of  agency  of  the  insurance  company  before  it  can  insist  on 
payment  of  the  annual  premium  on  the  very  day  it  becomes  due.  —  Bri^a 
V.  National  Life  Ins.  Co.,  U.  S.  Cir.  Ct  Dist  Mass.,  Fed.  Rep.,  May^ 
1882. 

Payment  of  premium  by  aeaiynee  —  Murder  of  insured  by  assignee  —  Rep- 

resentatives  of  insured.  — Payment  by  the  assignee  of  a  policy  of  life  insur- 
ance of  the  only  premium  ever  paid  does  not  make  the  insurance  that  of  the 
assignee.  An  assignment  of  all  insurance  policies,  where  the  assi^por  has 
some  which  are  assignable  and  some  which  are  not,  will  not  carry  Uiose  not 
assignable,  nor  such  as  would  be  made  void  by  assignment  Where  the  in- 
sured delivered  an  assignment  of  such  policy  with  the  policy  to  one  who 
then  contemplated,  and  afterwards  consummated,  the  murder  of  the  in- 
sured with  intent  so  to  obtain  the  insurance  under  such  policy  and  others 
similarly  assigned,  no  right  of  the  representatives  of  the  insured  would  be 
cut  off  by  the  wickedness  of  the  murderer. — Armstrong  v.  Mutual  Life 
Ins.  Co.,  U  S.  Cir.  Ct  East  Dist  N.  Y.,  Rep.,  June  7,  1882;  Cent  L.  J., 
June  2,  1882. 

Internal  RvvENxrE.  —  Commission  allowed  on  proprietary  stamps — How 
payable. — The  statute  allows  a  commission  of  ten  per  cent  on  all  sales  of 
stamps  exceeding  five  hundred  dollars  in  amount,  to  dealers  in  proprietary 
articles  |)urchasing  stamps  made  from  their  own  dies.  Held,  that  this  com- 
mission is  payable  in  money  and  cannot  lawfully  be  diminished  by  beine 
paid  in  stamps  at  their  face  value.  —  Swift  and  Courtney,  etc.,  Co.  v.  Unitea 
States,  U.  S.  Sup.  Ct,  Int  Rev.  Rec,  May  16,  1882;  Morr.  Trans.,  voL  i. 
No.  2. 

JxTDiciAL  Salk.  —  Not  affected  by  errors  in  the  proceedings  —  Infant  *a  prx»H 
erty  —  Application  of  proceeds,  —  If  a  court  of  general  jurisdiction  has  juris- 
diction 01  the  parties,  and  of  the  subject-matter  of  the  litigation,  no  matter  how 
erroneously  it  may  thereafter  proceed  within  the  bounds  of  its  jurisdiction,  its 
decrees  will  be  conclusive  until  reversed  or  annulled  in  some  direct  proceeding, 
and  the  title  to  property  acquired  at  a  sale  under  such  a  decree,  by  a  stranger 
to  the  record,  will  be  upheld,  although  the  decree  itself  may  afterward  be 
reversed  for  manifest  error.  A  purchaser  of  an  infant's  lands,  under  a  decree 
in  chancery  in  a  case  where  the  court  has  jurisdiction,  is  not  bound  to  see  to 
the  application  of  the  funds  arising  from  tne  sale,  nor  that  the  guardian  per- 
forms nis  duty  under  the  decree,  and  a  failure  of  the  guardian  in  that  respect 
will  not  vitiate  the  sale  rightfully  made  at  the  time. — All  man  v.  Taylor,  Sup. 
CL  m.,  Am.  L.  Rec,  May.  1882. 

Jv  lasDiCTTioK.  —  Process  —  Service  on  agent  of  foreign  corporation.  —  Foreign 
corporations  doing  business  in  Ohio  may  be  sued  in  the  United  States  Cir- 
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cuit  Court  by  process  served  on  the  agents  of  such  corporations  in  the 
State,  and  it  is  immaterial  where  the  cause  of  action  arose  or  the  contract 
was  executed  or  that  the  plaintiff  is  not  a  citizen  of  Ohio.  —  Mohr  v.  Sun- 
dry Insurance  Companies,  U.  8.  Cir.  Ct.  South.  Dist.  Ohio,  Ch.  L^.  N., 
June  24,  1882 ;  Cin.  L.  Bui.,  June  25,  1882. 

Oamiahmeni  —  Foreign    eorporationa    liabU  —  Process  —  Action,    toAen 

local.  —  A  foreign  corporation  doin^  business  and  having  property  in  this 
State  raaj  be  garnished  for  a  debt  it  owes  to  a  resident  of  the  State  of  its 
domicil  m  the  courts  of  this  State.  The  act  providing  for  service  of  pro- 
cess on  corporations  is  not  confined  to  domestic  corporations,  but  is  appli- 
cable to  those  of  every  kind,  whether  domestic  or  foreign,  doin^  business 
in  this  State.  It  is  not  necessary  that  the  garnishee  reside  within  the  ter- 
ritorial jurisdiction  of  the  court  to  make  the  process  effective  to  reach  the 
fund  in  his  hands.  A  debt  due  from  a  corporation  to  one  of  its  employees 
is  not  local ;  nor  to  recover  such  must  tne  action  be  local,  neither  is  a 
demand  necessary  before  an  action  can  be  maintained  at  another  place.  — 
Hannibal  and  St  Joseph  B.  Co.  v.  Crane,  Sup.  Ct  111.,  West  Jur.,  June, 
1882. 

Injunction  —  State  ofUcers  —  ConBiitutionj  Eleventh  Amendment,  —  The 

Circuit  Court  has  jurisdiction  to  prevent,  by  injunction,  the  officers  of  a 
State  from  diverting  a  fund  collected  bv  taxation  and  set  apart  under  a 
statute  of  that  State  to  pay  certain  bonaed  indebtedness  of  said  State,  to 
the  end  that  said  fund  mav  be  preserved  intact  until  the  rights  of  the 
parties  and  the  interests  of  the  State,  if  any  she  has,  may  be  determined 
contradictorily.  Such  action  is  not  forbidden  by  the  Eleventh  Amendment 
of  the  Constitution  of  the  United  States,  and  is  necessary  for  the  proper 
enforcement  of  section  10  of  Article  L  of  the  same  instrument  —  Chaffraiz 
V.  Board  of  Liquidation,  U.  S.  Cir.  Ct  East  Dist  La.,  Fed.  Bep.,  June  6, 
1882. 

— ^  Receiver  —  Officer  of  the  United  States.  —  A  receiver  of  the  national  bank 
appointed  by  the  comptroller  of  the  currency  is  an  officer  of  the  United 
States,  and  as  such  is  authorized  to  sue  in  the  tlnited  States  District  Court 
without  regard  to  the  citizenship  of  the  parties.  — Frelinghuysen,  Beceiver, 
etc.,  V.  Baldwin  et  al.,  U.  S.  Dist  Ct  N.  J.,  i^.  J.  L.  J.,  July,  1882 ;  Fed.  Bep., 
July  4,  1882. 

Federal  jurisdiction — Creditor's  bill — Judgment   of  another  State. '^ 

A  creditor's  bill  to  set  aside  fraudulent  transfers  of  property  cannot  be 
maintained  in  the  Circuit  Court  upon  a  judgment  and  execution  of  a  State 
court  of  a  State  other  than  the  one  in  which  the  Circuit  Court  is  held.  — 
Claflin  V.  McDermott,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Bep.,  July  6, 1882. 

—  See  Equity;  Judicial  Salk. 

Laitdlord-Tenant. — Bishop  and  priest — Relation  of. — Where  a  Catholic 
priest  is  subject  to  be  removed  at  the  pleasure  of  the  bishop  having  cham 
over  him,  he  is  not  entitled  to  a  notice  to  quit  the  parsonage  of  the  parish 
over  which  he  had  charge,  under  a  statute  requiring  a  notice  from  land- 
lord to  tenant  The  relationship,  in  such  case,  of  tne  priest  and  bishop, 
is  that  of  master  and  servant,  and  not  that  of  landlord  and  tenant  —  Char 
tard  V.  O'Donovan,  Sup.  Ct  Ind.,  Am.  L.  Beg.,  July,  1882. 

Lxssok-Lbssue.  —  Holdina  over  by  lessee  —  Covenants  in  lease.  —  A  holding 
over  by  a  lessee  after  tne  expiration  of  his  term  cannot  extend  the  time 
for  the  performance  of  covenants  which  were  to  have  been  performed  by 
him  within  the  term. — Pollman  v.  Morgester,  Sup.  Ct  Pa.,  W.  N.  C,  May 
25,  1882 ;  Bep.,  June  14, 1882. 

Limitations.  —  Due-bill —  Term  **on  demand." — The  Statute  of  Limitations 
runs  upon  a  due-bill  pavable  "on  demand"  from  its  date.  The  words  '*on 
demand  "  do  not  make  tne  demand  a  condition  precedent  to  a  right  of  action^ 
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but  import  that  the  debt  is  due  and  demandable  immediately. — Andreaa'a 
Appeal,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  June  21, 1882. . 

—  Presumpiion  of  payment.  —  A  legacy  unclaimed  for  more  than  twenty 
years  is  presumed  to  have  been  paid,  and  the  burden  of  proof  lies  on  the 
claimant  to  show  that  such  is  not  the  case.  Especially  is  this  true  where  the 
executor  lived  almost  twenty  years  after  the  legacy  became  due.  —  Bi^ntley's 
Executors'  Appeal,  Sup.  Ct.  Pa.,  Pittsb.  L.  J.,  June  21,  1882;  Ch.  Leg.  N., 
July  8,  1882 ;  W.  N.  C,  June  1,  1882. 

—  PrtnniBe  of  surety  to  confess  judgment  —  Failure  of  plaintiff  to  issue 
summons.  —  When  in  a  suit  against  a  surety  upon  a  note  the  plaintiff  is  pre- 
vented from  issuing  a  summons  by  reason  of  tne  agreement  of  the  surety  to 
confess  judgment,  and  that  agreement  is  violated,  in  estimating  the  p«*ri(Hi  of 
limitation,  the  time  during  which  the  plaintiff  was  thus  prevented  from  issu- 
ing summons  should  be  eliminated,  although  the  promise  to  confess  judg- 
ment was  not  in  writing.  — Newton  v.  Carson,  Ct.  App.  Ky.,  Ky.  L.  J.,  July,. 
18o2. 

—  Bankruptcy  —  Limitations  of  actions  —  Revised  Statutes,  section  50^7. — 
Where  a  deed  of  trust  upon  real  estate,  executed  by  A.  to  secure  certain 
promissory  notes,  was  foreclosed  by  B.,  who,  as  assignee  in  bankruptcy  of 
the  estate*  of  C,  held  one  of  said'notes,  and  all  parties  in  intere.<t  were 
present  or  represented  at  the  sale  under  said  deed,  and  B.,  with  the  sanction 
of  the  court  oy  which  he  had  been  appointed,  became  the  purchaser  f<»r  the 
benefit  of  C.'s  estate,  and  with  the  knowledge  of  A.,  paid  the  holders  of  the 
other  notes  their  pro  rata  of  the  purchase-mone}* :  held,  that  proceedinga 
instituted  by  A.  against  B.,  more  than  two  years  after  the  date  of  said  sale, 
to  set  it  aside,  were  barred  by  the  limitations  of  the  Bankrupt  Act.  —  Pbelan 
V.  O'Brien,  U.  S.  Dist.  Ct  East.  Dist  Mo.,  Fed.  Rep.,  July  4,  1882. 

See  Divorce;  Mobtoage. 

Malicious  Prosecution.  —  False  imprisonment  —  Joinder  of  actions,  — 
Where  a  complaint  contains  two  causes  of  action  separately  stated  —  firsts 
that  defendant  appeared  before  a  United  States  commissioner,  and  charged 
plaintiff  with  forgery  at  Havana,  Cuba,  and  procured  a  warrant  for  his  ar- 
rest, whereby  he  was  restrained  of  his  liberty,  and  that  the  commissioner 
had  in  fact  no  jurisdiction,  and  the  warrant  was  void;  second,  that  plaintiff 
was  arrestod  upon  a  warrant  issued  by  the  same  commissioner  on  the  same 
day  upon  a  similar  charge,  under  which,  by  defendant's  procurement,  he  waa 
restrained  of  his  liberty  for  two  days,  when  plaintiff  was  held  not  guilty  by 
the  commissioner;  and  that  defendant's  acts  were  done  falsely  and  mali- 
ciously, and  without  probable  cause.  Held,  that  an  action  for  malicious 
prosecution  will  lie  ngainst  the  person  upon  whose  complaint  the  warrant 
was  issued,  though  the  proceedings  were  irregular  and  without  jurisdiction, 
provided  the  subject-matter  of  the  offence  and  the  person  were  within  the 
magistrate's  jurisdiction.  The  two  causes  of  action  founded  upon  the  same 
alleged  acts  and  wrongs,  are  not  improperly  united.  —  Castro  v.  Uriarte,  U. 
S.  Dist  Ct  South.  Dist  N.  Y.,  Daily  Reg.,  June  8,  1882. 

— ^  Where  one  accused  of  crime  has  been  discharged  by  the  examining  mag^ 
istrate,  the  burden  of  proving  probable  cause  is  thrown  on  the  prosecutor, 
in  an  action  against  him  tor  malicious  prosecution.  Malice  is  of  two 
kinds:  malice  in  law  and  malice  in  fact;  the  latter,  ma^u3  animus,  direct- 
ing the  party  from  improper  motives  to  do  a  wrong  intentionally,  and  the 
jury  have  a  right  to  assess  damages  by  way  of  punishment  on  a  defendant 
for  a  wanton  and  reckless  use  of  criminal  process  for  the  purpose  of  intimi- 
dation or  to  compel  the  payment  of  money,  or  the  restoration  of  property 
alleged  to  have  been  stolen.  —  Orr  v.  Seller,  Sup.  Ct  Pa.,  Pittsb.  L.  J..  May 
81,  1882.  f      f  f  J 

Plaintiff  in  fact  yuilty  —  Recovery  —  Damages. — In   actions  for  mail- 

cions  prosecution,  if  the  defendant  can  satisfy  the  jury  that  the  plaintiff 
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notwithstanding  his  acquittal,  was  in  fact  guilty  of  the  offence  with  which 
he  was  charge(C  no  recovery  can  he  had.  In  such  actions,  mental  sufferings 
may  constitute  a  ground  for  compensatory  damages,  and  exemplary  damages, 
as  punishment,  may  he  allowea. — Parkhurst  v.  Mastellar,  Sup.  Ct.  Iowa, 
Bep.,  May  24,  1882. 

'■^—Allegations  in  petition  —  Damages.  —  In  an  action  for  damages  for  falsely 
and  maliciously  procuring  plaintiff  to  be  indicted  for  the  crime  of  p<'rjury, 
an  averment  in  the  petition  which  clearly  and  distinctly  alleged  the  de- 
fendants maliciously  and  without  prohable  cause  procured  the  indictment 
to  be  found,  sufficiently  avers  the  want  of  probable  cause.  Where  the  in- 
dictment is  attached  to  and  made  part  of  the  petition  it  has  no  greater 
effect  than  introducing  it  in  evidence,  and  will  not  estop  the  plaintiff  from 
averring  the  want  of  probable  cause  for  the  criminal  prosecution.  A  claim 
for  special  damages,  because,  by  the  finding  of  the  indictment,  the  wife  of 
the  plaintiff  became  sick,  nervous,  insane,  and  utterly  helpless,  is  too  re- 
mote. —  Hampton  i;.  John,  Sup.  Ct.  Iowa,  N.  W.  Kep.,  May  20,  1882. 

Mandamus.  —  Taxes  due  State  collected  by  county  treasurer,  —  Proceedings  by 
mandamuSf  on  the  relation  of  the  treasurer  of  state,  will  lie  to  compel  the 
treasurer  of  a  county  to  transfer  to  the  State  treasury  the  State's  proportion 
of  taxes  collected  by  such  county  treasurer.  A  petition  in  such  case,  which 
shows  the  collection  of  such  taxes  by  the  county  treasurer,  is  not  defective 
for  want  of  an  averment  that  the  taxes  so  collected  remain  in  the  county 
treasury  subject  to  the  command  of  the  writ.  —  The  State  ex  rel.,  etc.,  v. 
Staley,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  June  22,  1882. 

Corporation  —  Individuals  —  Legal  remedy, — Though  the  writ  of  man- 
damus will  lie  at  the  instance  of  a  private  individual  against  a  corporation, 
to  compel  the  performance  of  a  duty  enjoined  by  its  charter,  to  be  executed 
for  the  benefit  of  the  relator,  or  the  class  of  individuals  to  which  he  be- 
longs, the  allowance  of  the  writ  in  such  cases  must  be  controlled  by  the 
principle  that  it  is  the  absence  of  an  adequate  leeal  remedy  that  gives  the 
court  jurisdiction  to  proceed  bv  mandamus,  —  Trie  State  ex  rel.,  etc.,  r. 
Paterson  and  Newark  R.  Co.,  Slip.  Ct  N.  J.,  Rep.,  May  17,  1882. 

—-See  Tax-Deed. 

Marriage.  —  Evidence  —  Co-habitation  —  Repute  —  Mode  of  life,  —  Marriage 
may  be  established  by  the  proof  of  co-habitation  when  such  co-hAhitation 
has  the  elements  of  a  matrimonial  relation ;  and  in  trying  an  issue  of  fact 
as  to  the  character  of  such  co-habitation,  evidence  that  one  of  the  parties 
was  reputed  to  be  single  is  not  competent;  that  he  or  she  lived  as  a  single 
person  is  competent  —  Badger  v.  Badger,  Ct.  App.  N.  Y.,  Rep.,  May  24, 
1882 ;  Ohio  L.  J.,  June  29.  1882. 

Marbied  Woman.  —  Separate  estate  —  Fraud  of  agent  on  principal  aided  by 
third  party  —  Note  —  Bona  fide  holder  without  notice.  —  Where  property  is 
so  conveyed  to  a  trustee,  for  a  married  woman,  as  to  give  her  dominion  over 
it,  as  if  she  were  a  fem^  sole;  of  course,  if  she  and  her  husband  execute 
their  bond,  and  a  deed  of  trust  on  the  separate  estate  to  secure  it,  which 
bond  comes  to  the  hands  of  an  innocent  bona  fide  holder  for  value,  the  prop- 
erty can  be  sold  to  discharge  the  debt  of  tne  husband  and  wife.  A  third 
person  actively  co-operating  with  an  agent  in  defraudiug  his  principal,  can- 
not successtully  invoke  the  aid  of  a  court  of  equity  to  protect  him  as^ainst 
the  consequences  of  such  an  act.    One  who  lends  nis  credit  to  another,  in 

►  the  form  of  a  note,  to  be  sold  to  raise  money,  cannot,  against  the  assignee  of 
that  note,  set  up  any  private  agreement,  unknown  to  the  assignee,  as  a 
defence  to  the  payment  of  the  note.  —  Etheridge's  Administrator  v,  Parker, 
Sup.  Ct  App.  Va.,  Va.  L.  J.,  July,  1882. 

See  Trespass. 

Master  and  Servant.  —  See  Negligence. 
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MoBTQAQB.  —  Husband  and  toife  —  Riffht  of  aeium. — A  married  woman 
having  a  znortgi^  upon  which  there  was  due  principal  and  interest,  eave  to 
her  huahand  the  interest  which  was  due  and  put  the  mortgage  into  his  nanda. 
The  mortgagor  exchanged  the  mortgaged  lands  for  others  under  an  agree- 
ment whereby  he  was  to  pay  off  the  interest.  He  deeded  the  lands,  and  at 
the  same  time  paid  the  grantees  the  interest  on  their  promise  to  hand  it 
over  to  the  husband.  The  grantees  having  failed  to  pay  it:  held,  that  the 
husband  mi^ht  maintain  an  action  a^inst  them  for  money  received  to  his 
use.  The  wife  subsequently  purchased  the  lands  subject  to  the  mortesee 
except  as  to  this  interest,  and  then  discharged  the  mortgisige  of  record.  Meul, 
that  this  did  not  affect  the  husband's  right  of  action. — Fay  o.  Sanderson, 
Sup.  Ct.  Mich.,  Leg.  Adv.,  June  13,  1882 ;  Ohio  L.  J.,  June  1, 1882. 

Parol  evidence — As  to  whether  premises  sold  under  a  tnorigage  ver§ 

occupied  oa  a  homestead,  —  After  the  foreclosure  of  a  mortgage  in  which  the 
homestead  is  not  released,  and  a  sale  and  deed  of  the  property  is  made,  parol 
evidence  is  admissible,  in  an  action  of  forcible  detainer  for  possession,  to 
show  that  the  premises  were  occupied  as  a  homestead  at  the  time  of  the 
execution  of  the  mortgage,  and  have  been  so  occupied  ever  since. — Parrott 
V.  Kumpf,  Sup.  Ct  HI.,  Leg.  Adv.,  June  20,  1882. 


Statute  of  Limitations  —  Priority  of  liens.  — A  note  and  mortgage  which 

have  become  barred  by  the  Statute  of  Limitations  ma^  be  reviv^  by  an 
admission  of  indebtedness  by  the  mortgagors,  and  the  priority  of  the  mort- 
gage lien  will  thereby  be  preserved  as  against  subsequent  liens,  taken  before 
the  mortgage  became  barred  and  not  foreclosed  until  after  it  is  revived.  — 
Kerndt  v.  Porterfield,  Sup.  Ct.  Iowa,  Ch.  Leg.  N.,  June  24,  1882. 

^—  Agreement  as  to  occupancy  between  mother  and  son,  —  Where  an  agree- 
ment was  entered  into  between  a  mother  and  her  son  wherein  it  was  pro- 
vided that  the  mother  should  have  the  use  and  occupancy  of  the  property 
during  her  life,  and  that  the  son  should  pay  the  taxes  on  the  property,  ana 
keep  it  free  from  liens  and  encumbrances,  the  son  acquired  an  estate  in  re- 
mainder after  the  termination  of  the  estate  for  life  reserved  to  Uie  mother; 
and,  a  mortgage  on  such  property  executed  by  her  son,  containing  the  usual 
covenants  of  warranty,  attaches  to  his  after-acquired  estate,  and  mav  be 
enforced  against  his  interest  thus  acquired. — Iowa  Loan  and  Trust  do. «. 
King.  Sup.  Ct.  Iowa,  N.  W.  Rep.,  June  24,  1882. 

Fraud — Assianment, — A  mortgage  executed  by  a  debtor  to  one  or  more 

of  his  creditors,  having  the  effect  to  hinder  and  delay  the  unsecured  creditors^ 
is  fraudulent  and  voia  only  when  executed  with  a  fraudulent  intent  on  the 
part  of  the  mortgagor,  and  when  such  intent  is  participated  in  by  the  mort- 
gHget*.  A  mortgage,  though  executed  by  an  insolvent  person,  conveying  all 
his  property,  is  not  necessarily  an  assignment  Where  there  is  nothing  to 
indicHte  that  the  mortgagors  intended  anything  but  the  giving  of  security, 
without  intending  to  divest  themselves  not  onlv  of  the  title  but  of  the  con* 
trol  of  the  property,  it  is  not  fraudulent  an^  void. — Kohn  v.  Cleme&ti 
Clement  v.  Waynick,  Sup.  Ct  Iowa,  N.  W.  Rep.,  June  17,  1882. 

Sale  of  portion  mortgaged,  —  Where  a  mort^pigor  sells  a  portion  of  the 

land  charged  with  the  mortgage,  the  part  remaining  in  his  hands,  if  of  suffi- 
cient value,  must  bear  the  whole  charge  of  such  mortgage,  and  the  part  sold 
cannot  be  made  to  contribute  until  that  remaining  in  the  mortgage  is 
exhausted.  —  Martin's  Appeal,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  July  8, 1882. 

^—  See  Railroads  ;  Rxcbiysb. 

MoRTQ  AQK  (Chattel).  —  Fraud —  Consideration  —  Protection  of  grantee.  — 
The  fraudulent  grantee  in  possession  of  the  property  of  the  debtor  cannot* 
be  protected  for  the  consiaeration  he  may  have  given  for  the  transfer  as 
against  the  creditors  of  such  debtor;  nor  in  the  possession  of  the  proceeds 
of  such  property  received  by  him  on  a  sale  thereof.  Where  a  chattel  mort- 
gage is  fraudulent  and  voia  as  to  creditors,  the  holder  thereof  cannot  be 
credited  with  any  sums  which  he  may  have  paid  as  the  consideration  of  such 


DIGEST  OF   RECENT  CASES.  125 

If  OBTOAGs  (Chattel)  —  Continued. 

mort|;age  as  a  set-off  against  what  he  has  received  upon  such  mortgage* 
Where  a  debtor  in  insolvent  circumstances  gave  a  warranty  deed  for  his 
lands,  and  chattel  morteaees  on  his  personal  property  exempt  from  execu- 
tion,  for  the  purpose  of  defrauding,  delaying,  and  hindering  nis  creditors,  a 
personal  judgment  may  be  entered  against  the  vendee  and  mortgagee  for  an 
amount  of  money  over  and  above  what  he  had  applied  to  the  payment  of 
the  debts  of  the  vendor  and  mortgagor. — Ferguson  t;.  Hillman,  Sup.  Ct. 
Wis.,  N.  W.  Rep.,  May  27,  1882;  Wis.  Leg.  N.,  June  8,  1882. 

FiUttre  aequisitwfu — When  reeiials  vMuffieUnt    to  cover. — A  chattel 

mortgage  may  be  made  to  include  future  acquisitions  of  goods  to  be  added 
to  the  ori^nal  stock  of  goods  mortgaged,  but  the  mortgage  must  expressly 
provide  that  such  future  acquisitions  shall  be  held  as  included  in  the  mort- 
gage ;  so,  where  the  mortg^a^  recites  that  it  also  schedules  and  describes  the 
mortga^  goods,  the  provision  that  the  mortgagor  should  keep  up  the  stock 
of  goods  is  not  sufScient  to  extend  the  terms  of  the  mortgage  or  create  an 
inference  of  what  was  intended. — Phillips  v.  Both,  Sup.  Ct.  Iowa,  N.  W. 
Kep.,  June  17,  1882. 

3iimiciFAL  Bonds.  —  Contract  —  Constitutional  law  —  Municipal  taxation.  -— 
Municipal  bonds  made  and  delivered  to  the  holders  of  the  municipal  debt 
of  former  municipalities,  which  had  been  comprised  in  the  municfpality  is- 
suing the  bonds  in  question,  which  were  made  and  delivered  to  such  cred- 
itors by  the  provisions  of  an  act  of  the  State  Legislature,  which  provided  for 
a  tax  to  pay  the  interest  on  these  bonds  and  for  the  gradual  purchase  of 
them,  are  a  contract  with  the  holders  of  the  bonds ;  and  the  State  Legisla- 
ture is  inhibited  from  passing  an  act  to  prevent  the  assessment  of  the  tax 
bv  the  provision  of  the  Federal  Constitution  against  invalidating  the  obliga- 
tion of  contracts.  A  constitutional  inhibition  against  any  taxation  which 
shall  put  an  unusual  burden  on  any  species  of  property  is  applicable  to 
taxes  levied  by  the  State ;  it  will  not  prevent  a  municipality  from  placing 
its  levies  upon  special  classes  of  property.  — State  of  Louisiana  ex  rel.  v. 
Pilsbury,  U.  8.  Sup.  Ct,  Rep.,  May  17, 1882. 

JiinnciPAL  CoRPORATioir.  —  Street  improvements  —  Damage  to  property  — 
Liability  of  corporation. — A  municipal  corporation  in  making  a  street 
along  a  hill-side,  so  excavated  the  eround  in  the  street  as  to  cause  the  land 
above  to  slide  and  injure  the  lot  of  the  plaintiff.  Held,  that  the  fact  that 
plaintiff's  lot  did  not  abut  immediately  on  the  street  did  not  exempt  the  cor- 
poration from  liability.  Its  liability  did  not  depend  upon  the  ownership  of 
the  injured  property,  but  upon  the  extent  of  the  injury  of  which  its  removal 
of  the  lateral  support  of  the  hill  was  the  efficient  cause.  That  the  liability 
extends  to  damages  to  buildings  as  well  as  to  the  land  in  its  natural  state* 
where  the  owner  is  not  chargeable  with  negligence  in  making  such  improve- 
ments, and  such  damages  re^^ult  from  want  of  due  skill  and  care  in  making 
the  street  — Keating  v.  Cincinnati,  Sup.  Ct  Ohio,  Ohio  L.  J.,  June  29, 188£ 

T^ATiOKAi.^  Banks.  —  See  Taxation. 

J^xoLiGSNCE. — Masters  of  steam  vessels — Collision — Rights  of  passen- 
gers — Limiied  Liability  Act  of  Congress.  — The  master  of  a  vessel  cannot 
relieve  himself  of  responsibility  for  its  safe  management  by  surrendering  its 
control  to  a  charterer.  Passengers  on  a  steam  yacht  chartered  for  their  use, 
but  not  under  their  control  in  matters  of  navigation,  have  a  right  of  action 
against  its  owners  for  injuries  caused  them  by  Uie  negli^^nt  management  of 
those  in  charge  of  it  K  a  passenger  upon  one  vessel  is  injured  by  its  col- 
lision with  another  in  consequence  of  the  negligence  of  the  officers  of  both, 
he  has  a  right  of  action  against  them  jointlv»  and  it  is  for  the  jury  to  fix  the 
liability  where  it  belongs.  The  Limited  Liability  Act  of  Congress  exemptin^r 
ship-owners  from  personal  liability  for  injuries  caused  by  the  negligence  of 
those  in  charge  of  their  vessels,  does  not  apply  to  boats  navigating  streams 
•connecting  the  great  lakes.  —  Cuddy  v,  Horn,  Sup.  Ct  Mien.,  Ohio  L.  J., 
May  26,  1882. 
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^—  Care  and  cauiion  —  The  sexes,  — In  questions  of  contributory  negligence'' 
the  rule  as  to  reasonable  care  and  prudence  is  not  affected  by  the  sex  of  the 
plaintiff;  the  same  care  and  caution  is  required  in  the  case  of  a. woman  as 
of  a  man.  —  Michigan  Central  R  Co.  v.  Uasseneyer,  Sup.  Ct.  Mich.,  Rep., 
June  14.  1882;  Va.  L.  J.,  July,  1882. 

—  Uncoupling  ears  —  Contributory  negligence. — Where  plaintiff,  an  em- 
ployee of  a  railroad  company,  was  mjun^d  while  uncoupling  cars  of  the  com- 

Sany  through  an  alleged  negligence  of  the  engineer,  and  there  was  some 
oubt  whether  plaintiff's  employment  required  him  to  perform  this  service, 
the  jury  may  decide  that  it  was  in  the  line  of  his  employment.  If  a  partic- 
ular manner  of  uncoupling  cars  while  in  motion  was  a  customary  way  of 
doing  the  work,  and  was  negligent  and  wrong,  the  plaintiff  himself  for  the 
time  being  in  command  of  the  movements  or  the  train,  he  is  himself  in  part 
responsible  for  the  injury,  and  should  not  be  heard  to  complain.  —  Fei^son 
V.  Central  Iowa  R.  Co.,  Sup.  Ct  Iowa,  N.  W.  Rep.,  May  20,  1882. 

-: Running       train  —  Speed  —  Instruction  —  Presumption  —  Burden     of 

proof,  —  Inhere  was  no  error  in  refusing  to  submit  to  the  jury  the  (question 
whether  the  defendant  railway  company  was  negligent  in  running  its  tmin 
at  the  rate  of  eight  or  ten  miles  an  hour  on  a  certain  curve,  when  all  the 
evidence  in  the  case,  as  well  as  common  experience,  shows  that  trains  are 
daily  run  with  safety  at  a  much  greater  speea  over  similar  curves,  and  where 
it  appears  conclusively  that  the  track  was  in  good  condition.  The  fact  that 
a  tram  was  run  at  an  unlawful  rate  of  speed  within  a  city,  is  no  ground  for 
imputing  negligence  to  the  railway  company,  as  between  it  and  its  employee, 
where  there  is  no  evidence  that  the  injury  to  the  latter  was  caused  b^  colli- 
sion with  any  object  If  the  mere  fact  that  the  caV  upon  which  the  injured 
employee  was  engaged  at  the  time  of  the  injury  was  then  off  the  track  creates 
a  presumption  of  negligence  on  the  part  of  the  company  or  some  of  its  em- 
ployees, it  seems  that  such  presumption  is  rebutted  where  it  has  been  shown 
positively  that  the  track  was  in  good  order,  the  engine-car,  etc.,  in  good  re- 
pair, ana  the  train  properly  manned,  and  not  run  at  a  dangerous  speed;  and 
it  is  then  incumbent  on  the  plaintiff  to  make  further  proof  of  negligence  oa 
the  part  of  the  company.  —  Lockwood,  Admr.,  v,  Chicago  and  Northwestern. 
R.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  8,  1882 ;  Wis.  Leg.  N.,  June  8, 
1882. 

—  Negligent  burning  of  bam  —  Evidence  —  Non-suit,  —  In  an  action  for 
negligent  burning  of  plaintiff's  barn  by  a  railway  company,  it  is  competent 
to  show  that  shortly  after  an  engine  passed  the  barn  was  discovered  to  be 
on  fire ;  that  for  some  distance  beyond  the  barn,  in  the  direction  the  engine 
was  going,  fresh  coals  and  cinders  of  considerable  size  were  seen  on  the 
track  and  alongside,  and  that  several  stumps  near  the  track,  and  not  far  fmm 
the  barn,  were  on  fire,  which  the  night  previous  were  not  on  fire — the 
engine  having  passed  very  early  in  the  morning.  —  Brusberg  v.  Milwaukecs, 
Lake  Shore  and  Western  R.  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  8, 
1882. 

— I —  Railroad  companies  —  Burden  of  proof —  Switches.  —  In  a  suit  by  a  pas- 
senger against  a  railroad  company  to  recover  damages  for  an  injuij  occa- 
■  sioned  by  a  misplaced  switch,  proof  of  the  fact  of  the  accident  constitutes  a 
prima  facie  case  for  the  plaintiff,  and  throws  the  burden  of  proof  on  the 
company  to  show  that  by  no  human  pkill  or  forethought  could  the  acci-'ent 
have  been  prevented.  — New  York,  Lake  Erie  and  Western  R.  Co.  v.  Djiugh- 
erty.  Sup.  Ct  Pa.,  W.  N.  C,  June  8,  1882. 

■  Contributory  —  Master  and  servant,  —  When  the  master  or  another  ser- 
vant standing  toward  the  servant  injured  in  the  relation  of  superior  or  vice- 
principal,  orders  the  latter  into  a  situation  of  danger,  and  he  obeys  and  is 
thereby  injured,  the  law  will  not  charge  him  with  contributory  negligence, 
unless  the  danger  was  so  glaring  that  no  prudent  man  would  have  entered 
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inlo  it,  even  under  orders  from  one  having  authority  over  him.  —  Miller  d. 
Union  Pacific  Railway,  U.  S.  Cir.  Ct.  Dist.  Col.,  Col.  L.  Rep.,  July,  1882. 

—  CUUm  against  the  State  for  miaconduet  of  Ua  o^era,  —  The  State  is 
not  answerable  in  damages  to  an  individual  for  an  injury  resulting  from  the 
alleged  misconduct  or  negligence  of  its  officers  or  agents.  —  Clodfelter  r. 
The  State,  Sup.  Ct  N.  C,  Am.  L.  Mag.,  July,  1882. 

Official  Bonds.  —  Officer  holding  over  —  Sureties.  —  The  bond  executed  by 
a  holding-over  officer  is  not  secondary  to  the  original  bond,  but  is  itself  an 
original  undertaking.  The  sureties  on  an  official  bond  executed  in  behalf 
of  a  holding^ver  officer,  are  not  co-sureties  with  the  sureties  on  the  original 
undertaking,  entitling  them  to  a  contribution  in  case  of  loss  bvthe  detalca- 
tion  of  the  officer.  —  Boone  County  v.  Jones,  Sup.  Ct  Iowa,  N.  W.  Rep.,  May 
20,  1882;  Ch.  Leg.  N.,  June  10,  1882;  Cent  L.  J.,  June  2,  1882. 

Official  misappropriations  —  Liability    of  sureties  —  Power  of  hoards 

and  trustees  to  contract  debts.  —  Where  an  officer  failed  to  give  credit  to 
the  State  for  $10,000,  and  used  it,  or  a  like  amount  of  other  appropriations; 
to  pay  a  judgment  recovered  against  him  by  the  assignee  in  bankruptcy  of 
the  Bank  of  Madison,  the  State  never  having  undertaken  to  indemnify  him 
against  risk  of  being  reouired  to  pay  over  the  proceeds  realized  from  collat- 
erals for  the  benefit  of  tne  creditors  of  the  bank,  it  is  a  clear  misappropria- 
tion of  that  amount  of  the  State  money  in  his  hands,  and  a  breacn  of  the 
condition  of  his  official  bond  then  in  force.  The  various  boards  of  trustees 
and  managers  of  the  benevolent  and  penal  institutions  of  the  State  have  no 
power  to  contract  debts  beyond  the  appropriations  made  by  the  Legislature 
for  the  support  and  operation  of  their  respective  institutions.  —  The  State 
r.  Mills,  Sup.  Ct  Wis.,  N.  W.  Rep.,  May  20, 1882. 

Partnership.  —  Co-partnership  debts  —  Creditors  not  bound  to  proceed  in  PrO' 
bate  Court  —  Rights  of  creditors  —  Jurisdiction  —  Probate  Courts,  —  Where 
the  members  comprising  a  firm  died,  leaving  co-partnership  assets  which 
have  come  into  the  hanas  of  their  executors  or  administrators,  the  latter 
hold  them  as  trustees  for  the  creditors  of  the  co-partnership.  A  non-resi- 
dent creditor  of  a  co-partnership  is  not  bound  to  proceed  in  a  State  Probate 
Court  to  compel  the  administrators  of  deceased  members  of  the  firm  who 
have  received  co-partnership  assets,  to  pay  the  debts  of  the  firm ;  nor  to  ob- 
tain a  judgment  upon  his  debt  before  resorting  to  a  court  of  equity,  but 
may  proceed  at  once,  in  equity,  to  have  the  assets  marshalled  and  distributed 
to  the  creditors  entitled  to  them.  Statute  provisions  of  the  various  States 
providing  the  methods  by  which  estates  may  be  settled  by  the  State  Probate 
Courts,  do  not  deprive  a  court  of  equity  of  jurisdiction,  and  especially  courts 
of  the  United  States.  —  Fiske  v.  Gould,  U.  S.  Cir.  Ct  North.  Dist  111.,  Ch. 
Leg.  N.,  June  8,  1882. 

■  Partnership  between  husband  and  wife  —  Liability  of  wife  for  firm 
debts.  —  A  wife  mav  enter  into  and  form  a  valid  co-partnership  m  trade  with 
her  husband,  and  tne  plea  of  coverture  will  not  bar  recovery  against  her 
jointly  with  her  husband  for  goods  sold  them  as  such  co-partners.  —  Young 
V.  Winslow,  Sup.  Ct  N.  Y.,  Gin.  L.  Bui.,  June  6,  1882. 

-^—  Liquidation  of —  Powers  of  li^idating  partners  —  Sales  on  credit.  — 
Where,  by  the  articles  of  dissolution  of  a  firm  which  has  been  accustomed 
occasionally  to  sell  on  credit,  an  unlimited  discretion  is  confided  to  the  liqui- 
dating partner  in  settling  with  debtors,  he  will  be  held  to  have  authority  to 
sell  the  firm  assets  on  credit,  and  hence,  in  the  absence  of  bad  faith,  will 
not  be  surcharged  with  losses  arising  from  such  sales.  —  Petry's  Appeal, 
Sup.  Ct  Pa.,  W.  N.  C,  July  6,  1882. 

^—  Marshalling  firm  assets  —  Non-resident  creditor,  —  A  non-resident  cred- 
itor of  a  partnership,  dissolved  by  the  death  of  its  members,  may  proceed  in 
the  first  instance  in  the  Federal  court  for  a  marshalling  of  the  firm  assets  to 
pay  film  debts,  and  is  not  obliged  to  proceed  in  the  State  court  of  probate 
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JurUdiction.  —  FUke  v.  Gould,  U.  S.  Cir.  Ct  Korth.  Dist.  DU  Bep.,  July  6,, 
1882 ;  Fed.  Bepw,  July  4^  1882. 

See  Died. 

pATSim.  —  Penalty  for  markina  article  patented.  —  Under  the  last  clause  of 
section  4901  of  the  Kevised  Statutes  of  the  United  States*  a  person  who 
stamps  on  an  article  patented  and  gives  the  date  of  the  patent,  which  has> 
expirod,  is  not  liable  to  the  penalty.  —  Wilson  v.  Singer  Man.  Co.,  U.  S. 
Cir.  Ct  North.  Dist.  HI.,  Ch.  Leg.  N.,  May  27,  1882 ;  Sep.,  June  21, 1881 ; 
Fed.  Rep.,  June  20, 1882;  Cin.  L.  Bui.,  June  26,  1882. 

——  Injrinfement  — Rule  of  damagee,  —  Where  an  infHn^ment  wasproved, 
it  appearing  that  there  was  only  a  limited  market  for  the  myention  intringed, 
and  that  every  article  sold  by  the  parties  infringing  took  the  place  of  one 
which  otherwise  would  have  been  sold  bv  the  patentees,  the  true  rule^  of 
damages  is  the  difference  between  the  prTce  at  which  the  article  infringing 
the  patent  was  sold  and  the  actual  cost  of  makine  it,  multiplied  by  the 
Dumber  sold.  —  Gk>ulds  Man.  Co.  v.  Cowing,  U.  S.  Sup.  Ct.,  Morr.  Trans., 
vol.  4,  No.  2. 

—  jBet««i« — Aniicipatum,  —  Where  the  invention  as  secured  by  the  orig- 
inal patent  was  a  narrow  one,  and  a  broader  claim  was  made  upon  its  re- 
issue, the  patent  is  not  infringed  if  the  broader  claim  embodied  matters- 
which  had  been  anticipated  by  a  prior  machine. — Ives  A  Miller  v,  Hartford 
Spring  and  Axle  Co.,  U.  S.  Cir.  Ct  Dist  Conn.,  Fed.  Bep.,  May  28,  1882. 

^^•^Iniringemeni — Form  of  relief — Inpunetion  —  EauUy  —  Juriedidion, — 
A  bill  in  equity  for  a  naked  account  of  profits  and  oama^  against  an  in- 
fringer of  a  patent  cannot  be  sustained.  Such  relief  ordmarily  is  incident 
to  some  other  equity,  the  right  to  enforce  which  secures  to  the  patentee  hi» 

.  standing  in  court,  the  most  general  ground  for  equitable  interposition  being 
by  injunction  against  a  continuance  of  the  mfringement  Grounds  of 
equitable  jurisdiction  may,  however,  arise,  where  the  title  of  the  com- 
plainant is  equitable  merely,  or  equitable  interposition  is  necessary  on 
account  of  the  impediments  which  prevent  a  resort  to  remedies  purely  lesal, 
or  render  his  legal  remedy  difficult,  inadequate,  and  incomplete;  which  Tat- 
ter cases  must  each  rest  upon  its  own  pi^icular  circumstances.  The  rule 
holding  an  infringer  a  trustee  for  the  patentee  is  a  mere  rule  of  administra- 
tion, in  cases  where  the  jurisdiction  to  ^nt  equitable  relief  is  clear  on 
other  grounds,  and  does  not  confer  eouitable  jurisdiction  as  creating  a 
trust  —  Boot,  Ezr.,  v.  Lake  Shore  and  Michigan  Southern  R.Co.,  U.S.  bup. 
Ct,  Morr.  Trans.,  vol.  4,  No.  2. 

"-^^  Pledge  —  Coneignment — Evidence  of  title, — A  pledgee  loaning  money 
to  a  mere  consignee  (not  a  factor^  of  goods,  the  consignee  having  no  indiaa 
of  titie  nor  actual  possession  of  tne  goods,  but  having  a  letter  of  instructions 
from  the  owner,  consignor,  "to  keep  these  consignment  goods  as  such — ss 
my  property  until  sola  and  well  insured,"  and  the  pledgee  being  ignorant  of 
the  letter,  but  making  no  inquiry  concerning  the  ownership  of  the  goods  or 
the  authority  of  the  pledgee  over  them,  cannot  retain  the  goods  as  against 
the  consignor  and  owner.  In  such  case  the  possession  or  tiie  goods  by  a 
railroad  company  in  its  warehouse  at  the  place  of  destination  is  not  evidence 
of  title  in  the  consignee.  —  Chicago  Taylor  Printing  Press  Co.  «.  Lowell, 
Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  June  8, 1882;  Leg.  ^v.,  June  20, 1882. 

—  See  COBPOBATIONB. 

Pbacticx.  —  Decree — Parties  —  Peraon  not  concluded  when  not  a  party,'— A 
stockholder  in  an  insolvent  insurance  company  is  not  liable  to  an  action  on 
an  assessment  made  on  his  stock-notes  by  the  court  in  a  proceeding  by  the 
creditors  a^inst  the  company  in  which  a  receiver  is  appomted,  on  a  petition 
of  the  receiver  and  creditors,  where  he  is  not  made  a  party  to  either  pro- 
ceeding. —  Lamar  Ins.  Co.  v,  Gulick,  Sup.  Ct  111.,  Leg.  Adv.,  May  80, 1882. 
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— ^  BlUjoinder  of  parties  —  Demurrer,  —  The  personal  representative  of  a 
Joint  obligor  cannot  be  joined  with  co-obligor  in  an  action  on  a  joint  and 
several  bond,  since  the  judgnaent  against  one  would  be  de  bonis  propriia,  and 
af^inst  the  other  de  bonis  intestatoris ;  but  suit  so  brought  mav  be  dis- 
missed as  against  either  party,  and  judgment  rendered  against  the  other. 
Such  misjomder  of  parties  is  cause  for  demurrer;  but  the  defendants 
appearing,  pleading,  and  going  to  trial  without  such  objection,  should  not 
he  heard  to  complain  that  the  misjoinder  was,  at  a  later  period,  corrected 
by  the  plaintitT.— Miller  v.  Blake,  t3up.  Ct  Col.,  Col.  L.  Kep.,  June,  1882. 

—-See  Bills  and  Notxs;  Criminal  Law. 

PBDroiFAL-AoKNT.  —  Brokers  —  Factors  —  Commissions  —  Lien  —  Assign-^ 
ment  —  Setoff,  —  A.  sold  iron  to  B.  through  C,  who  negotiated  the  sale  on 
commission  and  collected  proceeds.  By  agreement  between  A.  and  C.  th& 
latter's  commissions  were  earned  when  sale  was  made.  A.  assigned  to  D.  a 
bill  for  a  particular  shipment,  of  which  assignment  C.  was  notined.  After- 
wards the  proceeds  of  this  shipment  came  into  C's  hands,  from  which  he 
deducted  unpaid  commissions  on  the  entire  sale,  and  paid  D.  the  proceeds. 
In  a  suit  bv  D.  against  C.  to  recover  the  balance :  held^  that  C.  was  to  be 
deemed  a  broker  and  not  a  factor,  and  that  consequently  had  no  lien  on  the 
proceeds  of  the  assigned  shipment  for  unpaid  commissions,  and  that  having 
oeen  notified  of  said  assignment,  was  precluded  from  setting  off  a£:ainst  D» 
the  amount  of  said  unpaid  commissions.  —  Cabeen  v,  Shoener,  Sup.  Ct.  Pa., 
W.  N.  C,  June  8,  1882 ;  Rep.,  July  6, 1882. 

Agent  —  Ratifieaiion  of  acts  o/i  by  principal — Notice  by  mail  or  tele- 

graimm — If  one  acting  as  agent  without  ori^nal  authority  to  borrow  money 
on  behalf  of  his  principal,  does  in  fact  so  borrow  money,  and  use  it  in  a 
manner  advantageous  to  the  party  to  be  changed,  the  ratification  of  such 
unauthorized  act  may  be  inferred  from  the  silence  of  the  principal  after 
knowledge  of  the  facts.  It  is  his  duty,  if  he  does  not  acquiesce  in  the  unau- 
thorized act,  to  repudiate  it.  If  he  fail  to  do  this  within  a  reasonable  time 
after  notice,  the  jury  may  draw  an  inference  of  ratification.  A  letter  sent 
by  post  is  presumj^d  to  have  reached  its  destination  at  the  regular  time,  and 
to  nave  been  received  by  the  person  to  whom  it  was  addressed,  if  living  at 
that  place,  and  regularly  receiving  letters  there ;  and  the  same  presumption 
baa  oeen  appliea  to  telegrams.  —  Breed  v.  First  National  Bank  of  Central 
City,  Sup.  Ct.  Col.,  Col.  £.  Rep.,  May,  1882. 

—  Power  of  agent  —  Special  agent  —  Duty  of  party  dealing  with  agent,—- 
Where  an  agent  transcends  his  powers,  his  agreement  does  not  bind  his  prin- 
cipal, and  it  is  incumbent  on  a  party  dealing  with  an  agent  to  ascertain  the 
■cope  and  extent  of  the  powers  of  such  agent  with  whom  he  deals.  In  the 
al»ence  of  all  knowledge  of  the  circumstances  the  principal  is  not  bound 
by  tte  acts  of  his  special  agent  acting  beyond  the  scope  of  his  powers.  — 
Roberts  v.  Rumley,  Sup.  Ct  Iowa,  N.  W.  Kep.,  May  20,  1882. 

Agency  —  Revoking  power,  —  Complainants  were  appointed  agents  of 

defendant,  and  continued  to  act  as  sucn  from  yeat  to  vear,  the  State  auditor 
each  year,  at  request  of  defendant,  designating  complainants  as  defendant's 
agents,  as  required  by  statute.  Before  the  fiscal  year  of  1881  was  closed,  de- 
fendant revoked  the  agency  of  complainants.  Held,  that  the  appointment 
was  revocable  at  the  will  of  defendant  Held,  further,  that  there  was  noth- 
ing in  the  fact  of  designating  the  complainants  as  defendant's  agents  for  the 
year  1881,  by  the  State  auditor,  affecting  the  right  of  defendant  to  revoke 
the  appointment  at  any  time.  —  Davis  v,  Niagara  Ins.  Co.,  U.  S.  Cir.  Ct 
North.  Dist  m.,  Ch.  Leg.  N.,  June  10,  1882:  Int  Rev.  Rec,  July  10,  1882. 

FUNCiPAL-SuRXTT.  —  Official  bond  —  Liability  on  surety,  —  A  receiver  was 
appointed  for  three  successive  terms,  for  each  of  which  he  gave  bonds  with 
sureties.  By  these  bonds  the  receiver  and  his  sureties  bound  themselves  to 
be  liable  for  any  dereliction  of  duty  on  the  part  of  the  receiver  for  the  of- 
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fieial  term  for  which  he  was  elected,  or  "  for  any  term  or  terms  for  which  he 
Tnii;ht  thereafter  be  re-elected  to  said  office  so  long  as  he  continued  in  said 
office  during  said  original  or  any  subsequent  term  or  terms."  The  receiver 
defaulted  during  his  third  term.  In  a  contest  for  a  fund  realized  from  the 
real  estate  of  one  of  his  sureties  for  his  second  term,  between  the  city  and  a 
subsequent  judgment  creditor :  held^  that  the  surety  for  the  second  term 
was  liable  for  the  default  of  his  principal  during  the  third  term,  and  that 
the  judgment  of  the  city  was  a  prior  lien.  —  Castor's  Appeal,  Sup.  Ct.  Pa., 
\V.  N.  C.,  June  15,  1882. 

. Suretyship  —  Extension  of  time  —  Discharge  —  Payment  undo'  duress  — 

Recovery.  — A  surety  on  a  judgment  is  discharged  from  liability  thereon  by 
a  valid  contract  for  an  extension  of  time  for  the  payment  thereof,  made  by 
the  judgment  creditor  with  the  principal  judgment  debtor,  without  the 
knowledge  or  consent  of  the  surety.  Wnere,  after  stay  of  execution  has  ex- 
pired on  such  a  judgment,  a  surety,  who  has  been  discharged,  is  compelled 
to  pay  the  judgment  to  save  his  goods  and  chattels  from  forced  sale  oy  an 
officer  who  nas  seized  them  on  execution  issued  on  said  judgment,  he  may 
recover  back  from  the  judgment  creditor  the  amount  so  paid.  Such  com- 
pulsory payment  is  not  a  satisfaction  of  the  judgment  or  of  the  undertak- 
ing, and  the  creditor  may,  after  recovery  back  against  him,  maintain  an 
action  on  the  undertaking,  if  the  principal  makes  default  —  Boling  v. 
Young,  Sup.  Ct.  Ohio.,  Rep.,  June  7,  1882. 

Subrogation  —  Judgment  —  Where  the  surety  upon  a  jud^ent  pays  the 

same  with  money  loaned  to  him  on  his  own  individual  credit,  the  circum- 
stance that  he  has  given  to  the  lender  as  security  a  judgment  note  in  which 
the  principal  in  the  first-named  judgment  joins  as  surety,  does  not  preclude 
him  from  setting  up  his  right  of  subrogation  to  said  first-named  judgment  — 
Owens's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  June  29,  1882. 

Process.  —  See  Jurmdiction. 

Railroads.  —  Receiver^  appointment  of —  Right  of  railroad  to  redeem  on  mort- 
gage sale,  —  A  judge  of  a  Circuit  Court  of  Illinois  cannot,  in  vacation,  appoint 
a  receiver  of  a  railroad  corporation.  The  possession  of  a  receiver  so  appointed 
is  not  that  of  the  court  The  statutes  of  Illinois  giving  the  right  to  redeem 
mortgaged  lands  sold  under  decree,  do  not  embrace  the  real  estate  of  a  rail- 
road corporation  mortgaged  in  connection  with  its  franchises  and  personal 
property.  Its  real  estate,  personalty,  and  franchises,  so  mortgaged,  should 
be  sold  as  an  entirety,  and  without  the  right  of  redemption  given  by  statute. 
The  chattel  mortgage  statute  is  inapplicable  to  an  ordinary  railway  mort- 

fage.  —  Hammock  et  al.  r.  Farmers  Loan  and  Trust  Co.,  U.  S-  Sup.  Ct, 
;h.  Leg.  N.,  May  20.  1882. 

—  Trespasser  —  Negligence  —  Contributory  negligence  —  Crossing,  — ^Where 
a  person  crosses  a  railroad  track  by  a  common  and  well-known  footpath, 
used  by  the  public  for  many  years  without  let  or  hindrance  on  the  part  of 
the  employees  of  the  railroad  company,  he  cannot  be  regarded  as  a  tres- 
passer. — Philadelphia  and  Reading  K.  Co.  tj.  Troutman,  Sup.  Ct  Pa.,  W.  N. 
a,  June  16,  1882. 

Receiver — Application  for  appointment  of — Notice. —  A  railroad  may 
be  sued  in  any  county  through  or  into  which  its  road  passes,  without  regaid 
to  the  nature  of  the  cause  of  action.  The  appointment  of  a  receiver  can- 
not be  lawfully  made  without  notice,  unless  the  delay  required  to  give  such 
notice  will  result  in  irreparable  loss.  In  an  action  to  prevent  the  consolida- 
tion of  railroad  companies,  the  election  of  directors  for  the  new  company  at 
a.  meeting  of  the  stockholders  held  under  section  8^3  of  the  Revised 
Statutes,  will  not  justify  such  an  appointment  against  either  of  the  compa- 
nies, on  the  ground  that  part  of  the  stockholders  participating  in  the  meet- 
ing have  been  inhibited  from  doing  so  by  injunction.  —  Ohio  R.  Co.». 
Jewett,  Sup.  Ct  Ohio,  Ohio  L.  J.,  May  25,  1882. 
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Rajlboads  —  Continaed. 

Coupon    tickeU — CotUinuouB    passage  —  Ejectment   from   ear — Dam- 

ages,  —  Plaintiff,  havine  a  coupon  ticket,  entitling  him  to  a  continuouB  pas- 
sage from  Buffalo  to  New  York,  which  by  its  terms  was  to  be  used  on  or 
berore  the  twenty-sixth  day  of  September,  entered  one  of  the  cars  of  de- 
fendant's road  on  the  afternoon  of  that  day,  and  presented  bis  ticket,  with 
the  coupon  attached,  to  the  conductor,  and  it  was  accepted  by  him  and 
puncheu  several  times,  until  the  plaintiff  reached  Hudson,  the  following 
morning,  when  the  conductor  declined  to  recognize  the  ticket,  on  the  ground 
that  the  time  had  run  out;  and  upon  plaintiff  declining  to  pay  the  fare  de- 
manded, he  was  ejected  from  the  car.  Held,  that  plaintiff,  in  this  suit  for 
damages  for  being  ejected,  was  improperly  non-suited,  because  though  he 
was  bound  to  a  contmuous  passage  over  the  defendant's  road,  he  was  not 
bound  to  commence  his  passage  at  Buffalo,  but  could  commence  it  at  any 
other  point  between  Buffalo  and  New  York,  and  then  make  it  continuous; 
and  his  ticket  having  been  presented  and  accepted,  it  was  then  used  within 
the  meaning  of  the  contract.  —  Auerbach  v.  New  York  Central  and  Hudson 
River  R.  Co.,  Ct.  App.  N.  Y.,  Daily  H^g,,  June  20,  1882. 

Running  railroad  trains  on  the  sabbath  a  **  work  of  neeessity  "  —  Con- 


struciion  of  the  statute  applicable  thereto.  —  Section  10,  Article  XVIL, 
chapter  29,  of  the  General  Statutes  of  Kentucky,  providing  that  "no  work 
or  business  shall  be  done  on  the  Sabbath  day,  except  the  ordinary  house- 
hold offices,  or  other  work  of  necessity,"  etc.,  construed  as  contaming  no 
inhibition  upon  the  running  of  railroad  trains  on  the  Sabbath  day,  such 
"business"  being  included  m  the  exception  expressed  by  the  words  of 
statute,  viz.,  "or  other  work  of  necessity."  —  The  Commonwealth  v. Louis- 
ville nnd  Nashville  R.  Co.,  Ct  App.  Ky.,  Ky.  L.  J.,  June,  1882. 

See  Contracts  ;  NsaLiosKCX. 

Rboxitsb.  —  In  chancery  —  Attachment^  Cdmity  between  States. — In  a  suit 
pending  in  Kentucky,  wherein  the  trustees  of  an  insolvent  railroad  sought 
to  enforce  their  rights  under  certain  mortgagee  of  the  road  and  its  equip- 
ment, an  application  was  made  for  the  appointment  of  a  receiver  to  take 
charge  of  and  operate  the  road.  Pending  this  application,  certain  rolling- 
stock  covered  by  the  mortgages  was  temporarily  in  Ohio,  and  while  here 
was  seized  in  attachment  by  an  unsecured  Kentucky  creditor.  The  entire 
property  was  insufficient  to  pay  the  debts  secured  by  the  mortgages,  or  to 
earn  income  to  pay  the  interest.  The  order  of  the  court  appointing  the 
receiver,  made  subsequent  to  the  seizure  in  attachment,  ordered  him  to  take 
possession  of  all  the  property,  including  that  seized,  and  authorized  him  to 
sue  in  his  own  name  as  sucn  receiver,  whenever  necessary  to  perform  his 
duties.  Held,  that  the  receiver  might,  under  the  comity  between  States, 
by  an  action  brought  in  this  State  in  his  own  name,  assert  his  right  to  the 
possession  thereof  where  such  right  is  not  in  conflict  with  the  rights  of 
our  own  citizens,  nor  against  the  poliey  of  our  laws.  —  Merchants'  National 
Bank  of  Louisville  v,  McLeod,  Receiver,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  June  8, 
1882. 

See  Railroads. 

— *^  Action  by,  to  recover  assessment  on  stock,  —  A  receiver  of  an  insolvent 
Kew  York  manufacturing  corporation,  appointed  by  the  Supreme  Court  of 
that  State,  maj  sue  for  an  assessment  ordered  against  a  stockholder  by  that 
court  upon  his  liability  as  stockholder,  and  may  sue  in  a  Massachusetts 
court.  The  liability  of  a  stockholder  as  such  is  not  penal.  —  Cuykendall  0. 
Miles,  U.  S.  Cir.  Ct.  Dist  Mass.,  Albany  L.  J.,  July  1,  1882. 

RBitovAL  OF  Causes.  —  Action  of  debt  on  it^funciion  bond  given  in  United 
States  court  where  the  court  dissolved  the  injunction  but  awarded  no  dam^ 
ogee,  —  The  last  clause  of  the  act  of  1876  does  not  gpve  the  power  of  i^moval 
in  a  case  where  there  is  a  controversy  between  a  citizen  of  the  United  States 
luid  a  subject  of  a  foreign  State  or  country ;  but  it  must  be  ft  controTersy 
between  citizens  of  different  States  of  this  Union.  In  a  controversy  between 
J        vol.  8—8 
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a  subject  of  Great  Britain,  two  subjects  of  the  same  country  and  a  citizen 
of  the  State  of  Illinois,  if  it  is  assumed  that  all  three  of  the  defendants  are 
before  the  court  and  subject  to  its  jurisdiction,  no  action  can  be  main- 
taiiied  on  an  injunction  bond  unless  damages  have  been  assessed  by  the  court 
dissolvintf  the  injunction.  — Deakin  v.  Lee  et  al.,  U.  S.  Cir.  Ct  North.  DisL 
111.,  Ch.  Leg.  N.,  May  27,  1882;  Rep.,  June  21,  1882. 

Set-Off. — Action  to  recover  money — Damages  as  caunter^laitn  cannot  be 
pleaded.  —  In  an  action  to  recover  a  certain  sum  alleged  to  have  been  ob- 
tained from  phiintifT  by  defendant  through  duress  of  imprisonment  upon  a 
void  warrant  lor  fornication  with  a  daughter  of  defendant,  and  by  tareats 
of  further  prosecution  for  the  same,  the  answer  set  up  a  counter-claim  for 
the  debauchery  of  defendant's  said  daughter,  and  getting  her  with  child,  by 
which  defendant  had  lost  her  services,  etc.  Helet,  that  the  cause  of  action 
so  alleged  in  the  answer  did  not  **  arise  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintifTs  claim,"  and  was  not**  con- 
nected with  the  subject  of  the  action,"  and  was  not  pleadable  as  a  counter- 
chiim  thereto.  —  Heckman  v,  Swartz,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  June  10, 
1882. 

Slander.  —  Admissibility  of  evidence,  — In  a  prosecution  for  slander  the  de- 
fence may  prove,  first,  that  the  particular  imputation  made  against  the  female 
is  true;  second,  that  her  general  reputation  for  chastity,  at  the  time  the 
slander  was  uttered  bv  him,  was  badi  But  he  cannot  be  permitted  to  prove 
any  other  acts  or  conduct  imputing  a  want  of  chastit}',  except  those  specific- 
ally embraced  in  the  imputation  made  by  him.  —  Patterson  v.  The  State,  Ot. 
App.  Texas,  Texas  L.  Rep.,  June,  1882. 

Stockholders.  —  See  Corporations;  Practice. 

Subrogation.  —  See  Insurance  (Fire). 

Surety.  —  See  Bills  and  Notes  ;  Official  Bonds  ;  Prtncipal-Surbtt. 

Taxation.  —  Illegal  asses^s^nt  —  Refunding  tax  —  ColUetor.  —  In  order  to 
create  a  liability  on  the  part  of  a  municipality  to  refund  a  tax  alleged  to 
have  been  paid  upon  an  illegal  assessment^  it  is  necessary  that  the  tax 
should  be  illegal  and  void;  it  must  have  been  paid  under  compulsion  or  its 
legHl  equivalent,  and  it  must  have  been  paid  over  b^  the  collecting  officer 
and  have  been  received  to  the  use  of  the  municipality.  A  town  collector 
when  collecting  taxes  does  not  act  under  any  authority  derived  from  the 
city,  and  is  in  no  way  subject  to  the  supervision  or  control  of  the  municipal 
authorities,  nor  can  he  by  any  act  of  his  bind  the  cit^'.  As  to  taxes  collected 
by  him  for  the  city,  he  is  a  niere  trustee  and  in  no  proper  sense  the  agent  of 
the  citv.  —  City  of  Chicago  v.  Fidelity  Savings  Bank,  Appellate  Ct  First 
Dist  111.,  Ch.  Leg.  N.,  June  3,  1882.  ' 

Stockholders  in  national  banks  in  New  York  —  Deducting  debts  —  Consti- 
tutional law.  —  Tho  stockholders  in  national  banks  in  the  State  of  New  York 
may  be  assessed  upon  their  shares  for  taxation  under  the  State  laws.  The  pro- 
vision of  the  law  that  the  stockholders  in  national  banks  cannot  deduct  the 
amount  of  their  debts  from  the  assessment,  when  as  to  other  property  assessed 
such  debts  may  be  deducted,  is  in  conflict  with  the  National  banking  Act,  and 
void.  But  the  invalidity  of  that  section  of  the  State  law  does  not  make  void 
the  whole  statute,  for  these  provisions  are  separable,  and  the  valid  part  of 
the  law  mav  stand.  —  Supervisors  of  Albany  County  v.  Stanley,  U.  S.  Sup. 
Ct.,  Rep.,  Jlay  24,  1882;  Int.  Rev.  Rec,  June  19,  1*882;  Morf.  Trans.,  vol. 
4,  No.  8. 

Charitable  institutions  —  Masonic  lodges,  —  The  distinctive  featurefs  of  a 

public  charity  are,  that  its  funds  are  derived  from  gifU  and  devises,  and  not 
from  foes,  dues,  and  assessments,  and  that  it  is  not  confined  to  privileged  in- 
dividuals, but  is  open  to  the  indefinite  public.  A  Masonic  lodge  is  not  a 
charitable  or  benevolent  institution  witnin  part  second  of  Revised  Statutes, 
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chapter  6,  section  6.  —  Baftgor  o.  Rising  Virtue  Lodge,  Sup.  Ot  Me.,  Am.  L. 
Reg.»  Jane,  1882. 

Liability  to  —  School  district  —  Judgment.  —  A  person  liable  to  be  taxed 

for  the  purpose  of  paying  a  judgment  obtained  against  a  school  district,  may 
maintam  an  action  to  set  aside  such  judgment  on  the  ground  that  it  was  ob- 
tained by  fraud  and  collusion  between  the  persons  in  whose  favor  Uie  Judg- 
ment was  obtained  and  the  officers  of  such  district ;  and  he  is  not  bound  to 
wait  until  the  treasurer  has  seized  his  property  for  the  payment  of  the  tax 
levied  to  pay  such  judgment  before  commencing  his  Hction.  — Nevil  v.  Clif- 
ford, Sup.  Gt.  Wis.,  Wis.  Leg.  N^  June  22,  1882. 

'^— -  Vacation  of  tax  proceedings —  Cloud  on  title  —  Vieerimination  in  valua- 
tion. —  Where,  in  an  action  to  vacate  and  set  aside  tax  proceedings  as  a 
cloud  upon  plaintiff's  title,  such  title  is  controverted,  plaintiff  must  prove 
the  same,  or  fail  in  his  action.  Discrimination  in  the  valuation  and  assess- 
ment of  property  arising  from  mistakes  of  fact  or  errors  in  computation  or 
judgment  on  the  part  of  the  assessors,  do  not  necessarily  vitiate  a  tax. — 
Brauns  o.  Citv  of  Green  Bay,  Lamb  v.  Same,  Sup.  Ct  Wis.,  Wis.  Leg.  N  , 
June  29,  188^. 

See  CoNSTiTUTiONAi*  Law  ;  Municipal  Bonds.  • 

Tax-Dkxd.  —  Recital  —  Equitable  title — Injunction  —  Aaaeasment,  —  An  as- 
sessment of  land  for  taxes  was  claimed  to  be  valid,  but  the  tax-deed  was 
void  by  reason  of  the  recital  that  the  property  was  assessed  to  a  corpora- 
tion "and  to  all  owners  and  claimants  Known  or  unknown."  Subsequently 
to  the  tax  proceedings  a  judgment  was  obtained  against  the  former  owner 
of  the  property,  under  wnich  judgment  defendants  were  proceeding  to  sell, 
when  plaintiff,  claiming  under  the  tax  proceedings,  applied  for  an  injunc- 
tion. Heidi  if  the  tax  proceedings  were  regular,  the  purchaser  (to  whose 
right  plaintiff  has  succeeded)  acquired  an  eouitable  title,  and  has  a  right  to 
demand  a  deed,  by  which  he  will  be  clothea  with  the  legal  title ;  and  the 
execution  of  such  a  deed  can  be  compelled  by^mandamus,  —  Hall  v.  Theisen, 
Sup.  Ct.  Cnl.,  Pac  Coast  L.  J.,  June  8,  1882. 

Tax-Sales.  —  Judgment  bv  default — Validity  of — Illegal  tax.  —  A  judg- 
ment for  taxes  taken  by  default,  when  the  proceedings  to  obtain  it  are  reg- 
ular and  such  as  are  required  by  the  statute,  is  conclusive  upon  the  owner  of 
the  property  on  all  questions  touching  the  validity  of  the  taxes  for  which 
such  judgment  is  rendered.  And  after  a  sale  of  the  property  for  taxes,  in 
pursuance  of  such  judgment,  the  sale  will  not  be  set  aside  as  a  cloud  upon 
the  owner's  title,  on  the  ground  of  the  illegality  of  some  portion  of  the  tax 
for  which  the  sale  was  made.  —  Board  of  Directors  Chicago  Theological 
Seminary  r.  Gage,  U.  S.  Cir.  Ct.  North.  Dist.  III.,  Ch.  Leg.  N.,  June  8, 
1882. 

TsLXORAPH  Companies.  —  Damages  for  delay  in  delivering  message  —  Cipher 
dispatch.  —  Unless  the  importance  of  the  message  is  shown,  either  by  its 
own  terms  or  by  explanation  made  to  the  person  receiving  it  in  behalf  of 
the  telegraph  compan3*,  no  damages  are  recoverable  for  fitilure  or  delay  in 
transmission  beyond  the  price  paid  for  the  message.  —  MacKay  v.  Western 
Union  Tel.  Co.,  Sup.  Ct.  Nev.,  Rep.,  July  5, 1882. 

TiTLK.  —  See  DsED. 

Trads-Ma&ks. —  Word  "patented"  on  label — Indications  of  trade-mark  — 
Manufacture  by  others.  —  Trade-marks  may  be  patented;  and  when  the 
word  "  patented  "  is  put  on  the  label  of  the  article  sold,  though  the  mer- 
chandise itself  is  not  patented,  but  the  word  is  used  in  reference  to  the 
trade-mark,  and  is  not  used  for  the  purpose  of  deceiving  the  public,  the 
owner  of  the  trade-mark  is  not  disentitled  to  relief  in  equity.  A  trade- 
mark is  not  necessarily  defective  because  it  does  not  indicate  the  pri^n  or 
ownership  of  the  article.  The  seller  is  as  much  entitled  to  protection  in  his 
trade-mark  when  his  goods  are  manufactured  by  others  under  his  directions 
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as  when  be  is  himself  the  manuracturer.  —  InB&rance  Oil  Tank  Go.  v.  Sco  , 
Sup.  Ct.  La.,  Rep.,  June  14,  1882. 

Right — Use  of  rutme  —  Injunction. — The  right  to  uae  a  trade-maiic  is 

.  one  which  dopends  on  use.  Any  one  has  a  right  to  the  use  of  his  own  name 
in  business,  but  he  may  be  restrained  from  its  use  if  he  uses  it  in  such  a 
way  as  to  appropriate  the  good-will  of  a  business  already  established  by 
others  of  that  name ;  nor  can  he,  by  the  use  of  bis  own  name,  appropriate 
the  reputation  of  another  by  fraud,  either  actual  or  constructive.  Any  one 
who  rii^htfully  uses  a  name  of  established  reputation  as  part  of  a  trade- 
mark in  a  particular  business  may  enjoin  its  interfering  use  by  others. — 
WilliHm  Koffers  Man.  Co.  v.  Rogers  and  Spurr  Man.  Co.,  U.S.  Cir.  Ct 
Dist.  Mass.,  Fed.  Rep.,  May  23, 1882. 

Use  of  trade  name  and  tnark  —  After  patent  expired,  —  Where  a  pat- 


entee uses  his  name  and  marks  to  designate  bis  invention,  and  also  the  pro- 
duct of  it,  as  manufactured  by  himself,  so  that  the  public  cannot  separate 
the  one  from  the  other,  he  cannot  acquire  any  ri^ht  to  the  exclusive  use  of 
the  name  and  marks  after  the  patent  has  expired.  —  Singer  Man.  Co.  e. 
Riley,  U.  S.  Cir.  Ct.  West.  DUt.  Tenn.,  Fed.  Rep.,  June  6,  1882. 

Tbespass.  —  By  aherif —  Execution  and  levy  — Rights  of  married  woman.  — 
Property  bad  been  seized  and  taken  in  execution  as  the  property  of  the  de- 
fendant in  the  execution,  which  was  afterwards  sold  by  tne  sberltT,  iiotwith- 
stundiiig  notice  from  the  wife  of  defendant  that  said  goods  were  her  own. 
Held,  that  the  sheriff  was  liable  in  an  action  of  trespass,  although  he  maj 
never  have  actually  taken  manual  possession  of  the  goods  levied  on.  His 
return  that  he  **had  taken  and  sold  "  is  conclusive;  and  the  fact  that  after 
the  sale  the  husband  had  rented  the  goods  from  the  purchaser  does  not  affect 
the  wife's  right  or  the  sheriff's  liability.  —  Freeman  v.  Apple,  Sup.  Ct  Ps., 
OhioL.  J.,  Slay26,  1882. 

Trusts  and  Tru»«tkes.  —  Confidential  adviser — Burden  of  proof, — One 
who  places  himself  in  the  position  of  confidential  adviser  of  a  person  who 
seeks  his  aid  to  escape  from  threatened  criminal  proceedings,  and  to  settle 
charges  brought  against  him,  is  a  trustee,  and  has  the  burden  of  showme 
good  faith  in  any  bargains  or  transfers  which  he  may  meanwhile  make  with 
the  person  who  thus  relies  upon  his  advice. — Storrs  v.  Scougale,  Sup.  Ct 
Mich.,  N.  W.  Rep.,  June  17,  1882. 

Usury.  —  Exaction  by  agent  of  bonus  on  loan,  —  Where  an  agent  entrusted 
with  the  money  of  his  principal  to  loan  exacts  a  bonus  or  commission  from 
the  borrower  in  addition  to  lawful  interest,  the  contract  will  be  tainted  with 
usury. —  New  England  Mortgage  Security  Co.  v,  Hendrickson,  Sup.  Ct  Neb., 
N.  W.  Rep.,  July  8,  1882. 

Gommission  for  aercices,  —  Where  a  company,  organized  for  the  purposes 

of  advancing  money  and  credits  upon  bills  of  lading  or  warehouse-receipts 
charges  for  its  services  in  regard  to  the  collateral  pled^d,  and  also  for  dis- 
counting its  own  note  advanced,  a  sum  more  than  six  percent,  it  is  not 
usury.  —Righter  v.  Warehouse  Co.,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  July  8, 1882; 
PitUb.  L.  J.,  June  28,  1882. 

See  Corporations. 

Warkhousk-Reckipts.  —  Orain    in    store  —  Construction    of    contract  — 
Usage,  —  A  firm  of  merchant  millers  received  wheat  from  farmers  and  stored 
it  in  the  mill  elevators,* giving  receipts  for  it  in  the  following  form:—: 
"iVb.  96.  820  bus.  Crescent  Mills. 

** Grand  Rapids,  Mich.,  March  26,  1878. 
'*  Received  of  William  B.  Ledyard  by  L.  Byrne  820  bushels  No.  1  wheat  at 
owner's  risk  from  elements,  at  10  cents  less  Detroit  quotations  for  same  grsde 

when  sold  to  us.    Stored  for days.  Hibbard  &  GRArr." 

Nothing  was  charged  for  storage,  but  the  millers  used  the  wheat  as  tbey 
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needed  it  in  their  manufacture  and  its  identity  was  constantly  changing  in 
the  elevators.  Held,  that  in  the  absence  of  local  usage  to  the  contrary,  or 
of  a  course  of  dealing  between  the  parties  by  which  a  different  effect  should 
be  given  them,  the  receipts  should  oe  construed  as  evidence  of  a  bailment 
instead  of  a  sale.  Where  grain  is  stored  under  contracts  reserving  to  the 
owner  an  option  to  treat  the  transaction  either  as  a  bailment  or  as  a  sale,  the 
fact  that  he  has  always  chosen  to  treat  it  as  a  sale  is  not  conclusive  evidence 
that  any  particular  storage  is  to  be  so  re^rded  until  such  choice  is  indi- 
cated. Usage  must  be  certain,  definite,  uniform,  and  notorious  to  be  admis- 
sible in  evidence.  —  Ledyard  v,  Hibbard,  Sup.  Ct  Mich.,  N.  W.  Bep.,  June 
24,  1882. 

Warrantt.  —  See  Contracts. 

Will. — Estate  tail. — Testator  devised  his  property  to  his  two  sons,  Hugh 
and  George,  *'  to  be  equally  divided  between  them,  to  them,  their  heirs  and 
assigns  forever."  He  further  provided,  *'  that  if  either  of  my  two  sons,  Hu^h 
or  George,  should  die  without  legitimate  issue  that  the  survivor  shall  in- 
herit the  whole  of  the  deceased's  part  of  the  land  aforesaid.*'  Held,  that 
this  only  gave  an  estate  tail.  — Stone  n.  McMullen,  Sup.  Ct.  Pa.,  Pittsb.  L. 

J.,  June  14,  1882. 

. 

—  Undite  influenee  —  Emdenee  —  Burden  of  proof,  —  Influence,  to  be  undue, 
must  have  induced  the  testator  to  reach  a  wron^  conclusion.  If  the  con- 
clusion reached  is  the  result  of  erroneous  convictions  engendered  in  the 
mind  of  the  testator  on  his  own  motion,  it  may  possibly  be  that  he  is  of  un- 
sound mind,  but  it  cannot  be  said  undue  influence  has  been  exercised. 
Where  evidence  of  undue  influence  is  offered  it  must  be  shown  that  such 
influence  was  exercised  at  the  time  of  making  the  will,  or  it  is  properly  re- 
jected. The  burden  of  proof  is  on  the  contestants  to  establish  undue  influ- 
ence ;  and  the  fact  that  tne  will  is  unjust  or  unreasonable  is  not  evidence  that 
such  influence  was  exercised. — Webber  o.  Sullivan,  Sup.  Ct.  Iowa,  N.  W. 
Rep.,  May  20,  1882. 

,  Dividende  on  stock  —  Life  tenant  entitled  to  —  Extraordinary  dividends 
follow  same  rule,  if  intended  by  corporation  as  distribution  of  income,  — 
Where  a  testator  directs  the  income  of  shares  of  stock  to  be  paid  to  one  for 
life  with  remainder  to  other  parties,  dividends  declared  on  the  stock  during 
the  life  tenancy  ^o  to  the  life  tenant  and  not  to  the  remainderman.  The 
facts  that  the  dividends  are  unusually  large,  that  they  consist  of  accumula- 
tions of  profit  withheld  durine  past  years,  and  that  tliey  are  declared  in  the 
form  of  certificates  of  indebtedness  of  the  corporation,  will  not  prevent  them 
fh)m  becoming  the  property  of  the  life  tenant  if  they  are  intended  by  the 
corporation  as  a  distribution' of  income.  — Millen  v.  Guerrard,  Sup.  Ct  Ga., 
Am.  L.  Reg.,  June,  1882. 

Equity  -^  Conversion  —  Will — Decedents^  estates  —  Judgments  —  Lien,  — 

A.  left  a  will  whereby  she  provided  that  her  personal  estate  should  be 
equally  divided  among  her  children  and  heirs-at-law,  and,  in  a  subsequent 
clause,  made  the  same  provision  as  to  the  proceeds  of  any  sale  or  safes  or 
rents  of  her  realty.  The  will  contained  no  devise  of  the  realty,  but  author- 
ized the  executors  to  lease  the  whole  or  any  part  thereof  for  fifteen  years, 
and  provided  that  they  should  not  be  compelled  by  the  heirs  to  sell  any  of 
the  realty  within  that  time.  It  also  prohibited  sales  of  realty  for  ten  years 
afler  the  death  of  the  testatrix,  unless  the  executors  should  deem  it  advis- 
able, in  which  case  tliey  were  given  the  power  to  sell.  Held^  that  it  was  the 
clear  intent  of  the  testatrix  to  order  imperatively  the  sale  of  her  real  estate, 
and  that  therefore  an  equitable  conversion  thereof  was  at  once  worked. — 
Roland  v.  Miller,  Sup.  Ct  Pa.,  W.  N.  C,  June  1,  1882. 

WITKE88.  —  Subscribing  witness,  what  is — And  what  not.  —  A  subscribing 
witness  is  either  one  who,  being  present  at  the  execution  of  the  instrument, 
at  that  time,  and  at  the  request  of  the  party,  attaches  his  signature  to  it;  or. 
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one  who,  though  not  present  at  the  execution  of  the  instrument,  yet  subse- 
quently in  the  presence  of  the  party,  who  acknowledging;,  the  signatttre, 
requests  him  to  sign,  affixes  his  signature  to  it.  But  one,  though  present  at 
the  execution  of  the  instrument^  and  a  witness  of  the  signature,  does  not 
become  a  subscribing!  witness  by  subsequently  affixing  his  signature  to  it»  of 
his  own  motion,  and  m  the  absence  of  and  without  request  on  the  part  of  the 
party.  —  Huston  v.  Ticknor,  Sup.  Ct  Pa.,  Am.  L.  Rec,  May,  1882. 
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AOTION  FOB  THS  MALICIOUS   PROSBCUTION  OF  A  CiVIL  SUIT. —  Am.  L.  Reg., 

June,  1882. 

CoLLATKBAL  SECUBmss.  —  Cent  L.  J.,  June  16,  1882. 

Conflict  of  Laws  aitd  Bills  of  Exchanob.  —  Am.  L.  Rev.,  July,  1882. 

Contracts  by  Cobrkspondknck.  —  West.  Jur.,  June,  1882. 

Contracts  of  Carriers  of  Goods.  —  Irish  L.  T.,  May  20  and  27,  1882. 

Expert  Testimony.  —  Am.  L.  JSJsg.^  July,  1882. 

Jurors  as  Judges  in  Criminal  Cases.  —  Cr.  L.  Mag.,  July,  1882. 

Liability  of  Municipal  Corporations.  —  Am.  L.  Rec,  June,  1882. 

Neolioencb  and  Mismanagement  of  a  Party's  Own  Counsel  as  Ground 
for  a  New  Trial.  —  West.  Jur.,  May,  1882. 

Pooling  Contracts.  —  West.  Jur.,  June,  1882. 

Relinquishment   of  Parent's   Right  of  Custody  of  Child  to  Third 
Person.  —  Alb.  L.  J.,  July  8, 1882. 

Support,  Lateral  (Adjacent)  and  Subjacent.  —  Am.  L.  Rev.,  July,  1882. 

The  Doctrine  of  Materiality  in  the  Law  of  Perjury. — Cr.  L.  Mag., 

July,  1882. 
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[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to  show 
how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a  syllabus 
of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  journal 
where  the  case  is  reported.] 


NAME. 


ABBRBVIATION. 


ADDRESS. 


PUBLISHED.     PRIOE. 


Albany  Law  Journal. 
American  Law  Magazine. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Canadian  Law  Times. 
Central  Law  Journal. 
Chicago  Legal  News. 
Cincinnati  law  Bulletin. 
Colorado  Law  Reporter. 
Criminal  Law  Magazine. 
Daily  Register. 
Federal  Keporter. 
Internal  Revenue  Record. 
Insurance  Law  Journal. 
Irish  Law  Times. 
Jonmal  of  Jurisprudence. 
Kentucky  Law  Jonmal. 
Kentucky  Law  Reporter. 
Law  Journal. 

Law  Macazine  and  Review. 
Legal  Adviser. 
Legal  Intelligencer. 
Legal  News. 
Maryland  Law  Record. 
Morrison's  Transcript. 
North -Western  Reporter. 
New  Jersey  Law  JoumaL 
Ohio  Law  Journal. 
Pittsburg  Legal  Journal. 
Pacific  Coast  X^aw  JoumaL 
Reporter. 

Southern  Law  Journal. 
Supreme  Court  Transcript. 
Texas  Law  Journal. 
Texas  Law  Reporter. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Western  Insurance  Review. 
Wisconsin  Legal  News. 


Alb.  L.  J. 
Am.  L.  Mag. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Can.  L.  T. 
Cent.  L.  J. 
Ch.  Leg.N. 
Cin.  L.  Bui. 
Col.  L.  Rep. 
Cr.  L.  Mag. 
Daily  Reg. 
Fed.  Rep. 
Int.  Rev.  Rec 
Ins.  L.  J. 
Irish  L.  T. 
Jour,  of  Jur. 
Ky.  L.  J. 
Ky.  L.  Rep. 
L.  J. 

L.  Mag.  A  Rev. 
Leg. 'Adv. 
Leg.  Int. 
Leg.  N. 
Mo.  L.  Rec. 
Monr.  Trans. 
N.  W.  Rep. 
N.  J.  L.  J. 
Ohio  L.  J. 
Pittsb.  L.  J. 
Pac.  Coast  L.  J. 
Rep. 

South.  L.  J. 
Sup.  Ct.  Trans. 
Texas  L.  J. 
Tex.  L.  Rep. 
Va.  L.  J. 
Wash.  L.  Rep. 
Week.  Jur. 
W.  N.  C. 
West.  Jur. 
West.  Ins.  Rev. 
Wis.  Leg.  N. 


Albany,  iJ.  Y. 
Chicago,  111. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston  Mass. 
Toronto,  Can. 
St.  Louis,  Mo. 
Chicago,  111. 
Cincinnati,  O. 
Denver,  Col. 
Jersey  City. 
New  York. 
St.  Paul,  Minn. 
Washington,  D.  C. 
New  York. 
Dublin,  Ireland. 
Edinburg,  Scotland. 
Louisville,  Ky. 
Frankfort,  Ky. 
London,  Eng. 
London,  Eng. 
Chicago.  111. 
Philadelphia,  Pa. 
Montreal,  Can. 
Baltimore,  Md. 
Washington,  D.  C. 
St.  Paul,  Minn. 
Newark,  N.  J. 
Columbus,  Ohio. 
Pittsburg,  Pa. 
San  Francisco,  Cal. 
Cambridge,  Mass. 
Nashville,  xenn. 
Des  Moines,  Iowa. 
Tyler,  Texas. 
AuHtin,  Texas. 
Richmond,  Va. 
Washington,  D.  C. 
Bloomington,  111. 
Philadelphia,Pa. 
Des  Moines,  Iowa. 
St.  Louis,  Mo. 
Milwaukee,  Wis. 


Weekly. 
Monthly. 

15 

85 

Monthly. 

60 

Monthly. 

50 

Monthly. 

50 

Monthly. 

Weekly. 

S5 

Weekly. 

10 

Weekly. 
Monthly. 

60 

Bi-monthly. 

Daily. 
Weekly. 

5 

50 

Weekly. 
Monthly. 

95 

50 

Weekly. 
Monthly. 

Monthly. 

50 

Monthly. 

Weekly. 

6d 

Quarterly. 
Weekly. 

S6 

Weekly. 

Weekly. 

Weekly. 
Monthly. 

10 

Weekly. 
Monthly. 

26 

26 

Weekly. 

26 

Weekly. 

Weekly. 

25 

Weekly. 
Monthly. 

20 

50 

Weekly. 
Monthly. 

Monthly. 

60 

Weekly. 

10 

Weekly. 

16 

Weekly. 
Monthly 

90 

50 

Monthly. 

Weekly. 

10 

ACTIOK.  —  Money  paid  under  mistake.  — Even  if  mone^  he  paid  to  another 
ander  a  mistake  of  fact,  hut  for  a  valid  consideration,  in  order  to  maintain 
an  action  for  its  recovery,  the  party  receiving  it  must  ho  shown  to  have 
been  in  some  way  at  fault  and  responsiole  for  the  mistake. — Mauzy  v.  Hard  v». 
Sup.  Ct  Neb.,  Wis.  Leg.  N.,  August  8, 1882. 

K       vol.  8  — 4 
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^—Fomner  recovery — Of  entire  and  aeparaU  demands — As,  principal  and 
interest.  —  Where  a  promissory  note,  runnine,  according  to  the  face  of  it, 
for  several  years,  provides  that  the  interest  shall  be  payable  annually,  and 
"  if  the  interest  is  not  so  paid  the  entire  principal  sum  shall  immediately  be- 
come due  and  payable,"  the  omission  to  pay  tne  interest  for  a  given  year 
will  not  operate  to  render  the  annual  interest  thus  accrued  and  unpaid!)  to- 
gether with  the  principal  sum,  an  entire  demand,  in  any  such  sense  as  will 
preclude  a  recovery  for  each  year's  interest  as  it  shall  accrue,  in  successive 
suits  therefor.  So,  where  a  recovery  was  had  for  one  year's  interest  under 
such  a  contract,  it  was  held  the  judgment  so  recovered  would  not  operate  as 
a  bar  to  a  subseouent  suit  for  the  interest  which  had  accrued  in  the  succeed- 
ing year.  —  Wenrly  0.  Morfoot,  Sup.  Ct  Dl.,  Leg.  Adv.,  August  1, 1888. 

Suit  on  a  suit — Right  of  Action. — An  action  of  damages  will  not  lie 

against  a  party  to  a  previous  suit  bv  his  adversary,  for  an  uleged  false  a£5- 
davit  by  which  such  party  obtained  a  final  judgment  in  his  favor  in  the  pre- 
vious suit.  The  first  judgment  is  res  judicata.  —  Ct  of  Q.  B.,  Mont  Leg.  N., 
August  26,  1882. 

Admikistrators.  —  Suits  by  —  Foreign  administrator  may  collect  assets.  —  In 
the  absence  of  a  statutorjr  provision  an  administrator  cannot  sue  outside 
of  the  State  in  which  he  is  commissioned.  Notes  owned  by  deceased  at  the 
time  of  his  death,  secured  by  mortgages  on  lands  in  another  State,  are  assets 
in  the  hands  of  his  administrator  appointed  in  the  State  where  he  resided  at 
the  time  of  his  death,  and  his  administrator  may  sue  on  them  in  the  State 
where  the  land  lies  by  which  their  payment  is  secured. — Eells,  Admr.,  r. 
Holder,  Cir.  Ct  D.  Kan.,  Fed.  Bep.,  August  1,  1882. 

Admiralty.  —  Bill  of  lading — Damages  for  non-delivery,  —  Where  but  a 
portion  of  the  cargo  stated  on  a  false  bill  of  lading  was"^  actually  shipped, 
and  the  owner  of  the  vessel  is  not  shown  to  have  been  a  party  to  the  fraud, 
the  only  damages  to  be  found  in  an  action  in  rem  against  the  vessel  are  for 
the  non-delivery  of  the  cargo  shown  to  have  been  put  on  board.  Cargo  is 
presumed  to  be  shipped  in  good  condition,  and  where  the  delay  and  damp- 
ness of  the  hold  of  the  vessel  are  shown  to  have  been  sufficient  to  cause  the 
damage  found,  if  such  delay  has  been  unjustifiable,  it  is  presumed  to  be  the 
cause  of  loss  and  the  vessel  held  liable.  Where  the  voyage  has  not  been 
completed,  and  but  scarcely  commenced,  and  the  cargo  ruined  by  delay,  the 
measure  of  damages  for  its  non-delivery  is  its  value  at  place  of  shipment  and 
not  at  place  of  destination.  —  The  Alice,  U.  8.  Dist  Ct  South.  X>ist  Fla., 
Fed.  Rep.,  July  11.  1882. 

^— Rafts  not  carrying  lights.  —  Although  there  is  statutory  requisition  that 
rafts  must  carry  lights,  yet  Congress  has  not  provided  any  penalty  now  ex- 
isting which  can  be  enforced  wiinst  a  raft  by  reason  of  not  carrying  lights. 
—  United  Sutes  v.  One  Raft  of  Timber,  U,  S.  Cir.  Ct  S.  C,  Am.  L.  Mag^ 
August,  1882;  IntKev.  Rec,  August  28, 1882. 

Raisit^  sunken  vessel — Services  and  material  no  lien  for.  —  The  gen- 
eral maritime  law  gives  no  lien  for  services  in  raising  a  sunken  vessel  ren- 
dered in  her  home  port  Nor  is  a  contract  for  raising  a  sunken  vessel 
within  the  purview  of  a  local  statute  which  gives  a  lien  for  work  done  or 
materials  rurnished  "in  the  building,  repairing,  fitting,  furnishing  or 
equipping"  vessels,  although  the  execution  of  the  contract  involves  the 
bulk-neaaing,  planking  up  and  closing  the  breaks  in  her  hull  to  keep  her 
afloat  while  being  towM  to  the  docks.  — The  D.  S.  Newcomb,  U.  S.  Dist  Ct 
West  Dist  Pa.,  Pittob.  L  J.,  August  16,  1882;  Fed.  Rep.,  August  1,  1882. 

Lien  for  freight  —  Liability  of  captain  for  delay.  —  In  order  that  a  ship- 
owner may  retain  a  lien  on  the  cargo  for  freight,  it  should  not  be  delivered 
to  the  consignee.  This  rule  is  not  absolute,  but  in  the  caae  of  an  under- 
•>atanding  between  the  parties  that  the  lien  may  remain,  the  cargo  may  be 
Ifliver^    Where,  owing  to  the  lateness  of  the  season  and  tempestuous 
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Aoia&ALTT  —  Continued. 

weather,  the  captain  of  the  vessel  deemed  it  imprudent  to  proceed  further 
on  his  voyage  and  accordingly  wintered  at  an  intermediate  port,  he  is  not 
liable  to  the  consiimees  of  the  cargo  for  damages  occasioned  by  delay  in  de- 
livery, if  under  all  the  circumstances  he  acted  as  a  reasonably  prudent  man 
would  act  —Wilcox  v.  Five  Hundred  Tons  Coal,  U.  S.  Cir.  VL  North.  Disk 
111.,  Cb.  Leg.  N.,  August  19,  1882. 

eSolliaion — Between  foreign  vessels  ^- What  law  governs  ^- Liability  of 
owners — Measure  of.  —  Where  a  collision  at  sea  occurred  between  two 
vessels  of  different  foreign  nations,  an4  no  law  of  either  country  is  proved 
as  a  fact,  the  case  must  be  governed  by  the  provisions  of  the  statute  of  the 
United  States.  The  liability  of  the  owners  of  a  colliding  vessel  for  dam- 
ages caused  by  a  collision  is  the  value  of  the  offending  vessel  after  the  colli- 
sion and  at  the  end  of  her  voyage,  with  her  pending  freight.  Where  a 
vessel,  after  colliding  with  another  vessel  at  sea,  was  herself  lost  in  the 
continuance  of  her  voyage,  and  was  abandoned*  to  underwriters,  the  liabil- 
ity of  her  owners  is  limited  to  the  amount  realized  by  the  sale  of  the  wreck 
by  the  underwriters. — Thommasen  v,  Whitwill,  Cir.  Ct  East  Dist  N.  Y., 
Fed.  Bep.,  August  15,  1882. 

AoKirr. — See  Insurance  (Lifk). 

Attachmknt. — See  Stoppagk  in  Trans itt7. 

Attachment  Execution.  —  Unliquidated  debts  due  in  presenti  payable  in 
futuro  —  Mutual  insurance  companies  —  Assessments  on  premium-notes  of 
members  are  subject  to  attachment  in  execution  —  Assessments  made  by  re- 
ceiver, after  dissolution  of  the  company,  pending  the  attachment,  for  jgrior 
losses,  are  bound  by  the  attachment,  —  An  attachment  execution  on  a  judg^ 
ment  against  a  mutual  insurance  company,  served  on  members  of  the  com- 
pany as  garnishees,  will  bind  not  only  assessments  made  by  the  company  on 
premium-notes  of  the  garnishees,  but  also  assessments  made  by  a  receiver, 
after  dissolution  of  the  conopany,  for  losses  which  happened  prior  to  the 
service  of  the  attachment  In  such  case,  the  dissolution  of  the  corporation 
does  not  operate  to  abate  the  pending  attachment  Assessments  levied  by 
the  receiver  of  a  dissolved  insurance  corporation,  on  the  premium-notes  of 
members,  for  losses  which  occurred  prior  to  the  dissolution  of  the  company, 
are  bound  by  a  pending  attachment  execution  sur  judgment  which  attacn- 
ment  had  been  served  on  the  members  as  garnishees  before  the  dissolution. 
—Hays  V,  Lycoming  Fire  Ins.  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  July  20,  1882. 

Attobnet.  —  Power  of — Authority  under,  —  The  rule  that  the  authority  con- 
ferred by  a  letter  of  attorney  must  be  strictly  construed,  can  not  override  the 
cardinal  rule  that  the  intention  of  the  party  creating  it  must  prevail  in  its 
construction.  So,  a  power  to  an  attorney  to  horrow  money  in  his  own  name 
and  to  pledge  certain  property  by  way  of  mortgage  to  secure  its  payment 
authorizes  nim  to  create  a  ground  rent  redeemable  at  a  definite  period. 
Although  the  statute  provides  that  a  person  executing  a  deed  as  agent  or 
attorney  for  another,  shall  so  describe  himself,  and  sign  as  attorney,  yet  it 
does  not  abrogate  and  make  void  the  mode  of  executing  deeds  at  common 
law,  and  the  common  law,  as  well  as  the  statutory  form,  may  be  used.  —  Pos- 
ner  v,  Bayless  Ct  App.  Md.,  Ch.  Le^.  N.,  September  2,  1882. 

Attobnet  and  Client.  —  Conditional  fee  —  Death  of  attorney — Judgment 
obtained  by  representatives,  —  Plaintiffagreed  to  pay  D.  one-half  the  amount 
recovered  upon  a  claim  against  the  government  D.  was  to  prosecute  the 
claim  and  to  bear  the  costs  and  expenses.  D.  employed  attorneys  and  man- 
aged the  case  until  his  death,  afterwards  his  executrix  assumed  control  of 
the  case,  and  a  judgment  was  recovered  for  the  plaintiff,  who  then  moved  to 
vacate  an  appearance  by  an  attorney  in  their  benalf.  Held,  that  the  motion 
should  be  granted  upon  payment  to  the  ezecutriK  of  one-half  of  the  judg- 
ment—Dodge 9.  Schell,  U.  S.  Cir.  Ct  South.  Dist  N.  T.,  Bep.,  July  12» 
1882;  Fed.  Rep^  July  18,  1882. 
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Attornxt  and  Cliskt — Continued. 

^-^Duty  of  attorney  in  makina  loan  —  Waiver —  Tender.  —  An  agent  or  at- 
torney who  is  entrusted  with  the  making  of  a  loan  is  responsible,  and  is  not 
onlv  bound  to  act  in  good  faith,  but  to  exercise  reasonable  diligence  and 
such  care  and  skill  as  is  ordinarilypossessed  by  persons  of  common  c«pacitT 
engaged  in  the  same  business.  The  receipt  of  interest  by  the  principal, 
without  knowing  of  the  circumstances  and  of  her  right  to  disaffirm  the  act, 
will  not  preclude  her  from  maintaining  an  action  to  recover  the  money  so 
invested.  No  tender  of  the  bonds  and  mortgages  is  necessary  in  such  a  case 
before  judgment  —Whitney  0.  Martine,  Gt  App.  N.  Y.,  Ohio  L.  J.,  August 
17,  1882. 

•^^^  Attorney  has  no  lien  unless  given  by  statute,  —  An  attorney  has  no  lien  for 
fee  unless  conferred  by  statute,  and  a  party  to  a  suit  has  an  undoubted  ri^ht 
to  settle  his  suit  without  the  consent  of  his  attorney.  —  Swanston  v.  Morning 
8tor  Mining  Co.,  U.  S.  Oir.  Ct.  Dist.  Col.,  Col.  L.  Rep.,  August,  1882; 
Bep.,  September  18,  1882;  Fed.  Rep.,  September  19,  1882. 

— ^  Compromise  by  attorney,  —  When  a  party  pvea  an  attorney  a  claim  for 
collection, 'without  instructions,  the  attorney  has  no  authority  to  compro- 
mise  the  claim,  but  will  be  understood  as  having  authority  to  enforce  it  by 
legal  process. — North  Whitehall  v,  Keller,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  Sep- 
tember 2,  1882;  Cent  L.  J.,  September  8,  1882;  Wis.  Leg.  N.,  September 
7.  1882. 

Bankruftct. — Reeordina  act  ^Suffieieney  of  assianee's  deed  under  act  of 
1841, — Under  the  Bankrupt  Law  of  1841,  the  title  of  all  the  bankrupt 
property  vested  in  the  assignee  as  soon  as  the  owner  was  adjudged  a  bank- 
rupt and  the  assignee  was  clothed  with  the  right  to  sell  the  same,  and  bit 
deed  is  not  invalkl  for  not  reciting  an  order  of  the  court  to  sell  at  private 
sale.  The  deed  containing  a  copy  of  the  decree  of  bankruptcy  and  of  the 
appointment  of  the  assignee,  needs  no  other  recitals,  and  win  be  good,  if  in 
other  respects  sufficient  the  same  as  a  deed  made  by  the  bankrupt  before 
the  adjudication.  A  deed  from  an  assignee  in  bankruptcy,  for  land,  which 
is  not  recorded,  is  void  as  to  a  second  grantee  from  such  assignee  without 
notice  of  the  prior  deed,  the  subsequent  deed  being  properly  recorded.  — 
Ryder  v  Rush,  Sup.  Ct  III.,  Ch.  Leg.  N.,  September  2,  1882. 

Baihcb  Ain>  Banking. —  Certified  cheeks — Liability  of  certifying  bank,  — A 
check  drawn  on  defendant  and  sent  by  mail  from  Chicago  to  New  York,  ad- 
dressed to  D.,  the  payee,  was  afterwards  presented  to  and  certified  by  de- 
fendant It  was  thereafter  changed  by  raising  the  amount  and  making 
plaintiffs  the  payees.  The  plaintiffs,  to  whom  it  was  presented  as  so  altered^ 
were  informed  by  defendant's  paying  teller,  througn  a  messenger,  that  the 
certification  was  good,  and  they  tnereupon  delivered  the  bonus  and  took 
the  check.  Before  the  inquiry  by  plaintiffs  defendants  had  been  informed 
of  the  non-receipt  by  the  payee  of^the  check  mailed,  a  duplicate  was  asked 
for,  and  payment  of  the  original  had  been  stopped.  The  teller,  when  the 
inquiry  was  made,  did  not  know  that  the  check  shown  him  was  the  one 
which  had  been  stopped.  Held^  that  as  the  inquiry  related  only  to  the 
genuineness  of  the  certification,  and  the  attention  of  the  teller  was  called 
to  nothing  else,  the  teller's  answer  imposed  no  greater  or  broader  liability 
than  if  the  check  had  then  first  been  presented  for  certification,  and  the  bank 
was  not  liable  in  an  action  to  recover  the  amount  paid  upon  the  raised 
check. — Clews  v.  Bank  of  New  York  National  Banking  Ajsn.,  Ct  App* 
N.  Y.,  Daily  Reg.,  August  18, 1882 ;  Cent  L.  J.,  September  1,  1882. 

^---^  Jhmsfer  of  shares — Authority  of  cashier — Lien  for  dM —  Waiver,— 
Where  the  charter  of  a  bank  gives  it  a  lien  on  the  shares  of  a  stockholder 
for  his  indebtedness  to  the  bank,  that  lien  will  be  waived  when  the  cashi^ 
makes  a  transfer  of  tbe  stock  on  the  books  of  the  bank,  if  he  is  empowers 
to  make  such  transfers.  —  Cecil  National  Bank  0.  Watsontown  Bank,  17. 8. 
Sup.  Ct,  Rep.,  August  28,  1882. 
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Banks  and  Bavkiito  ^  ContiDued. 

Money  of  hank  uud  bv  officer —  Tnui.  — The  managing  officer  of  a  bank 

became  indebted  to  the  Dank  in  a  sum  of  money  which  be  used  for  the  pur- 
chase of  land,  and  died  leaving  a  will  devising  it  to  his  wife.  Held^  that  the 
ftind  so  used  is  the  property  of  the  bank,  and  the  land  charged  with  iti 
payment.  —  Bank  o.  Simonton,  Sup.  Ot  N.  0.,  Ohio  L.  J.,  September  14, 

Bills  axd  Notes.  —  Promissory  notes  —  Burden  of  proof.  —  Where  the 
transferee  of  a  fraudulent  note  seeks  to  recover  thereon,  he  has  the  burden 
of  showing  that  he  purchased  it  in  good  faith ;  and  where  the  transferee  is  a 
partnership,  the  buraen  is  on  the  partnership  to  show  that  all  the  members 
were  ignorant  of  the  fraud  at  the  time  of  the  purchase.  —  Darrow  v.  Blake, 
Sup.  Ct  Iowa,  Ohio  L.  J.,  August  8,  1882. 

—  Verbal  promise  of  indorser  —  Waiver  of  demand  and  notice,  —  The  ver- 
bal promise  of  an  indorser  to  pay  a  note  at  maturity  does  not  of  itself  con- 
stitute a  waiver  of  demand  ana  notice.  Before  maturity  of  the  note  the 
indorser  induced  the  holder  to  commence  an  action  to  recover  installments 
of  interest  due,  and  to  foreclose  a  mortgage  securing  the  same.  At  the 
foreclosure  sale  the  mortgaged  property  was  sold  to  the  holder  of  the  note 
and  certificate  of  purchase  was  assigned  to  the  indorser,  he  paying  the 
amount  of  the  bid.  Held^ihRt  demand  of  payment  of  the  maker  and  notice 
of  non-payment  to  the  indorser  was  nevertheless  necessary  to  fix  the  in- 
dorser's  liability.  —  Isham  0.  McLure,  Sup.  Ct.  Iowa,  Wis.  Leg.  N.,  August 
24,  1882. 

'-'-^  Indorsement  of  payment  on  account  —  Limitation.  —  A  promissory  note 
bore  the  following  mdorsement:  **  Received,  January  6th,  1875,  $100  on  the 
within  note."  Heldf  that  from  the  indorsement  alone,  without  any  extrin« 
sic  fact,  it  cannot  properly  be  inferred  that  such  a  payment  was  made  upon 
the  note  as  preserved  the  right  of  action  thereon  for  six  years  from  Janu- 
ary 5,  1876.  —  Toung,  Admr.,  v.  Perkins,  Admr.,  Sup.  Ct  Minn.,  Wis.  Leg. 
N.,  August  24, 1882. 

Indorsement  —  Payment.  —  A  party  paying  a  note  takes  the  risk  of  mak- 
ing payment  to  the  person  entitled  to  receive  it  So,  payment  to  a  stranger 
of  a  note  indorsed  "Fay  to  Mad.  Nat'l  Bank  for  collection,"  is  made  at  the 
payer's  risk.  The  special  indorsement  was  notice  to  him  that  none  but  the 
Dank  or  its  agents  were  authorized  to  present  the  note  and  receive  money 
thereon.  —  Barnett  o.  Ringgold,  Ct  App.  Ky.,  Ch.  Leg.  N.,  July  29, 1882; 
Rep.,  July  19,  1882. 

Agreement  between  holder  and  maker — Validity  of — Breach  of. — An 

agreement  between  the  maker  and  holder  of  a  note  not  due  that  the  former 
will  pay  and  the  latter  receive  a  sum  less  than  the  unpaid  amount  called  for 
by  the  note  in  full  satisfaction  of  the  same,  is  valid,  if  the  maker  duly  offer 
to  perform  on  his  part,  and  the  payee  refuses  to  perform  on  his  part,  an  ac- 
tion lies  by  the  former  for  the  damages  resultine^  to  him  fW>m  the  breach  of 
contract  by  the  latter.  —  Schwevder  v.  Lang,  Sup.  Ct  Minn.,  N.  W.  Rep., 
July  16,  lSS2i  Cin.  L.  Bui.,  August  7,  1882;  Rep.,  August  9,  1882;  Am.  L. 
Rec,  August,  1882. 

'-'^'Interest  on  note.  — Where  a  note  is  made  payable  at  a  fliture  day  "with" 
interest  at  a  prescribed  rate  per  annum,  such  interest  does  not  become  due 
or  payable  until  the  principal  sum  does,  unless  there  is  a  special  provision 
in  the  note  or  contract  to  tnat  effect  — Tanner  v.  Dundee  Land  Investment 
Co.,  U.  S.  Cir.  Ct  Dist  Greg.,  Pac  Coast  L.  J.,  July  22,  1882 ;  Fed.  Re^., 
August  1,  1882. 

Consideration  —  Fraud  —  Defence.  —  Where  one  has  received  a  convey- 
ance of  land,  and  in  consideration  thereof  has  given  his  negotiable  promissory 
note  to  the  grantor,  for  the  purpose  of  aiding  him  in  delaving  his  creditors, 
he  cannot  set  up  the  fraud  m  aefence  to  an  action  on  such  note  brought  by 
the  grantor. — Sutler  d.  Moore,  Sup.  Ct  Me.,  West  Jur.,  July,  1882;  Wis. 
Jjeg.  N.,  August  81,  1882. 
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BlLLH  AKD  ^OTJfitt — CoutlUUed. 

—  Note  made  by  member  of  firm — Indoreement  in  firm  name — Right  ofut^ 
doreee.  — When  one  of  a  Ann  makes  his  own  note  payable  to  his  own  order 
and  indorses  thereon  the  name  of  his  firm  and  receives  and  appropriates  to 
his  own  use  the  proceeds  thereof,  the  firm  being  duly  notified,  will  be  liable 
therefor  to  an  indorsee,  who,  in  ^^ood  faith,  for  an  adequate  consideration, 
purchased  the  same  before  matunt-y  and  in  ignomnce  of  any  circumstancea 
affecting  its  Talidity.    The  form  of  the  note  is  not  notice  that  the  note  is 

iven  for  the  maker's  accommodation.  — Bedlon  v.  Churchill.  Sup.  CL  Me., 

~i8.  Leg.  N.,  August  24,  1882. 

— The  indorsement  of  negotiable  paper  as  collateral  security  for  antecedent 
debt,  clothes  the  indorser  with  the  rights  of  a  good  faith  purchaser. — 
Straughan  9.  Fairchild,  Sup.  Gt.  Ind.,  Wis.  L^.  N.,  August  24^  1882. 

—  Conetruction  of  contract — Fromieeory  note  —  Payment  —  (^aim  of  execu- 
tor against  insolvent  estate.  —  The  givmg  and  acceptance  of  a  negotiable 
promissory  note  is  prima  facie  evioence  of  payment  of  a  preexisting  debt, 
out  it  is  a  question  of  fact  in  every  case  whether  the  acceptation  of  a  note 
operates  to  extinguish  the  pre-existing  debt  An  executor  cannot  credit 
himself  with  the  full  amount  of  his  claim  against  an  insolvent  estate  and 
thus  obtain  a  preference  over  other  creditors  of  the  same  class. — Ureen  0. 
Kussell,  Garcia  «.  Same,  Sup.  Jud.  Ct.  Mass.,  Am.  L.  Mag.,  September, 
1882. 

—  Misrepresentation — Signing  note  under  belief  it  teas  a  receipt — Bona 
fide  holder,  —  Defendant  signed  a  negotiable  promissory  note  supposing  it 
to  be  merely  a  recf'ipt.  The  agent  of  the  payee  presented  it  to  him  for  sig- 
nature and  told  him  it  was  a  receipt ;  at  bis  request  assumed  to  read  it  to 
him.  As  so  read  it  was  only  a  receipt.  He  believed  the  agent  read  it  truly, 
and  so  believing  he  signed  it;  and  he  did  not  intend  to  sign  and  did  not 
know  he  was  signing  a  note.  Held,  that  if  in  any  case  it  was  a  defence  to  a 
negotiable  promissory  note  in  the  hands  of  a  bona  fide  holder  the  maker  exe- 
cuted it  not  knowing  it  to  be  and  not  intending  to  execute  a  note,  but  being 
fraudulently  led  to  believe  he  was  executing  some  other  instrument  it  can 
only  be  when  he  was  guilty  of  no  neglect  of  care  to  ascertain  what  he  was 
signii^. — Mackey  V.  Peterson,  Sup.  Ct.  Minn.,  N.  W.Kep.,  August  5, 1882; 
Am.  11  Mag.,  September  7,  1882;  Leg.  Adv.,  September  12,  1882;  Rep., 
September  6,  1882. 

— Collateral  security  —  Recovery  by  holder.  —  The  discounting  of  new  notes 
on  the  faith  of  certain  other  notes,  that  were  eiven  with  them  as  collateral 
before  maturity,  was  a  new  and  valuable  consideration  passing  between  the 
parties  at  the  time,  and  the  principal  notes  not  having  been  paid,  the  holder 
of  them  and  the  collaterals  was  entitled  to  recover  on  the  said  collaterals.  — 
Hiller  v.  Pollock,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  August  23,  1882. 

—  Debtor  and  Creditor —  Note  for  pre-existing  debt.  —  The  promissory  note 
of  a  debtor  for  his  pre-existing  debt  will  not  operate  as  a  dischaige  or  satis- 
faction of  the  debt  unless  the  creditor  ames  tnat  such  shall  be  its  effect  — 
Swain  v.  Eraser,  Ct  of  Errors  and  App.  N.  J.,  Rep.,  August  80,  1882. 

—  Note  given  for  patent  right  —  Not  so  marked — Evidence — Failure  of 
consideration. — In  a  suit  by  an  indorsee  of  a  promissory  note  against  the 
maker,  evidence  is  admissable,  on  behalf  of  the  defendant  that  the  note 
was  given  for  a  patent  right  &nd  was  not  so  marked,  as  required  by  the  act 
of  April  12,  1872,  and  that  the  plaintiff  had  actual  knowledge  of^tbe  con- 
sideration at  the  time  he  took  the  note.  If  these  facts  are  proved,  they  con- 
stitute a  good  defence  to  the  action.  Where  the  seller  ^aranteed  that  the 
patented  machines,  for  which  the  note  was  in  part  given,  were  of  good 
ouality,  the  defendant,  in  an  action  by  an  indorsee  with  actual  knowle^  o( 
tne  consideration  of  the  note,  may  introduce  evidence  that  the  macnines 

? roved  worthless.  —  Weaver  v.  Frantz,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  July  26, 
882. 
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Bills  and  Notxs  —  Continued. 

Payment — Not  presumed  Jrom  aeeepianee  by  creditor  of  note  of  third 

pereon — Such  either'  collateral  seeurit^  or  conditional  payment  —  Debtor 
tranafarring  such  note  to  creditor  by  delivery  only,  npt  relieved  by  failure  of 
creditor  to  give  notice  of  non-^aymerU  unless  actual  damage  result. — Mere 
acceptance  from  a  debtor  of  his  own  note,  or  the  note  of  a  third  person,  on  ac- 
count of  an  antecedent  debt,  is  not  a  payment  of  such  debt,  but  m  the  absence 
of  a  special  agreement  must  be  considered  as  conditional  payment  or  as  col- 
lateral security.  When  the  transfer  of  a  note  is  a  conditional  pinrment,  it  is 
necessary  to  inquire  what  the  true  condition  was,  and  if  not  fulnlled  by  the 

Serson  accepting  it  what  injury,  if  any,  has  resulted  from  the  breach.  If  the 
ebtor  transfer  the  note  by  delivery  only,  without  indorsement,  he  is  not 
within  the  strict  rule  of  the  law  merchant  requiring  notice  of  non-payment, 
and  is  only  relieved  Arom  his  original  indebtedness  by  the  absence  of  such 
notice,  so  far  as  he  can  show  actual  damage  by  laches  of  the  creditor.  The 
fact  that  the  creditor  upon  non-payment  of  the  note  accepted  from  the 
maker  in  lieu  thereof  a  draft,  which  was  subsequently  also  protested,  will  not 
relieve  oridnal  debtor  unless  a  loss  resulted  to  him  by  reason  of  such  ex- 
change.— Munter  v.  Moul,  Sup.  CU  Pa.,  Am.  L.  Beg.,  August,  1882. 

Bill  of  Ladiko.  —  See  Admibaltt. 

Bonds. — Attachment  proceedings  under  void  act,  —  A  bond  given  in  an  at- 
tachment suit,  the  proceedings  being  had  under  an  act  subsequently  de- 
clared to  be  unconstitutional,  is  not  for  that  reason  invalid  as  aeainst  the 
principal  and  sureties,  where  the  property  in  suit  has  been  taken  by  virtue 
of  the  attachment  proceedings. — The  State,  exrel,  Gantwell,  v.  Stark,  Sup. 
Ct.  Mc  Rep.,  July  26,  1882. 

See  Common  Cabbixk. 

OoMMBBOX.  —  Bridges  over  navigable  waters — Bight  of  Congress  —  Liability 
of  United  States,  —  The  building  of  bridges  over  the  navigable  waters  of 
the  United  States  is  under  the  exclusive  control  of  Congress  as  affecting  the 
commerce  between  the  States.  When  Congress  consents  to  the  construc- 
tion of  a  bridge  over  navigable  waters  and  reserves  the  riffht  to  withdraw 
that  consent  or  to  direct  any  necessary  modifications  or  alterations  of  the 
bridge  as  the  free  navigation  of  the  waters  require,  it  may  withdraw  the 
consent  or  direct  such  modifications  or  alterations  in  its  own  discretion.  The 
United  States  will  not  be  liable  for  the  expenses  incurred  in  makini^  any 
such  modifications  or  alterations  in  the  bridge.  —  Newport  and  Cincinnati 
Bridge  Co.  v.  United  Stotes,  U.  S.  Sup.  Ct,  f^p.,  July  26,  1882. 

Common  Cabbixb.  —  Altered  bill  of  lading  —  Liability,  — The  fact  that  the 
shipper  was  allowed  to  fill  the  bill  of  lading;  in  his  own  handwriting,  and 
leave  a  blank  which  afforded  opportunity  for  increasing  the  statement  of  the 
number  of  bales  shipped,  will  not  render  the  common  carrier  liable  for  loss 
occasioned  by  the  forgery  of  the  shipper  in  raising  the  bill  of  lading. — Leh- 
man V.  Central  Railroad  and  Banking  Co.,  U.  S.  Cir.  Ct.  Middle  Dist.  Ala., 
Fed.  Bep.,  July  25,  1882. 

Joint  contracts, — Where  three  railroad  companies  having  connecting 

lines  of  road,  and  a  steamship  company  connecting  with  the  terminal  line, 
entered  into  a  contract  with  A.  to  transport  certain  property  over  their 
roads  and  upon  said  steamship  company's  vessels  from  A.  to  Z.,  and  A. 
suffered  loss  through  the  negligence  of  one  of  said  contracting  parties  in 
transporting  said  propertv :  heXd,  that  said  companies  were  jointly  liable, 
notwithstanding  the  fact  that  the  bills  of  lading  under  which  said  property 
was  shipped  were  signed  bv  the  agent  of  said  companies  *'  severally  but  not 
Jointly, '  and  although  saia  bills  of  lading  provided  that  '*in  case  any  loss, 
detriment,  or  damage  is  done  to  or  sustained  by  any  of  the  property  herein 
receipted  for  during  such  transportation,  whereby  any  legal  liability  or  re- 
sponsibility shall  or  may  be  incurred,  that  company  alone  shall  be  held 
answerable  therefor  in  whose  actual  custody  the  same  may  be  at  the  time  of 
the  happening  of  such  loss,  detriment,  or  damage ;"  that  the  liability  of  said 
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CoMMOK  Cabkixr  —  Continued. 

roadi  should  oease  upon  their  deliverinff  said  property  to  said  steamship 
company  in  safety,  and  although  said  bilU  of  ladings  contained  the  followii^r 
clause,  viz.:  "Notice.  In  accepting  this  bill  of  lading,  the  shipper,  or 
agent  of  the  owner  of  the  property  carried,  expressly  accepts  and  ^rees  to 
all  its  stipulations  and  conditions.'*  —  Milne  v.  Douglass,  tk  S.  Cir.  Ct  East 
Dist  Mo.,  Fed.  Rep.,  August  22,  1882. 

CoNSiDB RATION.  —  Promiae  to  pay  after  release.  —  A  promise  to  pay  a  debt, 
mnde  after  a  voluntary  release,  is  void.  Such  promise  is  not  supported  bv  a 
sufficient  legal  consideration,  the  debt  having  been  released.  —  Ineersoll «. 
Martin,  Ct.  App.  Md.,  Leg,  Adv.,  September  5,  1882 ;  Wis.  Leg.  r?.,  Sep- 
tember 14,  1882. 

CoNSTrruTioNAL  Law.  —  License  fee  —  Tax, — A  license  fee,  when  imposed 
for  the  purpose  of  revenue,  is  a  tax,  and  the  fact  that  it  is  also  imposed  for 
the  purpose  of  regulation,  does  not  deprive  it  of  the  characteristics  of  a  tax. 
If  such  license  fee  is  imposed  so  as  to  discriminate  in  favor  of  a  class,  it  is 
obnoxious  to  the  constitutional  provision  as  to  uniformity  of  taxation.  —  St 
Louis  p.  Sprigel,  Sup.  Ct  Mo.,  Ch.  Leg,  N.,  July  29,  1^2;  Rep.,  July  12, 
1882 ;  Wis.  Leg.  N..  August  10,  1882. 

Right  of  legislature  to  tax  on  stock  of  toll-bridge  eorftoration — Exemp- 
tion from  taxation.  —  The  Legislature  has  the  constitutional  power  to  im- 
pose a  tax  upon  the  shares  of  stock  of  a  toll-bridge  corporation  in  addition 
to  a  tax  on  tne  property  of  the  corporation,  including  the  bridge.  Where  a 
portion  only  of  the  property  of  a  corporation  is  shown  to  haveoeen  taxed  to 
the  corporation,  the  stock  is  not  wholly  exempt  —  Cook  o.  City  of  Burling- 
ton, Sup.  Ct  Iowa,  N.  W.  Rep.,  July  29,  1882. 

Freight  charges  —  State  legislation,  —  A  railroad  company  has  the  right, 

as  a  common  carrier,  to  make  its  own  contracts  and  disregard  any  laws  of  a 
State  which  seek  to  regulate  shipments  to  points  beyond  the  limits  of  the 
State,  such  laws  being  repugnant  to  the  Federal  Constitution.  —  Carton  v, 
Illinois  Central  R.  Co.,  Sup.  Ct  Iowa,  Wash.  L.  Rep.,  July  26,  1882;  Ky. 
L.  Rep.,  August,  1882;  Leg.  Adv.,  September  6,  1882. 

Amendments  inhibiiina   State    Uaislation, — Where  a  State  has  been 

uilty  of  no  violation  or  the  provisions  of  the  thirteenth,  fourteenth  and 
fteenth  amendments  to  the  Constitution  of  the  United  States,  no  power  is 
conferred  on  Congress  to  punish  private  individuals  who,  acting  without 
any  authority  from  the  State,  and  it  may  be  in  defiance  of  law,  invade  the 
rights  of  the  citizen  which  are  protected  by  such  amendments.  So,  where 
an  act  of  Congress  is  directed  exclusively  against  the  action  of  individuals, 
and  not  of  the  States,  the  law  is  broader  than  the  amendments  by  which 
it  is  attenipted  to  be  justified,  and  is  without  constitutional  warrant — Le 
Grand  v.  United  States,  U.S.  Cir.  Ct  East  Dist  Texas,  Fed.  Rep.,  July  25, 
1882. 

—  Civil  service  reform  —  Political  assessments.  —  The  act  of  Congress  pro- 
hibiting assessments  upon  government  employees  for  political  purposes  is 
constitutional.  It  is  competent  for  Congress  to  prohioit  cooperation  be- 
tween officials  in  the  raising  of  funds  for  political  purposes.  Tne  presump- 
tion in  favor  of  the  constitutionality  of  an  act  of  Congress  should  prevail  m 
all  conflicts  of  interpretation  and  all  doubtfhl  implications  of  constitutional 
power,  so  as  to  sustain,  if  possible,  the  validity  of  legislative  action.  —  United 
States  V.  Curtis,  U.  S.  Cir.  Ct  South.  Dist  l5r.  Y.,  Ch.  L^.  N.,  August  19, 
1882;  Fed.  Rep.,  August  15,  1882;  Rep.,  August  9,  1882;  Int  Rev.  Bee., 
August  28,  1882;  Ky.  L.  Rep.,  September,  1882. 

—  **  Notary  act 
"Notary  Act" 

more."  Held,  that' the  court  will  take  ludiciaT  notice  of  the  population 
localities  within  the  State,  as  ascertained  by  the  census,  and  that  the  statute 
having  operation  within  one  city  (to-wit  St  Louis)  only,  is  to  be  regarded 
as  intended  for  that  city,  and  is  therefore  a  speciid  act  ^^^^  void.— The 
St-ite,  ex  rel.  v.  Hermann,  Sup.  Ct  Mo.,  Rep.,  September  18,  1882. 
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Constitutional  Law  —  Continued. 

State  license  tax.  —  A  State  license  tax,  imposed  upon  vendors  of  mer- 
chandise, graduated  according  to  the  stock  of  goods  generally  kept  on  hand 
by  the  vendor  or  the  concern  m  which  he  is  engaged  at  the  principal  season 
of  sale,  no  discrimination  being  made  between  residents  of  the  State  and 
non-residents,  is  valid  under  tne  Federal  Constitution.  —  Corson  v.  The 
Sute,  Ct  App.  Md.,  Alb.  L.  J.,  August  26,  1882. 

See  Equitt. 

Contract.  —  Of  school  teacher,  —  A  proper  certificate  of  qualification  is 
essential  to  warrant  a  school  board  in  paying  a  teacher  from  the  public 
school  funds.  The  prohibition  of  the  statute,  however,  is  upon  the  district 
board,  and  not  upon  the  teacher ;  and  where,  during  a  part  of  a  term,  the 
teacher  was  without  a  certificate,  notwithstanding  which  payment  for  the 
time  was  made,  in  an  action  to  recover  wages  due  for  the  last  month  of  the 
term,  during  all  of  which  the  teacher  had  a  certificate :  held^  that  the 
amount  so  paid  could  not  be  set  off  against  what  was  due  for  the  last 
month.— School  District  v.  Estes,  Sup.  CL  Neb.,  Ch.  Leg.  N.,  July  29,  1882 ; 
N.  W.  Rep.,  July  16,  1882. 

Implied.  —  N.,  under  an  agreement  with  M.  B.  by  which  he  was  to  receive 

certain  goods  from  them,  sent  his  order  therefor.  Being  unable  to  furnish 
the  eoods  at  that  time,  M.  B.  handed  the  order  to  C.  &  r.,  dealers  in  such 
^ods,  to  fill,  which  they  did  in  their  own  names,  shipping  them,  as  directed 
m  the  order,  to  N.,  and  at  the  same  time  informing  him  of  the  price  and 
terms  of  payment  to  be  made  to  them.  Held,  that,  by  the  acceptance  of 
the  goods  under  these  circumstances,  the  law  implied  an  agreement  on  the 
part  of  N.  to  pay  for  them  according  to  the  terms  upon  which  they  were 
delivered  to  him.  — Neidig  o.  Cole,  Sup.  Ct.  Neb.,  N.  W.  Rep.,  July  16, 
1882. 

Broker —  Commission.  —  Where  a  broker  contracts  to  secure  a  loan  jjay- 

able  in  installments,  for  which  services  he  is  to  be  paid  a  certain  commission, 
he  is  still  entitled  to  a  commission  if  the  loan  is  ne^tiated  through  his  in- 
strumentality upon  different  terms  satisfactory  to  his  principal,  unless  the 
contract  with  his  principal  was  that  he  should  receive  no  commission  if  the 
loan  should  fail  to  be  negotiated  upon  the  original  terms.  —  Patterson,  Admr., 
V.  McCarty,  Sup.  Ct  Pa..  Pittsb.'L.  J.,  July  26, 1882. 

Promise  to  pay  debt  —  After  release,  —  A  promise  to  pay  a  debt,  made 

after  a  voluntary  release,  is  void.  Such  promise  is  not  supported  by  a  suffi- 
cient legal  consideration,  the  debt  having  been  released.  — Ingersoll  v.  Mar- 
tin, Ct  App.  Md.,  Ky.  L.  Rep.,  August,  1882. 

^— Pig  iron  —  Acceptance  —  New  trial. — Plaintiff,  by  contract  in  writing, 
undertook  to  make  and  furnish  to  defendant,  within  forty-six  days  after  the 
date  of  the  contract,  twenty-four  cast-iron  girders  for  the  Hall  of  Records  of 
the  New  City  Hall  at  San  Francisco.  The  girders  were  not  accepted,  for 
the  reason  tnat  "  they  were  not  of  the  best  quality  of  pig  iron,"  and  the 
court  so  found':  hela,  the  court  properly  granted  a  new  trial,  on  motion  of 
plaintiff,  because  the  record  shows  that  the  girders  furnished  were  made  of 
the  best  quality  of  iron  obtainable  in  the  San  Francisco  market  And  there  is 
no  evidence  to  the  contrary,  or  that  a  better  quality  could  have  been  ob- 
tained elsewhere  within  the  State ;  and  considering  the  circumstances  under 
which  the  contract  was  made,  and  the  relation  of  the  contracting  parties  to 
the  subject-matter  of  the  contract,  it  was  manifestly  the  intention  of  the 
parties  that  the  girders  should  be  made  of  the  best  quality  of  pig  iron  ob- 
tainable in  the  markets  of  the  State.  —  Savage  v.  Sweeney,  Sup.  Ct  Cal., 
Pac.  Coast  L.  J.,  July  8,  1882. 

See  Bills  and  Notes;  Daiiagbs;   Equity ;.*'£vidicnck;   Guarantt; 

Principal  and  Aqknt. 
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CoRPOftATiON.  —  Becoffniticn  of  corporate  exiatenee  —  Prima  JaeU  evidence.  — 
The  recognition  by  a  party  of  an  ascociation  as  a  corpoiation  is  prima  fade 
evidence  m  a  controversy  between  such  party  and  sucn  association  of  its  cor- 
porate existence.  An  association  and  an  individual  having  entered  upon 
partnership  relations  with  each  other  may  recover  upon  obligations  made  to 
them  jointly  irrespective  of  their  rights  and  duties  tnafer  eeae  or  the  power  of 
such  association  to  contract  partnership  relations.  The  objection  to  the 
joining  of  the  association  by  its  company  name  merely  cannot  be  urged 
after  pleading  to  the  merits  and  going  to  trial. —  Sandwich  Man.  Co. «. 
Donahue,  Sup.  Ot  Minn.,  Wis.  Leg.  N.,  July  27,  1882. 

—  Ouster — Lidbility  of  etockholdere.  —  Where  a  corporation  de  fdeto^  in  a 
proceeding  in  fuo  warranto,  has  been  ousted  from  the  fhmchise  of  being  a 
corporation,  such  ouster  is  no  defence  to  a  suit  b^  a  creditor  against  stock- 
holders, to  enforce  payment  of  their  stock  subscriptions.  €k>rporations  de 
facto  and  de  jure  stand  on  the  same  footine  as  respects  their  liability  to 
creditors. — Rowland  v.  Meader  Furniture  Co.,  Sup.  Ct  Ohio,  Bep.,  July 
26,  1882. 

Conatruction  of  State  laioa — Rule  ofdeeiaion.  —  The  question,  what  con- 
stitutes a  corporation  x>f  a  State,  is  necessarily  a  question  depending  upon 
the  construction  of  the  laws  of  Uie  State,  and  upon  such  question  the  Federal 
court  will  follow  the  rule  of  decision  of  the  Supreme  Court  of  the  State.  — 
Mooney  v.  Humphrey,  U.  S.  Cir.  Ct.  Dist  Col.,  Fed.  Bep.,  July  25,  1882; 
Leg.  Adv.,  August  29,  1882. 

Stockholders — Creditors — Property  in  payment  of  capital  stock. — A 

corporation  may  take  in  payment  for  shares  of  its  capital  stock  any  prop- 
erty which  it  may  lawfully  purchase,  and  no  creditor  can  assail  the  Iraiisaction 
unless  fraud  therein  affecting  him  be  shown.  The  purchaser  of  shares  of 
the  capital  stock  of  a  corporation,  for  which  he  is  paid  by  the  transfer  of 
property  which  it  may  lawfully  purchase,  cannot  be  neld  liable  to  a  creditor 
of  the  corporation  in  the  value  of  his  stock  as  for  unpaid  assessments ;  he 
holds  full  paid  shares.  Purchasers  in  good  faith  of  shares  of  the  capital 
stock  of  a  corporation  which  have  been  issued  as  full  paid  shares,  cannot 
be  pursued  by  its  creditors  as  for  assets  of  the  corporation  which  constitute 
a  trust  fund  to  pay  debts,  though  in  fact  the  shai^es  have  not  been  fully  paid 
up;  he,  not  the  creditor,  holds  the  better  position. — Brant  v.  Ehlen,  Ot 
App.  Mo.,  Rep.,  July  19, 1882. 

Dissolution  of  how  far  it  assets  creditors. — Where  a  decree  against 

a  corporation  in  terms  dfeclares  it  to  be  dissolved,  and  appoints  a  receiver^ 
yet  in  other  parts  thereof  authorizes  suits  to  be  brought  and  defended  in  the 
name  of  the  corporation  for  the  purpose  of  winding  up  its  affairs  and  pac- 
ing its  debts,  and  it  is  also  authorized  for  the  same  purposes  to  make,  in  its 
corporate  name,  all  necessary  conveyances  of  its  property  and  effects,  the 
corporation  will  not  be  treated  as  absolutely  extinguished,  but  regarded  aa 
kept  in  existence  to  collect  and  apply  its  assets  to  the  payment  of  its  debts. 
The  lien  of  an  attachment  rightfully  acquired  by  a  levy  upon  the  property 
of  a  corporation,  domestic  or  foreign,  doing  business  in  Illinois  ana  holding 

Sroperty  there,  will  not  be  defeatea  by  a  decree  under  insolvent  proceedings, 
issolving  the  corporation  and  appointing  a  receiver  to  take  chaige  of  its  as- 
sets and  effects,  ff  a  corporation  is  absolutely  extinct^  so  as  to  be  presumed 
civilly  dead,  no  writ  of  error  can  be  prosecuted  in  its  name  to  correct  an 
error  in  the  Circuit  Court,  but  it  should  be  prosecuted  in  the  name  of  the 
receiver,  where  one  has  been  appointed.  — Life  Association  of  America  o*. 
Fassett,  Sup.  Ct.  Ill,  Ins.  L.  J.,  July,  1882. 

^■^-^  Rights  of  creditors — Insolvency  of  assignee  of  stock.  —  Time  does  not 
beein  to  run  against  the  right  of  creditors  of  a  corporation  to  enforce  the 
liability  of  persons  who  have  assigned  stock  held  by  them  when  the  debts 
were  incurred,  until  failure,  by  reason  of  their  insolvency,  to  collect  from 
the  assignees  of  such  stock.  A  decree  in  an  action  against  stockbolders^ 
who  were  such  at  its  commencement,  assessing  upon  them  t^e  liabilities  of 
the  corporation  in  proportion  to  the  amount  of  stock  then  held  by  them,. 
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does  not  conclude  the  creditors  from  afterward,  by  supplemental  petition, 
seeking  to  enforce  such  contingent  liability  of  stockholders  defendant,  who, 
before  the  commencement  of  fie  action,  had  assigned  other  stock.  —  Kilgour 
V.  Street  B.  Co.,  Sup.  Ct  Gin.,  Am.  L.  fiec,  July,  1882. 

^~- Stoekholdera — Statutory  liability — Debts  of  eorvoratum,  —  The  lia- 
bility of  the  stockholders  of  a  corporation  is  a  cbflateral  statutory  obligation 
for  tne  benefit  of  the  creditors,  of  which  the  former  become  sureties  to  the 
latter  for  the  debts  of  the  corporation.  Neither  a  receiver,  an  assignee  in 
bankruptcy,  nor  an  assignee  under  a  voluntary  general  assignment  for  the 
benefit  of  creditors,  each  of  whom  represents  creditors  as  well  as  the  in- 
solvent, acquires  any  right  to  enforce  a  collateral  obligation  given  to  a  cred- 
itor or  to  a  oody  of  creaitors  by  a  third  person  for  the  payment  of  the  debts 
of  the  insolvent. — (Jackson  or)  Jacobson,  Beceiver,  v.  Allen,  Executor, 
XT.  S.  Cir.  Ct.  South.  Dist.  N.  Y.,  Fed.  Rep.,  July  11,  1882 ;  Gin.  L.  BuL, 
August  7, 1882;  Int  Rev.  Bea,  September  11,  1882. 

'^'-^  Stockholder^ 8  liability  —  Reduction  of  capital,  —  The  holders  of  unpaid 
or  partially  paid  stock  of  a  corporation  being  liable  to  the  creditors  of  the 
coiporation  to  the  extent  of  their  unpaid  stock,  are  not  relieved  of  such 
liability  by  the  action  of  the  stockholders  reducing  the  capital  stock  of  the 
corporation,  cancelling  the  outstanding  certificates  of  stock,  and  issuing  full 
paid  certificates  for  the  amount  of  the  reduced  capital.  Where  the  assignee 
of  an  insolvent  corporation  paid  out  of  the  assets  thereof  forty  per  cent  of 
the  claims  proved,  irrespective  of  the  time  when  such  debts  accrued,  includ- 
ing claims  on  contracts  existing  at  the  time  the  original  stock  was  reduced : 
held,  that  as  to  claims  existing  prior  to  the  reduction  of  the  capital  stock, 
the  holders  of  unpaid  stock  at  that  time  are  liable,  and  they  are  not  dis- 
charged from  such  liability  to  the  extent  such  claims  may  have  been  paid  by 
the  assignee  out  of  the  general  assets  of  the  company.  —  In  the  Matter  of 
the  Stete  Ins.  Co.,  U.  S.  Gir.  Ct.  North.  Dist  111.,  Gh.  Leg.  N.,  August  19, 
1882;  Gin.  L.  Bui.,  September  4,  1882. 

Cbxditor's  Bill.  —  Federal  jurisdiction, — A  foreign  judgment  cannot  be 
made  the  foundation  of  a  creditor's  bill.  It  must  be  sued  over  in  the 
State  where  the  remedy  by  bill  is  sought  before  it  becomes  a  judgment  for 
the  purpose  of  any  remedy  at  law  or  in  equity.  —  Claflin  v.  McDermott, 
U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Wis.  Leg.  N.,  August  3,  1882;  Ch.  Leg, 
N.,  July  16, 1882. 

Gbiminal  Law.  —  Riot  —  Force  used,  —  To  disturb  another  in  the  enjoyment 
of  a  lawful  ri^ht  is  a  trespass,  and  if  done  by  numbers  unlawfully  combined, 
the  act  is  a  not.  The  force  accompanying  a  riot  need  not  be  boisterous  or 
tumultuous,  nor  need  there  be  weapons  present,  nor  threatening  speeches 
or  turbulent  ^stures ;  it  is  sufficient  if  the  intent.or  purpose  appears,  with 
the  power  of  immediutelv  executing  the  criminal  purpose. — Tne  People  v, 
Loughlin,  Sup.  Ct  Utoh,  Ohio  L.  J.,  August  24,  1882;  Rep.,  August  9, 
1882. 

—  Threats — Self-defence.  —  Mere  threats  furnish  no  legal  excuse  for  taking 
life,  even  when  such  threats  are  made  by  the  most  lawless  character.  A  per- 
son is  not  bound  to  wait  until  Hctually  assaulted,  if  he  meets  his  enemy  and 
has  reasonable  grounds  to  believe  that  his  enem^  has  threatened,  wavlaid 
and  attempted  violence  to  him,  and  is  about  to  inflict  on  him  loss  of  life  or 
great  bodily  harm ;  but  in  such  case  he  may  lawfully  use  such  force  as  shall 
be  necessary  to  avert  such  impending  danger;  and  it  is  always  a  question 
for  a  jury  to  judge  of  the  reasonableness  of  the  apprehended  danger,  and  the 
unfeigned  belief  of  its  existence  by  the  person  imperilled  by  it.  One  person 
has  no  right  to  seek  another  for  tne  purpose  of  killing  him,  and  cannot  rely 
upon  the  law  of  self-defence  to  excuse  his  act,  although  he  may  have  be- 
lieved that  he  had  been  threatened,  waylaid  and  assaulted  by  the  deceased, 
who  would  at  some  future  time  execute  his  design  to  kill  him.  —  Oder  v. 
The  Commonwealth,  Ct  App.  Ky.,  Leg.  Adv.,  August  22,  1882;  Rep., 
August  16,  1882 ;  Ky.  L.  Rep.,  July,  1882. 
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CaiMiKAL  Law  —  Continued. 

—  Sealed  letter^  Obscene  vfriting,  *—  A.  sealed  letter  ii  not  within  the  pro- 
hibition of  section  8898,  however  indecent  or  obscene  in  its  contents;  but  if 
there  is  any  such  delineation  or  lan^^uage  put  upon  the  envelo})e  containing 
it,  it  thereby  becomes  non-mailable,  and  the  person  depositing  it  in  the  xnau 
thereby  commits  a  crime.  —  United  States  v.  LoftiSi  U.  S.  Dist  Gt  Dist. 
Greg.,  Pac.  Coast  L.  J.,  August  19,  1882. 

—  Declaraiione  of  defendant  —  OhjeeHone  to  juror.  — ^The  prosecution  hav- 
ing proved  that  aefendant  had  said  he  would  kill  deceased  on  the  day  he  was 
actually  killed,  the  defence  were  not  allowed  to  prove  declarations  made  by 
defendant  on  the  morning  of  that  day  as  to  his  intent  to  leave  the  place  that 
morning:  held,  no  error.  Objections  to  juror  are  waived  if  not  taken  be- 
fore the  juror  is  sworn. — The  State  v.  Powers,  Sup.  Ot.  Oreg^,  Am.  L.  Mag., 
August,  1882. 

—  Mieednduct  of  jury — Verdict  — Intoxicating  liquors  — Juror — New  trial — 
Homicide. --'Vf  hen,  on  a  trial  for  homicide,  there  is  reason  to  suspect 
that  a  juror  has  drank  so  much  as  to  unfit  him  for  the  proper  discharge  of 
his  duty,  the  verdict  should  be  set  aside.  Jurors  cannot  impeach  their  ver- 
dict by  affidavit  — The  People  v.  G-ray,  Sup.  Ct  Gal.,  rac  Coast  lu  J., 
August  12,  1882. 

—  Embezzlement  —  National  Banking  Association  —  Misapplication  of 
funds  —  Intent.  —  It  was  the  intention  of  Congress  to  make  criminal  the 
misapplication  and  conversion  of  the  fUnds  of  national  banking  associations 
without  regard  to  whether  or  not  the  party  so  misapplying  received  any  of 
the  funds  or  other  advanta^  directly  or  indirectly.  If  it  appears  that  the 
funds  of  the  banking  association  have  been  abstracted  or  wilfully  misapplied 
by  defendant,  he  is  precluded  from  denying  that  it  was  done  with  unlawful 

.intent  — United  States  v.  Lee,   Gir.  Gt.  North.  Dist.  N.  T.,  Fed.  Bep., 
August  15, 1882. 

Murder — Motive  for  commission  of —  Erndence. — On  a  trial  for  murder, 

if  the  controlling  motive  of  the  prisoner  was  to  obtain  possession  of  the  hus- 
band's money,  and  in  so  doing,  both  husband  and  wife  were  murdered,  it 
cannot  be  doubted  that,  on  the  trial  for  the  murder  of  either,  the  motive 
which  led  to  the  commission  of  the  double  crime  may  be  shown.  —  Erb  v. 
The  Commonwealth,  Sup.  Gt.  Pa.,  Pittsb.  L.  J.,  July  19,  1882. 

Murder  in  first  degree.  —  Prisoner  and  deceased  had  a  quarrel,  deceased 

striking  prisoner  with  a  billy  and  his  fist  while  on  the  ground.  They  after- 
wards shook  hands  and  separated.  Next  morning  the  prisoner  armed  him- 
self with  a  gun,  and  shot  the  deceased,  on  the  street,  in  the  back,  just  after 
he  had  quietly  passed  him.  Evidence  was  admitted  showinj^  that  the  pris- 
oner had  made  threats  the  night  before  that  he  would  kiu  the  deceased. 
Held,  murder  in  the  first  degree. — Nevling  v.  The  Commonwealth,  Sup.  Ct 
Pa.,  July  19,  1882. 

«—  Indictment  -r-  Separate  offences  —  Distinct  counts  —  Habeas  corpus.  — 
Separate  offences  of  the  same  class  and  growing  out  of  the  same  transactions 
may  be  loined  in  one  indictment  in  separate  counts,  provided  they  are  such 
as  may  be  "  properly  joined."  A  person  who  breaks  into  a  house  with  in- 
tent to  steal  therefrom,  and  actually  steals,  may  be  punished  under  separate 
indictments  for  two  offences  or  one,  at  the  election  of  the  power  prosecuting 
him.  A  person  sentenced  under  such  an  indictment  cannot  be  released  on 
habeas  corpus  on  the  CTound  that  distinct  offences  were  improperlv  joined. 
—  £x  parte  Peters,  U7  S.  Gir.  Ct  West  Dist  Mo.,  Fed.  Bep.,  July  11, 1882. 

^— See  Elsctions. 

Damages.  —  Measure  of — Appropriation  of  land  for  railroad. — Plaintiff 
was  owner  of  one  hundred  and  twenty  acres  of  land,  consisting  of  three 
forties  in  line  from  east  to  west  The  land  was  occupied  and  tued  by  him 
as  one  farm,  his  residence  being  on  the  easterly  forty.    Defendant,  having 
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Damaoks  —  Continued. 

located  the  line  of  its  railway  across  the  two  westerly  forties,  instituted 
proceedings  for  condemnation.  Held,  that  in  assessing  the  compensation  to 
De  paid  to  the  plaintiff  he  is  entitled  to  have  the  effect  of  the  appropriation 
of  the  right  of  way  across  the  two  westerly  forties  upon  the  eastern  forty 
considered  and  taken  into  account,  although  the  petition  for  the  appoint" 
mentof  commissioners  described  the  two  westerly  forties  only. —  wilmes 
V.  Minneapolis  and  Northwestern  B.  Co.,  Sup.  Ct  Minn.,  N.  W.  Rep.,  July 
15,  1882. 

For  injuriea  caused  by  foLlUng  into  a  Hole  in  a  sidewalk,  — Plaintif  fell 

into  a  hole  in  a  sidewalk  in  the  city  of  Lexington,  of  which  hole  members 
of  the  City  Council  had  notice,  the  plaintiff  recovered  a  Judgment  against 
the  city  for  the  sum  of  $600.  The  quantum  of  damages  in  such  a  case  is 
with  the  Jury,  and  they  had  the  right  to  consider  the  physical  suffering  of 
the  plaintiff  in  estimating  tiie  amount  of  recovery.  A  drunken  man  nas 
the  right  to  presume  that  the  streets  and  sidewalks  of  a  city  are  safe  to 
passers  thereon.  —  City  of  Lexington  v.  Auger,  Jr.,  Ct  App.  Ky.,  Leg. 
Adv.,  July  26, 1882;  Ky.L.  Sep.,  July,  1882. 

Negligence —  Vacant  property —  Injury  to  travellers, — There  is  no  obli- 
gation upon  the  owner  of  a  vacant  lot  or  unused  brick-yard  to  fence  it,  so  far 
as  his  duty  to  passers-by  is  concerned.  So,  when  a  boy  eight  years  of  aee 
was  drowned  m  a  well  dug  in  an  open  field,  over  one  hundred  feet  fh>m  the 
highway,  the  owners  thereof  cannot  be  held  negligent  in  permitting  the 
well  to  remain  without  a  gua^rd.  —  Gillespie  o.  McG^wan,  Sup.  Ct  Pa.,  Ch. 
Leg.  N.,  September  16, 1882. 

Ckmtraet  —  Profits  —  Speculative  —  Certain.  — Damages  for  breach  of  con- 
tract cannot  be  measured  oy  the  loss  of  expected  profits  where  the  latter  are 
speculative  or  uncertain,  depending  on  contingencies  that  cannot  be  traced 
with  reasonable  certainty.  Profits,  however,  are  the  best  measure  of  dam- 
ages where  the  loss  is  ascertained  and  the  amount  can  be  ascertained  with 
certainty.  —  AUis  v,  McLean,  Sup.  Ct.  Mich.,  Sep.,  July  26,  1882 ;  Ohio 
L.  J„  July  20,  1882;  Leg.  Adv.,  August  8,  1882. 

-^-^  Married  woman  —  Measure  of  damages, — In  an  action  for  wrongfully 
causing  the  death  of  a  married  woman  by  negligent  medical  treatment,  no  in- 
struction to  the  effect  that  the  damages,  if  any,  thus  caused  should  be  assessed 
the  same  as  though  she  had  been  an  unmarried  woman,  taking  into  account 
her  age,  health,  habits,  education,  expectancy  in  life,  and  her  degree  of 
ability  to  perform  various  kinds  of  labor  and  earn  money,  is  erroneous,  as 
the  damages  should  be  assessed  on  the  same  basis  as  though  she  were  un- 
married..—  Stuhlmuller,  Admr.,  v.  Cloughly,  Sup.  Ct  Iowa,  N.  W.  Bep., 
July  22,  1882. 

— ^  FUnoage  caused  by  extraordinary  freshet  —  ZAabUUy  of  owners  of  boom 
partly  causing  damage,  —  A  company  which  has  constructed  works  (in  this 
case  a  boom)^  in  a  public  river,  in  a  proper  manner,  and  by  authority  of  the 
Legislature,  is  not  liable  for  damages  for  flowage  of  land  caused  by  an  extraor- 
dinary freshet,  such  as  the  company  could  not  reasonably  have  anticipated 
and  provided  against,  even  though  damages  may  have  been  to  some  extent 
occasioned  by  the  presence  of  sucn  works  in  the  river.  —  Borcbardt  v.  Wassan 
Boom  Co.,  Sup.  Ct  Wis.,  Pac.  Coast  L.  J.,  July  16,  1882 ;  Leg.  Adv.,  August 
8,1882. 

DzKB.  —  Construction  of — I^eseription,  —  Where  a  deed  conveyed  land  by 
metes  and  bounds,  described  as  running  west  nineteen  feet  six  inches,  and  by 
another  clause  provided  that  the  grantee  should  have  full  liberty  of  "  buila- 
ing  against  the  brick  house  on  the  west  side  "  of  the  lot,  held,  that  though 
the  true  measurement  would  extend  the  west  line  of  the  lot  beyond  the 
brick  house,  yet  it  was  the  intention  of  the  jprantor  to  convey  only  to  the 
house,  and  the  grantee  could  not  go  beyond  it  —  Moore  v.  Bapner,  Ct  App. 
Md.,  Ch.  Leg.  N.,  September  2, 1882. 
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Ejxctmsntb.  —  Patent — Estoppel — Mineral  land, — In  an  action  of  eject- 
ment, a  patent  for  land  eranted  by  the  United  States  cannot  be  collaterally 
attacked.  An  owner  of  real  estate  who  stands  by  and  allows  improvements 
to  be  made  thereon,  while  he  may  not  be  permitted  to  claim  the  improve- 
ments,  will  not  thereby  be  estopped  to  assert  title  to  the  fee.  One  making^ 
application  for  patent  to  mineral  land  is  required  by  law  to  put  on  the 
premises  notice  thereof  The  courts  will  presume  such  notice  g^ven ;  which 
notice  is  of  itself  a  warning  to  all  that  the  parties  are  about  appl3ung  for  a 
patent — seeking  to  obtain  title.  If  one  party  knows  the  facts,  or  has  op- 
portunity to  know  them,  and  chooses  to  take  his  chances,  the  other  party  is 
not  estopped.  A  promise  to  convey  title  when  obtained  will  not  estop  the 
promisor  to  assert  such  title  by  action  in  ejectment.  —  St.  Louis  Smcuting 
and  Kefining  Co.  v.  Green,  IT.  o.  Cir.  Ct  Dist  Col.,  Col.  Lb  Rep.,  Augostk 
1882. 

Equitable  title, — Ejectment  cannot  be  grounded  on  an  equitable  title  or 

on  an  estoppel  in  ;>aw. — Suttleo.  Richmond,  Fredericksbuig  and  Potomac 
R.  Co.,  Sup.  Ct.  App.  Va.,  Rep.,  July  19, 1882. 

Blkctionb.  —  Requisite  of  indictment  for  preventing  qualified  voter  —  Federal 
statute —  National  election, — Indictment  for  unlawfully  preventing  a  (quali- 
fied voter  fVom  freely  exercising  the  right  of  suffrage,  must  affirmatively 
state  facts  necessary  to  give  the  Federal  court  jurisdiction.  No  Federal 
statute  can  interfere  with  voters,  except  at  an  election  for  representative  in 
Congress,  and  then  only  as  to  their  protection  in  voting  for  a  representative 
in  Congress.  —  United  States  v,  Cahill,  U.  8.  Cir.  Ct.  Bast  Dist  Mo.,  Ky. 
L.  Rep.,  August,  1882;  Rep.,  August  16,  1882;  Cent  L.  J.,  August  14, 
1882. 

Equity.  —  Injunction  —  Obligation  of  contract  —  Repeal  of  charter — Slocks 
holder — Constitutional  laio. —  Where  the  Legislature  of  a  State  has  re- 
pealed the  charter  of  a  street  raili^oad  company,  and  transferred  its  franchises 
and  track  to  another,  and  the  corporation  refuses  to  seek  a  remedy  in  the 
courts,  a  stockholder  of  the  company  will  have  a  stand  ins  in  a  court  of 
equity,  who  asks  an  injunction  on  the  ground  that  the  repealing  statute  im- 
pairs the  obli^tion  of  a  contract  Tne  effect  of  the  repeal  of  an  act  of 
incorporation  is,  that  the  statute  no  longer  exists,  and  whatever  force  the  law 
may  give  to  transactions  entered  into,  and  which  were  authorized  by  the 
charter  while  in  force,  the  corporation  can  originate  no  new  transactions  de- 

Sendent  on  the  power  conferred  by  the  charter.  Whatever  power  is  depon- 
ent solely  on  the  |^rant  of  the  charter,  and  which  could  not  be  exercised  by 
unincorporated  private  persons  under  the  general  laws  of  the  State,  is  abro- 
gated by  the  repeal  of  the  law  which  granted  these  special  rights.  A  statute 
which  repeals  an  act  of  incorporation,  and  at  the  same  time  creates  a  new 
one  with  similar  powers,  the  use  of  which  requires  the  exercise  of  the  right 
of  eminent  domain,  is  not  in  conflict  with  the  Constitution,  of  the  United 
Stntes,  if  it  provides  for  compensation  for  the  property  of  the  extinct  corpo- 
ration so  taken  by  the  new  one.  —  Greenwood  v.  Union  Freight  R.  Co.,  CJ. 
S.  Sup.  Ct,  Rep.,  August  28,  1882. 

-^-^  Jurisdiction  of — Proceeding  under  statute  —  Power  of  Congress  —  BUI 
of  discovery,  —  A  proceeding  in  aid  of  execution  under  a  statute  forms  no 

Eart  of  an  equitv  jurisdiction,  which,  as  vested  in  the  courts  of  the  United 
tates,  by  the  Constitution  thereof,  is  presumed  to  be  inalienable.  Con- 
gress may,  by  proper  legislative  enactment  change  the  rules  of  pleading 
and  procedure  in  courts  of  law  or  of  equity.  In  actions  of  discovery  the 
relief  sought  is  knowledge  of  property  belonging  to  the  debtor,  applicable 
either  in  law  or  equity  to  the  payment  of  the  creditor's  judgment  Coufts 
of  equiW  will  not  entertain  a  bill  for  discovery  to  assist  a  suit  in  another 
court,  if  the  latter  is  of  itself  competent  to  jmnt  the  same  relief^  for  in  such 
case  the  jurisdiction  should  be  left  to  the  functionaries  of  the  court  where 
the  suit  is  pending. — Bx  parte  Boyd,  U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  Sep- 
tember 6,  1882. 
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Equitt  —  Continued. 

— —  Copyright  —  Discovery  —  Penalties  and  forfeUures  —  Damages,  —  A  de- 
murrer will  lie  to  an  allegation  in  a  bill,  tbe  answer  to  which  may  subject 
the  defendant  to  anything  in  the  nature  of  a  penalty  or  forfeiture — as  an 
allegation  concerning  the  number  of  copies  sold  and  on  hand  of  a  pirated 
map.  The  penalties  and  forfeitures  given  by  section  4965  of  the  Bevised 
Statutes  (17  otat  214 J;  for  an  infringement  of  a  copyright,  cannot  be  en- 
forced in  a  suit  in  equity;  and  a  prayer  in  a  bill,  that  the  plate  and  unsold 
copies  of  a  pirated  map  be  delivered  up  to  an  officer  of  the  court  for  cancel- 
lation and  destruction  is  demurrable,  as  askine  the  enforcement  of  such  for- 
feiture. Damages  as  well  as  profits  may  now  be  recovered  in  a  suit  in  equity 
for  an  infringement  of  a  patent,  but  not  a  copyright  —  Chapman  v.  Ferry, 
U.  S.  Cir.  Ct.  Dist  Oreg.,  Pac  Coast  L.  J.,  July  212,  1882. 

'  Absconding  debtor  —  Equitable  assets,  —  Where  a  debtor  absconds,  leav- 
ing no  legal  assets  which  can  be  attached  at  law,  a  proceeding  in  equity  may 
be  had  against  his  equitable  assets  to  satisfy  the  le^al  claims  of  creditors, 
and  the  court  will  take  cognizance  of  such  proceeding  in  the  first  instance 
without  first  reouiring  a  judgment  at  law  and  execution  returned  unsatisfied. 
— Merchants'  National  Bank  v.  Paine,  Sup.  Ct  B.  L,  Cb.  Leg.  N.,  July  16, 
1882. 

Spedfie  performanee  —  Executory  agreements —  Consideration —  Volun- 


tary achtowUdgment  of  gift.  —  A  court  of  equity  will  not  interfere  with 
executed  gifts  or  covenants,  except  upon  the  ground  of  fraud ;  nor  will  it 
enforce  a  mere  voluntary  executory  obligation,  though  under  seal.  In  cases 
of  executorv  agreements,  the  consideration  may  always  be  inquired  into, 
whether  unaer  seal  or  not  An  acknowled^ent'of  part  payment  of  a  debt 
contained  in  a  stipulation  under  seal  delivered  to  the  debtor,  may  be  re- 
garded as  -An  executed  gift  pro  tanto  of  the  debt  though  the  instrument  be 
voluntary. — Lamprey  v.  Lamprey,  Sup.  Ct  Minn.,  Bep.,  July  19,  1882. 

— Errors  and  aopeals — Costs  —  Final  decree  —  Private  expenses  of  com- 
plainant, — Whilst  in  ordinary  cases  an  appeal  does  not  lie  from  a  decree  in 
equity  for  costs  only,  yet  it  does  lie  when  the  costs  are  directed  to  be  paid, 
not  by  a  particular  party,  but  out  of  a  fund  in  the  hands,  or  under  the  con- 
trol, of  the  court  A  decree  made  by  a  Circuit  Court  of  the  United  States, 
directing  the  payment  of  costs  and  expenses,  out  of  a  fund  in  court,  to  the 
complainant — the  fund,  in  the  mean  time,  remaining  in  the  court  in  course 
of  administration,  —  is  ^ro  tanto  a  final  decree  from  which  an  appeal  will  lie 
to  the  Supreme  Court  One  iointly  interested  with  others  in  a  common  fund, 
and  who,  in  good  faith,  maintains  the  necessarjr  litigation  to  save  it  from 
waste  and  destruction  and  secure  its  proper  application,  is  entitled  in  equity 
to  reimbursement  of  his  costs  as  between  solicitor  and  client  either  out  of 
the  fund  itself,  or  b^  proportional  contribution  from  those  who  receive  the 
benefit  of  the  litigation.  Such  a  complainant  however,  is  not  entitled  to  an 
allowance  for  his  private  expenses,  such  as  travelling  fares  and  hotel  bills ; 
nor  for  his  own  time  or  personal  services. — Trustees  of  Int  Imp.  Fund,  v. 
Greenough,  17.  S.  Sup.  Ct,  Rep.,  July  12,  1882 :  Int  Rev.  Rec,  September 
18, 1882. 

—  Ejectment — Controversy  brought  into  chancery  —  Estoppel  in  pais  — 
Wills,  —  As  a  general  rule,  a  controversv  concerning  title  to  land  should  be 
brought  in  a  common  law  court ;  equity  6as  jurisdiction  in  exceptional  cases 
only.  When  the  legal  title  to  land  is  alone  m  question  it  needs  no  support 
from  equities ;  nor  will  an  estoppel  in  pais  be  admitted  to  overthrow  the 
legal  title.  Although  eouity  will  treat  real  estate  as  personalty  when  its 
conversion  is  absolutely  airected  by  the  will,  the  estate  remains  realty  so  far 
as  not  disposed  of  by  the  will. — Shaw  v.  Chambers,  Sup.  Ct  Mich.,  Rep., 
July  12,  1882. 

— —  Reformaiion  of  will,  —  A  court  of  equity  has  no  power  to  reform  a  will 
devising  real  estate.  —  Chambers  v.  Watson,  Sup.  Ct  Iowa,  Sup.  Ct  Trans ., 
August  1, 1882. 
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Eqttitt — Continued. 

— ~  Specific  perfinrnanee — Ifuurance  policy  —  PaymetU,  —  A  court  of  equity 
will  enroroe  the  performance  of  a  contract  to  deliver  a  policy  of  iuBurance 
in  accordance  with  the  contract  between  the  insured  ana  the  company,  and 
haying  accepted  Jurisdiction  for  that  purpose  will  retain  it  for  the  puroote 
of  decreeing  payment — Heberto.  Mut  Life  Ina.  Co.,  U.  S.' Cir.  Ct  Dist 
Oreg.,  Bep.,  August  16,  1882;  Fed.  L.  J.,  August,  1882;  Fed.  Bep.,  August 
16, 1882;  CentX.  J.,  August  4,  1882. 

"--^  I^junctum — Damages, — A  court  of  chancery  has  an  inherent  power  to 
assess  damages  upon  the  dissolution  of  an  injunction.  Such  assessment 
becomes  an  Incident  of  the  principal  case,  and  enables  the  court  to  do 
entire  equity  between  the  parties,  and  it  would  seem  to  be  the  duty  of 
the  court  to  proceed  in  the  case  and  not  compel  the  party  to  resort  to 
an  independent  action  at  law  for  the  recovery  of  his  aamagea.  —  Lea  0. 
Deakin,  U.  S.  Cir.  Ct  North.  Dist  Dl.,  Int  Rev.  Bee,  September  4, 1882; 
Bep.,  September  6,  1882. 

Bill  Jor  profits  and  damages  fir  infrinacment — Jurisdiction, — A  bill 

in  equity  to  ascertain  and  recover  the  profits  and  damages  for  an  infringe- 
ment of  patent  will  be  dismissed ;  the  patentee  has  his  standing  in  court  upon 
an  infringement,  and  he  will  recover  his  profits  and  damages  as  an  incident 
thereto. — Boot  «.  Lake  Shore  and  Michigan  Southern  £  Co.,  U.  S.  Sup. 
Ct,  Rep.,  September  6, 1882. 

See  Fbaudb  (Statutx  of)  ;  Iksvrangx  (Lifx)  ;  JuRiSDicrioN. 

EsTOFPXL.  —  Settlement  of  account, — When,  upon  what  is  intended  to  be  a 
complete  settlement  of  an  account,  one  deliberately  conceals  a  part  of  his 
demand,  he  is  estopped  from  afterwards  presenting  and  enforcing  the 
claim.  —  Iron  Cliffs  Co.  v,  Gingrass,  Sup.  Ct  Mich.,  Am.  L.  Mag.,  August, 
1882. 

'^^  Banks  and  hanking — Deposit  —  Payment,  —  A.  upon  the  death  of  his 
wife  discovered  that  she  had  made  deposit  in  a  bank  of  certain  of  his  funds 
in  her  individual  name.  He  at  once  notified  the  cashier  not  to  pay  the 
amount  to  any  one,  and  was  advised  by  that  officer  to  procure  some  one  to 
act  as  administrator  of  his  wife's  estate.  In  pursuance  of  his  advice,  A. 
subsequently  procured  B.  to  act  as  his  wife's  administrator,  in  order  that 
the  money  might  be  withdrawn  from  bank,  and  on  demand  the  bsnk  after^ 
wards  paid  the  whole  amount  deposited  in  the  name  of  A.'s  wife  to  fi.  In 
an  action  subsequently  brought  by  A.  against  the  bank  to  recover  the 
amount  of  the  plaintifi''s  funds  thus  paid,  held,  tiiat  the  evidence  showed  that 
the  money  was  paid  by  defendant  to  B.  with  the  consent  of  the  plaintiff, 
and  by  his  procurement,  and  that  hence  he  was  estopped  from  brinsvig  this 
action. — McDermott  v.  Miners'  Savings  Bank  of  Pittson,  Sup.  Ct  ra.,  W. 
N.  C  August  10, 1882. 

-^"^ State,  —  The  doctrine  of  estoppel  applies  to  the  State  as  well  astopri- 
vate  individuals.  — State  v.  Ober,  Sup.  Ct  La.,  Bep.,  September  18, 1882. 

-^See  Bjxothxnt;   Landlobi>-Tkkant. 

EyiDKNCK  —  Contract  —  Written  —  Contemporaneous  parol  evidence,  — In  the 
absence  of  some  averment  that  by  f^ud  or  mistake  in  the  execution  of  a 
written  contract  something  was  omitted  from  the  writing,  evidence  of  a  con- 
temporaneous parol  agreement,  tendine  to  vary  and  contradict  the  written 
contract  is  inadmissible. — Belcher  v.  Mulhall,  Sup.  Ct  Texas,  Texas  L. 
Bep.,  July,  1882. 

m.^— Parol — Corroborative — Equity  practice, — Parol  evidence,  clear,  ex- 
plicit, and  unequivocal  in  its  nature,  is  admissible  to  show  that  an  ss8ifl;n- 
ment  absolute  on  its  face,  was  in  reality  given  only  as  collateral  security. 
Where  there  is  such  evidence  to  show  the  actual  intent  of  the  parties  at 
the  time  of  the  assignment,  both  previous  and  subsequent  declarations  of 
the  assignee  as  to  the  true  nature  of  said  assignments  are  admissible  ss  cor- 
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Eyidskox  —  Continued. 

roborative  evidence  thereof.  —  Eutz's  Appeal,  Sup.   Ct.   Pa.,  W.  N.  O., 
August  17,  1882. 

See   Bills    Asm    Notes;     Guardian- Ward;     Insurakcx   (Lifx): 

Wmrxss. 

ExxcDTiON.  —  Zrtfvy  and  sale  of  property  of  third  person,  —  Where  a  levy 
has  been  made  on  property  wnere  the  aebtor  has  no  title  or  interest,  the 
property  sold,  the  execution  returned  satisfied,  and  afterward  the  property 
IS  replevined  by  a  third  party,  to  whom  it  is  finally  adjudged  by  the  court, 
the  creditor  may  make  application  to  the  court  to  vacate  the  levv  and  satis- 
faction, and  to  award  a  new  execution.  —  Zeigler  v.  McCormicK,  Sup.  Gt. 
Neb.,  Oh.  Leg.  N.,  July  29,  1882 ;  N.  W.  Rep.,  July  16, 1882. 

— ^  Verbal  agreement  of  purchaser  to  hold  property  for  benefit  of  another--' 
Trust  ex  maleficio, — A  mere  naked  verbal  agreement  on  the  part  of  a  pur- 
chaser at  a  judicial  sale  to  hold  property  purchased  at  said  sale  with  his 
own  money  for  the  benefit  of  the  defendant  iq  the  execution  will  not  raise  a 
trust  in  said  purchaser  for  said  defendant  Where,  however,  said  pur- 
chaser is  plaintiff  in  the  execution,  and  by  reason  of  the  agreement  en- 
tered into  by  him  with  defendant,  persons  are  prevented  from  bidding  at 
the  sale,  properties  which  would  otherwise  be  sold  separatelv  are  sold  to- 

Sther,  and  a  certain  ^art  of  the  costs  of  said  sale  are  paid  by  defendant, 
ese  circumstances  will  be  held  sufficient  to  raise  in  said  purchaser  a  trust 
ex  malefleio  for  said  defendant.  —  Heath's  Appeal,  Sup.  Ct.  Pa.,  Pittsb.  L. 
J.,  August  2,  1882. 

Supplementary   proceedings — Federal  courts.  —  The  examination   of    a 

judgment  debtor  to  enable  the  creditor  to  discover  property  to  be  applied 
to  the  payment  of  his  judgment  may  be  directed  by  statute,  and  will  oe  a 
legal  remedy ;  and  the  Federal  courts  will  follow  the  statute  in  ordering  the 
examination.  —  Ex  parte  Boyd,  U.  S.  Sup.  Ct,  Rep.,  July  19,  1882. 

BxRCxrroBS.  —  Executors  as  co-representatives — Remedy  between,  —  Owing 
to  the  community  of  interest  no  action  lies  at  law  by  one  executor  or  admin- 
istrator against  his  co-representative,  but  the  remedv  is  in  e(][uity.  So, 
where  complainants,  as  executors,  seek  to  recover  a  deficiency  arising  upon 
the  sale  of  mortgaged  premises  sold  for  satisfaction  of  a  mortgage  made  by 
defendant,  a  co-executor  and  one  of  the  obligees  in  the  bond,  ana  mortgagee 
in  the  mortgage  executed  bv  himself;  they  are  properly  in  a  court  of  equity, 
and  having  in  their  hands  toe  fiinds  out  of  which  defendant's  commissions 
are  payable  for  his  services  as  executor,  they  can  retain  the  sum  due  as  his 
share,  and  apply  it  to  reduce  bis  indebtedness  to  the  estate.  —  Ransom  et  aL, 
Exrs.,  V.  Geer,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  July  25,  1882; 
Kep.,  July  19,  1882. 

See  Bills  and  Notes. 

Factor.  —  See  Principal  and  Aobnt. 

Fkdkral  Courts.  —  Jurisdiction  —  Chltusive  assi^ment. —  Where  there  is 
an  assignment  for  the  purpose  of  enabling  plaintiff  to  bring  an  action  in  the 
Federal  court,  he  pretending  to  pa;^'  for  the  coupons  by  a  check,  but  in  fact 
having  no  real  interest  in  the  case,  it  is  collusive,  and  the  court  should  dis- 
miss tne  suit  —  Fountain  v.  Town  of  Angelica,  U.  S.  Cir.  Ct  North.  Dist 
N.  Y.,  Oh.  Leg.  N.,  July  29,  1882;  Rep.,  July  19,  1882;  Cin.  L.  Bui., 
August  14,  1882 ;  Int  Rev.  Rec,  September  11,  1882. 

Foreign  corporation  —  Alien, — A  corporation  of  another  State  can  sue 
an  alien  corporation  in  the  Federal  courts.  —  Merchants'  Man.  Co.,  v.  Grand 
Trunk  R.  Co.,  U.  S.  Cir.  Ct  N.  Y.,  Daily  Reg.,  September  6.  1882. 

See  Crxditors' Bill ;  Exrcution;  Jurisdiction;  Taxation. 

Fixturbs.  — Marble  counter  slabs, — Marble  counter  slabs  in  a  store,  where 
the  counter  is  complete  without  them,  and  weather  vanes  attached  to  the 

l       vol.  8— 4 
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PiXTUBSS  —  Oontinued. 

roof  of  a  b6u8e,  are  not  parts  of  the  realty,  and  hence  do  not  pass  to  the 
sherilTs  vendee  of  the  land.  —  Harmony  Huilding  Assn.  v,  Berger,  Sup.  Ct. 
Pa.,  PitUb.  L.  J.,  August  80,  1882;  Bep.,  August  28,  1882. 

Fraud — See  Guardiak-Ward. 

Frauds  (Statutx  of).  —  Ouaraniy. — Whenever  a  person's  promise  is  in 
effect  to  pay  his  own  debt,  it  is  not  within  the  Statute  of  Frauds,  although 
in  form  and  incidentally  it  guarantees  the  debt  of  another.  —  Wilson  ji. 
Hentges,  Sup.  Gt.  Minn.,  Bep.  August  2,  1882. 

lUauUing    tmat — Trustee  ex  malefido, — A.,  B.  and    C  were  Joint 

holders  of  a  mortgage.  The  mortgaged  premises  being  put  up  at  public 
sale  by  the  assignee  Tor  the  creditors  of  tne  morteagor,  they  were  bid  in  by 
A.  in  pursuance  of  an  agreement  between  the  three  that  he  should  buy 
for  iheir  joint  benefit  The  agreement  was  signed  by  A.  and  B.  only,  and 
they  only  paid  the  purchase-money.  C,  when  asked  after  the  sale  to  con- 
tribute nis  share,  declined,  sayine  that  he  was  makini:  other  arrangements 
for  the  settlement  of  his  claim.  The  deed  was  made  to  A.  and  B.,  who  re- 
sold the  premises  at  a  profit.  Held,  that  the  Statute  of  Frauds  was  a  bar 
to  the  claim  of  G.  to  snare  in  the  profit,  and  further,  that  his  conduct  had 
not  been  such  as  to  entitle  him  to  relief  in  equity.  —  Yeager  and  Gunn's 
Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  August  17, 1882. 

Garnishmjckt.  —  See  Attaohmxnt  Bxxcution. 

GuARAiTTT  —  Principal  eoniraet  ^ianed  by  principal  only  —  Ouarcmiy  <m 
same  paper,  hut  undated,  — Plaintiff  sued  oefendant  as  guarantor,  declarinf^on 
a  paper  purporting  to  be  the  guaranty  of  the  defendant  and  described  it  as 
beanng  aate  November  18,  1874.  The  principal  contract  bore  date  Novem- 
ber 18,  1874,  and  was  signed  by  the  principal  only ;  at  the  foot  thereof  and 
on  the  same  sheet  of  paper,  was  the  contract  of  guaranty  signed  by  defend- 
ant only ;  it  bore  no  aate,  but  referred  in  its  terms  to  the  principal  contract; 
it  was  proven  by  parol  evidence  that  both  contracts  were  signed  the  same 
day.  Held,  that  tnese  contracts  were  separate  instrumenta,  and  that  the 
guaranty  being  signed  by  a  different  party  did  not  take  its  date  from  the 
principal  contract;  it,  tnerefore,  not  being  dated,  did  not  conform  to  the 
paper  described  in  the  declaration,  and  was  not  admissible  in  evidence  to 

Srove  the  contract  of  the  defendant. —Phillips,  Beceiver, «.  Smoot,  Sup.  Ct 
Hst  Columbia,  Wash.  L.  Bep.,  July  19, 1882. 

GuARDiAK- Ward.  —  Oift  —  Ward  to  guardian  —  Fraud — Evidence,  —The 
gift  from  a  ward  to  a  euardian  is  voidable ;  and  the  burden  of  proof  is  on 
the  donee  to  show  that  the  transaction  was  fair;  and  that  the  donor  had 
competent  and  disinterested  advice  as  to  the  subject-matter  of  the  gift. 
Mere  lapse  of  time  is  no  protection  to  the  guardian;  for,  while  it  is  proof 
of  acquiescence  and  confirmation,  there  can  be  no  confirmation  by  the 
donor  without  a  knowledge  of  the  invalidity  of  the  gift,  and  of  his  risht  to 
set  it  aside ;  and  it  is  incumbent  on  the  donee  to  establish  such  knowledge, 
by  substantial  facts  proved ;  and,  also,  that  the  aoquiesoence  was  the  fne 
and  intelligent  choice  of  the  donor,  and  not  the  product  of  the  confidential 
relation.— Wade  v.  Pulsifer,  Sup.  Ct  Vt,  Bep.,  August  16, 1882;  Ohio 
L.  J.,  August  1, 1882. 

Habkab  Corpus. — See  Crdokal  Law. 

Homxstbad.  — Judgment  for  tort  —  Exemption, — The  homestead  exemption 
applies  only  to  '*  debts  contracted,"  and  does  not  extend  to  judgments  in 
actions  grounded  on  a  tort  —  Meredith  v.  Holmes,  Sup.  Ot  iUa.,  Bep., 
August  28,  1882. 

Husband  and  Wife.  —  See  Trusts. 

Injunction  —  Contempt  of  court, — A  notice  by  telegraph  of  the  granting 
of  an  injunction  is  sufficient  to  place  the  party  disregarding  sueh  noUflca- 
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Injukction — Continued. 

tion  in  contempt^  provided  such  notice  proceed  from  a  source  entitled  to 
credit,  and  inform  the  defendant  clearly  and  plainly  from  what  act  he  must 
abstain.  It  is  an  established  rule  of  the  Court  of  Chancery,  that  is  not  open 
to  any  party  to  question  the  orders  of  the  court,  or  any  process  issued 
under  its  authority  by  disobedience.  An  attempt  to  justify  such  diso- 
bedience by  showinf^  that  the  act  was  committea  after  consultation  with 
counsel,  and  apon  his  advice  to  disre^puil  the  notice,  will  afford  the  de- 
fendant neither  justification  nor  palliation.  —  Cape  May  and  ShellenjKers' 
Landing  B.  Co.  v.  Johnson,  Ct.  Cnanc.  N.  J.,  N.  J.  L.  «J.,  August,  1882. 

Bee  Equitt;  Patsnts;  TaADX-MABKS. 

iKBOLYXsroT.  — /Ve/er0fie«  of  creditors.  — While  an  insolvent  debtor  may  pre- 
fer a  creditor,  the  preference  must  be  voluntary  and  unconditional.  Any 
bargain  for  the  personal  advantage  of  the  debtor  as  a  consideration  for  the 

E reference  renders  it  illegal.  An  agreement  between  the  debtor  and  one  of 
is  creditors  that  in  the  event  of  the  insolvency  of  the  former  he  will  prefer 
the  latter,  is  in  the  nature  of  a  secret  lien  which  is  fraud  on  the  creditors, 
who  subsequently  deal  with  the  debtor  without  any  knowledge  thereof,  and 
wilt  not  be  enforced  against  them.  —  Smith  o.  Craft,  U.  S!  Cir.  Ct.  Dist 
Ind.,  Cin.  L.  Bui.,  August  4,  1882;  Fed.  Bep.,  August  15,  1882. 

Inbxtrakgk  (Firx).  —  Insurable  interest  —  Oommission  merehant  and  ware^ 
fwueeman — Orain  on  deposit  in  elevators,  —  A  commission  merchant  en- 
gaged in  buying  and  selling  grain,  and  who  in  connection  with  such  business 
owns  and  operates  in  the  usual  way  an  elevator,  has  such  an  interest  in  the 
grain  deposited  in  the  elevator  as  to  authorial  him  to  insure  it  for  full  value ; 
the  fact  that  his  contract  with  the  depositors  stipulates  that  the  grain  on 
deposit  is  subject  to  his  charges  and  that  fire  is  at  owner's  risk  does  not  affect 
the  right  to  insure.  —  Baxter  p.  Hartford  Fire  Ins.  Co.,  U.  S.  Cir.  Ct  Dist. 
Ind.,  Kep.,  July  26,  1882;  Wis.  Leg.  N.,  August  8,  1882;  Fed.  Rep.,  July 
11, 1882 ;  Cent.  L.  J.,  July  21, 1882 ;  Am.  L.  Kec,  August,  1882 ;  Ins.  L.  J., 
August,  1882. 

Lass —  Proximate  cause  —  Court  and  jury.  —  The  plaintiff's  goods,  being 

insured  by  the  defendants  against  fire,  were  upon  a  steamboat  at  the  time  of 
its  collision  with  another  vessel ;  fire  at  once  broke  out  on  the  steamboat 
and  rendered  it  impossible  to  run  the  engine  or  pumps  to  extinguish  the 
fire,  or  to  pump  out  the  water  flowing  in  through  the  breach  causeid  by  the 
collision.  After  some  time  the  steamboat  sank,  carrying  down  the  plain- 
tiff's goods,  which  were  not  burned  nor  actually  touched  by  the  fire.  Held, 
that  it  was  for  the  jury  to  decide,  upon  all  the  circumstances  of  the  case, 
what  was  the  proximate  cause  of  the  loss  sustained  by  the  plaintiffs,  and 
whether  it  was  the  result  of  the  fire.  —  New  York  and  Boston  Despatch  Ex- 
press Co.  V.  Traders'  and  Mechanics*  Ins.  Co.,  Sup.  .Tud.  Ct.  Mass.,  Bep., 
July  19,  1882. 

Adjusted  loss  —  Liability  —  Defences.  —  Where  a  loss  has  been  adjusted 

between  an  insurance  company  and  a  policy  holder,  the  adjustment  is  a  new 
and  independent  agreement,  and  an  action  lies  thereupon.  In  such  action, 
the  company  cannot  set  up  by  way  of  defence  breaches  of  warranties  in  the 
original  policv.  An  insurance  company  can  escape  liability  upon  an  ad- 
justed loss  only  in  a  clear  case  of  rraud  or  error,  in  which  the  burden  of 
proof  is  upon  the  company.  —  Godchaux  v.  Merchants'  Mutual  Ins.  Co., 
Sup.  CU  La.,  Rep.,  July  12,  1882. 

Ckmtrtict  —  Conditions  construed.  — Conditions  and  warranties  in  policies, 

especiallv  where  numerous  and  in  fine  print,  should  be  strictly  construed 
against  tne  Insurer;  and  if,  in  reading  the  written  part  of  the  policy  in  con- 
nection with  the  condition  or  warranty,  there  be  doubts  as  to  whether  it  was 
intended  to  include  a  certain  hazardous  article  in  the  risk,  the  assured  are 
entitled  to  the  benefit  of  the  doubt  —  Stout  v.  Commercial  Union  Assur. 
Co.,  U.  S.  Cir.  Ct  DUt  Ind.,  Fed.  Rep.,  July  18,  1882. 

Defects  in  proof  of  loss  —  Waiver  —  Over^insurance  —  Execution  but  won- 
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delivery  of  truat  deed.  —  A  reAual  to  pay  on  the  specific  ground  that  the 
title  was  unsatisfactory  is  a  Mraiver  of  oojections  to  defects  in  proofs  of  loss, 
concerning  which  notning  is  said.  Where  the  property  is  over-insured  with 
the  knowledge  of  the  company,  and  the  policy  is  treated  as  valid  by  the  levy 
of  assessments  both  before  and  after  the  loss,  a  provision  in  the  contract 
making  the  policy  void  in  case  of  over-insurance  is  waived.  The  execution 
of  a  trust  deed  to  another  of  which  he  was  ifl:norant,  though4ie  had  consented 
that  it  might  be  done,  where  there  had  beisn  no  delivery  and  the  property 
was  treats  in  all  respects  as  if  no  such  instrument  had  been  executed,  and 
•  the  control  of  it  had  never  been  surrendered,  does  not  affect  the  representa- 
tion of  the  insured  that  his  title  is  that  of  fee  simple.  —  Walsh,  Admz.,  v. 
Vermont  Mutyal  Fire  Ins.  Co.,  Sup.  Ct.  Yt,  Ins.  L.  J.,  July,  1882. 

Reinewrance — Payment  of  Use  than  eum   inawred  for  —  Recovery, — 

Where  an  insurance  company,  after  havine  taken  a  risk  and  reinsured  in 
another  company  to  indemnify  itself  against  loss  on  its  policy,  dischaiges  its 
liability  by  toe  payment  of  a  less  sum  than  that  for  which  the  original  insur- 
ance was  effected,  the  sum  so  paid  by  it  will  be  taken  as  the  amount  of  dam- 
age sustained,  and  the  measure  of  indemnity  to  be  recovered  from  the 
reinsuring  company ;  provided  such  sum  is  wiuiin  the  amount  of  the  rein- 
surance policy,  and  ooes  not  exceed  the  amount  of  actual  loss,  and  such 
policy  contains  no  condition  for  prorating  loss  or  limiting  liability.  —  Detroit 
Fire  and  Marine  Ins.  Co.  v.  Commercial  Mutual  Ins.  Co.,  Sup.  CL  Ohio, 
Ins.  L.  J.,  July,  1882. 

"—^Tneuranee  on  mortgaged  premiaea  —  Equitable  righta  of  tnortgaaee^  — 
On  December  16, 1879,  C.,  owning  a  piece  of  land,  insured  a  mill,  machinery 
and  fixtures  therein  against  damage  by  fire  in  the  Northwestern  Manufac- 
turers' Mutual  Insurance  Company  for  $2,000.    December  18,  1879,  C.  bor- 
rowed of  defendant  R.  $5,200,  for  which  he  gave  his  note  on  five  yearn, 
secured  by  a  mortgage  of  the  land  mentioned,  duly  recorded  December  22d, 
and  covenanted  with  B.  that  at  all  times  during  its  continuance  he  would 
keep  the  buildings  insured  for  $6,200,  payable  in  case  of  loss  to  R.,  to  the 
amount  then  secured  by  the  mortgage.    December  28,  1879,  C.  insured  the 
mill,  machinery,  and  fixtures  for  $1^500  in  one  company,  and  for  $2,000  in 
another ;  the  losses  being  made  payable  by  indorsements  upon  the  policies 
to  R.,  as  her  interest  might  appear.    On  July  9,  1880,  the  insured  property 
was  totally  destroyed  by  fire.    Before  this  time  R  had  no  knowledge  of  the 
first  insurance.    The  losses  on  the  three  insurances  were  adjusted  by  C.  and 
the  insurance  companies  at  $4,298.08,  as  the  true  value  of  the  property  de- 
stroyed, so  that  the  losses  payable  to  R.  were  scaled  from  $8,600  (the  face  of 
the  last  two  policies)  to  $2,242.20,  which  sum  was  paid  to  R.  and  applied  on 
C.'s  note.    The  loss  under  the  first  insurance  was  scaled  and  adjusted  at 
$1,817.70,  and  that  sum  agreed  to  be  paid  C.  accordingly.    This  was  done 
July  19,  1880,  and  on  the  same  day  the  certificate  issued  to  C.  on  the  first 
insurance  in  lieu  of  a  policy  was  for  value  assigned  to  the  plaintiffs.    Held^ 
that  R.  has  an  equitable  lien  on  the  proceeds  of  the  first  msurance,  and  is 
entitled  to  recover  the  same  to  be  applied  on  her  note  and  mortgage. — 
Amer  v.  Northwestern  Manufacturers*  Mutual  Ins.  Co.,  Sup.  Ct.  Minn.,  N. 
W.  Rep.,  August  6,  1882. 

Statementa  of  applieant —  Breach  of  warranty,  —  In  an  application  for 

a  policy  of  insurance  on  a  certain  building,  the  same  was  described  as  a 
dwelling-house  occupied  by  the  applicant  It  was  as  a  matter  of  fact  an 
unfinished  building  which  never  was  occupied  by  the  applicant  or  any  one 
else.  By  the  terms  of  the  policy  issued  m  pursuance  01  such  application, 
the  appncation  was  made  part  or  said  policy,  and  all  statements  contained 
therem  were  warranted  to  oe  true.  A  loss  having  occurred  under  the  policy, 
and  suit  having  been  brought  thereon :  held,  that  the  plaintiff  had  been  I 

guilty  of  a  breach  of  warranty  which  precluded  his  risot  of  recovery.— 
Pottsville  Mutual  Fire  Ins.  Co.  v,  Promm,  Sup.  Ct.  Pa.,  W.  N.  C,  Septem- 
ber 7,  1882. 
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Imbubakcx  (Lirs). —  T^ender  of  premtum — Forfeiture  for  non^paytneni, —  In 
n  action  on  a  policy  of  life  insurance  to  recover  the  amount  of  the  poHcj, 
on  the  death  of  the  insured,  the  company  cannot  set  up  in  defence  a  forfeit- 
ure of  the  {>oIicy  by  failure  to  pay  or  tender  the  premium  on  a  particular* 
day  named  in  the  policy,  where  tne  policy-holder  was  misled  as  to  the  day 
of  payment  and  tender  bv  information  derived  from  the  duly  authorized 
Afifents  of  the  company,  wbereby  tender  was  not  made  till  after  such  date. — 
^Ivage  V.  John  Hancock  Mutual  Life  Ins.  Co.,  U.  S.  Cir.  Gt.  East.  Dist  N. 
Y.,  Fed.  Rep.,  July  25,1882. 

—  J2u/0  where  ageniineerts false  eiatemenU . in  application — Evidence. — 
Where  an  agent  of  an  insurance  company  has  examined  an  applicant  upon 
questions  contained  in  a  blank  application,  and  undertakes  to  nil  in  the  ap- 
plicant's answer,  the  applicant  has  the  right  to  presume  that  his  answers 
have  been  written  down  as  given ;  and  if  he  has  answered  all  questions  tru- 
ly, and  signs  the  application  under  the  impression  that  his  answers  have 
been  correctly  reduced  to  writing,  a  policy  issued  on  the  faith  of  the  appli- 
cation will  not  be  invalidated  by  false  answers  inserted  in  the  application  by 
the  company's  agent  without  the  applicant's  knowledge,  even  wnere  the  ap- 
plication is  made  a  part  of  the  policy  and  contains  a  declaration  that  the 
answers  contained  tnerein  '*  are  mil,  complete,  and  true ;  and  it  is  agreed 
that  this  declaration  and  warranty  shall  form  the  basis  of  the  contract  be- 
tween the  undersigned  "  and  the  company.  In  such  cases  oral  evidence  is 
admissible  to  prove  that  the  questions  contuined  in  the  application  were  an- 
swered truly  by  the  applicant.  —  Lueder's  Executor  v,  Hartford  Xdfe  and 
Annuity  Ins.  Co.,  U.  S.  Cir.  Ct  East  Dist.  Mo.,  Fed.  Bep.,  July  11,  1882. 

— ^  Equity  —  Power  to  enforcing  nayment  of  polic^f,  —  Equity  has  jurisdic- 
tion to  enforce  the  performance  of  a  contract  to  deliver  a  policy  of  insur- 
ance, and  having  taxen  jurisdiction  for  that  purpose,  will,  in  case  there  has 
been  a  loss  or  death,  retain  it  for  the  purpose  of  decreeing  payment  of  the 
policy.  A  contract  to  issue  a  plain  life  insurance  policy  upon  the  life  of  the 
applicant  for  $16,000  payable  to  his  wife,  according  to  the  form  in  use  b;^  the 
company,  is  sufficiently  certain  to  be  enforced ;  and  if  there  is  any  extrinsic 
reason  wb^  it  should  not  be  enforced,  as  that  it  was  procured  by  fraud  or 
falsehood,  it  must  be  set  up  as  a  defence.  —  Herbert  v.  Jtfutual  Life  Ins.  Co., 
n.  S.  Cir.  Ct  Dist  Oreg.,  Ins.  L.  J.,  August,  1882. 

-~-^  Representationa  of  insured —  When  material —  Waiver  of  conditions  of 
policy.  —  Representations  of  an  applicant  for  insurance,  which  did  not  af- 
fect the  risk,  and  which  could  not  nave  influenced  the  action  of  either  party 
in  making  the  contract,  although  untrue,  will  not  forfeit  the  policy,  if 
made  in  good  faith,  even  though  the  representations  be  made  a  part  of  the 
contract,  and  it  provides  that  the  policy  shall  cease  if  they  be  found  in  any 
respect  untrue,  in  this  case,  the  insurea  stated  that  he  was  insured  in  another 
company  for  $6,000.  He  had  been  insured  in  that  company  for  $10,000, 
but  the  policy  had  ceased  by  reason  of  his  failure  to  pay  a  premium.  Held^ 
that  this  untrue  statement  did  not  forfeit  the  policy.  Although  the 
aeent  of  the  company  to  receive  premiums  had  no  right  to  alter  the  terms 
of  the  policy,  yet,  bavins  received  premiums  upon  the  condition  that  the 
policy  should  not  be  forieited  by  reason  of  the  insured  travelling  beyond  the 
limits  prescribed  in  the  policy,  the  company  having  received  those  pre- 
miums from  the  a^nt,  and  being  in  court  claiming  their  right  to  .  retain 
them,  have  ratified  his  acts  and  waived  their  forfeiture.  —  Germania  Life 
Ins.  Co.  V.  Rudwig,  Ct.  App.  Ky.,  Ins.  L.  J.,  August,  1882. 

Life  insurance — Agency  —  Evidence. —  A  policy  of  insurance  contained 

a  provision  that  the  same  snould  be  forfeited  if  the  insured  should  fail  to 
give  notice  to  the  secretary  of  the  insurance  company  of  any  change  in  his 
residence.  The  insured  did  chanee  his  residence  and  notified  the  u^ent 
through  whom  he  had  obtained  his  policy  and  from  whom  he  received  his 
notices  of  assessment,  and  to  whom  he  paia  the  same.  After  his  removal  he 
continued  to  receive  the  like  notices  and  to  make  like  payments  to  the  same 
agent.  Held^  that  he  had  sufficiently  complied  with  the  provision  of  the  policy 
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requiring  him  to  give  notice  of  his  change  of  residence,  and  that  said  policy 
was  not  in  consequence  forfeited.  Whatever  an  agent  says  or  does  in  the 
transaction  of  the  business  he  is  employed  to  perform  may  be  given  in  evi- 
dence to  affect  his  principal.  But  his  declarations  made  after  the  enira- 
tion  of  such  agency  or  after  the  business  in  which  he  has  engaged  has  been 
fully  settled  cannot  be  so  used. — United  Brethren  Mutual  Aid  Society,  v. 
McDermond,  Sup.  Ct.  Pa.,  W.  N.  C,  September  7,  1882. 

Inbur^ncx  (Mutual  Company).  —  Pleading  —  Covenant —  fnmranee  —  Mu- 
tual insurance  company  —  Payee  —  Variation  of  contract,  —  Where  a  cer- 
tificate of  membership  issued  under  seal  by  a  life  insurance  company,  contains 
the  name  of  the  person  to  whom,  on  the  death  of  the  member,  payment  is  to  be 
made,  the  payee  can,  on  non-payment  of  this  amount  fixed,  maintain  coy- 
enant  against  the  company.  Wnere  such  a  certificate  contains  an  agreement 
to  pay  the  proceeds  of  an  assessment  to  be  levied  on  the  member's  oeath,  the 
rate  of  which  assessment  is  fixed  by  a  paper  accompanying  the  certificate, 
evidence  is  inadmissible  to  show  that  prior  to  the  issue  of  the  certificate,  but 
unknown  to  the  member,  a  rate  of  assessment  lower  than  that  named  in  said 
paper  was  agreed  upon  by  the  directors  of  the  insurance  company.  —  York 
County  Mutual  Aid  Assn.  v.  Myers,  Sup.  Ct  Pa.,  Rep.,  July  19,  1882. 

Intsbkal  RByBNUB. — Ififbrmers  —  Rewards. — Under  the  Internal  Reyenue 
Act  of  June  6,  1872,  and  the  circular  of  the  commissioner  of  July  81, 1878, 
relative  to  rewards  for  information  leading  to  the  detection  and  punishment 
of  persons  guilty  of  violating  the  intemalreyenue  laws,  an  informer  is  en- 
titled only  to  such  percentage  on  the  net  amount  of  money  recovered  as  the 
commissioner  shall  allow  and  the  secretary  of  the  treasury  shall  approve.  — 
Green  v.  United  States,  U.  S.  Ct  of  Claims,  Rep.,  July  28, 1882. 

JUDOHSNT.  —  Foreign  insurance  company  —  Want  of  notice — Removal  to  Fed- 
eral court.  —  In  a  suit  by  a  resident  of  Virginia  against  a  non-resident  life 
insurance  company,  on  a  policy  of  insurance  effected  out  of  Virginia;  an 
order  of  publication  was  made  and  published,  a  judgment  was  obtained 
against  the  defendant  and  on  an  attachment  being  issued  and  a  debtor  of  the 
defendant  summoned  by  garnishment  a  judgment  was  also  rendered  against 
such  debtor.  These  judgments  were  rendered  April  9,  1878.  On  Septem- 
ber 6,  1878,  the  defendant  appeared  and  averred  tliat  it  had  had  no  notice  of 
the  proceedings ;  asked  that  the  judgments  be  reopened,  which  was  granted. 
It  tnen  demurred  and  pleaded,  and  asked  that  the  cause  be  removed  to  Uie 
Federal  courts,  which  was  granted,  Held,  no  error. — Smith  v.  Life  Asso- 
ciation of  America,  Sup.  Ct  App.  Va.,  Va.  L.  J.,  August  1882. 

JuRiRDiCTiON. —  Concurrent  —  Extent  of  pending  suit  in  another  State —  Equity 
jurisdiction,  —  Even  among  courts  of  concurrent  jurisdiction,  the  rule  that 
the  one  which  first  takes  cognizance  is  entitled  to  decide  all  questions  arising 
in  the  case,  is  confined  to  suits  between  the  same  parties,  seeking  the  same 
relief,  and  to  such  questions  as  ordinarily  and  properly  arise  in  the  progress 
of  the  first  case,  and  does  not  extend  to  all  matters  which  may,  by  possibil- 
ity, become  involved  in  it  The  pendency  of  a  suit  in  one  State  is  no  bar, 
either  at  law  or  in  equity,  to  another  suit  in  another  State  for  the  same  mat- 
ter, and  between  the  same  parties.  In  cases  of  fraud,  trusts,  or  contract  the 
jurisdiction  of  a  court  of  equity  is  sustainable  wherever  the  person  can  be 
found,  although  lands  not  witlliin  the  jurisdiction  may  be  affected  by  the 
decree.  —  Davis  v.  Morriss,  Ex.  Sup.  Ct  App.  Va.,  Va.  L.  J.,  August, 
1882. 

—  Federal  question  —  Municipal  corporation  —  Contract,  —  When  there  is  a 
Federal  question  involved  in  the  suit,  the  Circuit  Court  has  jurisdiction,  un- 
der actor  March  8,  1875,  without  regard  to  the  citizenship  of  the  parties. 
When  a  municipal  corporation  has  made  a  contract  during  the  existence  of 
a  State  law  which  provides  an  adequate  remedy  by  compulsory  taxation 
through  the  courts,  that  remedy  is  a  vital  element  of  the  contract  The  sub- 
sequent repeal  of  that  law,  and'  the  adoption  of  a  new  constitution  prohib- 
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iting  the  levy  of  any  judgment  tax,  and  limiting  all  taxation  to  the  current 
support  of  the  local  government,  would,  if  valid,  impair  the  obligation  of 
such  a  contract  The  mvalidity  of  such  enactments  must  be  decreed  by  any 
court  trying  such  a  case  before  a  judgment  enforcing  the  contract  by  the 
original  remedy  of  a  judgment-tax  can  be  rendered.  —  Sawyer  v.  Pansh  of 
Concordia,  U.  8.  Cir.  Ct.  West.  Dist  La.,  Fed.  Rep.,  August  8,  1882. 

~^See  FI&DBRA.L  Couars. 

Lakd  Grants.^ See  Railroads. 

L ANDLORD-TsNAKT.  —  Lease  —  Estoppel.  —  Where  a  party  being  rightfully 
in  possession  of  real  estate,  signs  a  lease  agreeing  to  pay  rent  to  one  wnom  he 
supposes  to  be  a  receiver  with  authority  to  take  possession  of  the  property,  he 
is  not  estopped  from  afterwards  showing  the  want  of  authority  and  title  on 
the  part  or  the  lessor;  such  a  cnse  does  not  come  within  the  rule  that  the 
tenant  shall  not  deny  the  title  of  his  landlord.  —  Phillips,  Receiver,  v. 
Smoot,  Sup.  Ct  Dist  Columbia,  Wash.  L.  Rep.,  July  19, 1882. 

— ^  L  andlord — EvicHon  —  Question  for  jury.  —  Where  a  landlord  enters 
wrongfully  upon  the  demised  premises  and  does  such  acts  as  make  the  oc- 
cupancy of  the  building  unsafe,  it  is  an  eviction.  The  intention  with  which 
the  acts  were  done  is  not  a  question  for  the  jury.  —  Skally  v,  Shute,  Sup. 
Jud.  Ct  Mass.,  Wis.  Leg.  N..  September  7,  1882. 

LiBXL.  —  PriviUffed  commimieations  —  MercaniiU  agency  —  Notification 
sheets  of.  —  A  communication  is  privileged  when  made  in  good  faith  in  an- 
swer to  one  having  an  interest  in  the  information  sought,  and  it  will  be 
privileged  if  volunteered,  when  the  part^  to  whom  it  is  made  has  an  interest 
in  it,  and  such  party  stands  in  such  relation  to  him  as  to  make  it  a  reasona- 
ble duty,  or  at  least  proper,  that  he  should  give  the  information.  Verbal 
statements  of  a  mercantile  agency,  made  in  relation  to  plaintiffs'  business 
credit  and  standing  to  their  subscribers,  who  had  an  interest  in  knowing  the 
facts,  and  in  answer  to  inquiries  made  by  them,  if  made  in  good  faith  and 
upon  information  on  which  defendant  relied,  are  privileged,  and  cannot  be 
made  the  foundation  of  an  action.  Where  defenoants,  in  the  course  of 
their  business,  issued  **  daily  notification  sheets,"  and  sent  them  to  all  their 
subscribers,  irrespective  of  their  interest  in  the  question  of  plaintiffs'  credit 
and  standing,  ana  this  sheet  was  distributed  to  persons  having  no  interest  in 
being  informed  of  the  condition  of  plaintiffs'  firm,  this  fact  robs  it  of  the 
protection  of  a  privileged  communication,  and  if  it  contains  a  libel  on  the 
plaintiffs,  defenoants  cannot  escape  responsibility  for  such  libel  on  the  plea 
that  it  was  a  privileged  communication  to  their  subscribers.  — Erber  v.  Dun, 
U.  S.  Cir.  Ct  East  Dist  Ark.,  Fed.  Rep.,  July  18,  1882. 

LiGXNSES.  —  See  Municipal  Corporation. 

Limitations.  —  See  Bills  and  Notes. 

Married  Woman.  —  See  Damages. 

Mineral  Lands.  —  Possession  of  surface  by  miner — Ouster — Ejectment — 
Section  SSBO,  United  States  Eevised  Statutes,  —  A  miner,  in  actual  posses- 
sion of  the  surface  of  mineral  lands  and  seeking  the  vein  or  lode  tnerein, 
may  maintain  his  possession  (possessio  pedis)  against  all  persons  having  no 
better  right  to  the  premises,  and  may  maintain  ejectment  against  them,  if 
ousted.  ~  Field  v.  Gray,  Sup.  Ct  Arizona  Terr.,  Rep.,  July  12,  1882. 

Mistake. — Money  paid  under  a  mistake  can  be  recovered, — Where  the 
receiver  of  a  bank  pays  a  dividend  due  to  a  creditor  a  second  time,  under  the 
false  impression  that  the  creditor  had  never  been  paid  the  dividend  due,  the 
receiver  can  recover  back  the  amount  paid  a  second  time.  —  Kerr  v,  Ames, 
Sup.  Ct  Pa.,  PitUb.  L.  J.,  August  2,  1882. 

Mortgage. — Redemption  by  judgment-creditor  of  mortgagor. — A  redemp- 
tion from  foreclosure  sale,  by  a  judgment-creditor  of  the  mortgagor,  of 
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property  exceeding  in  value  the  amount  of  the  Jugdment  and  the  sum  paid 
to  make  snch  redemption,  satisfies  the  judgment  and  extinguishes  the  ngfat 
to  make  fiirther  redemptions  by  virtue  of  the  same  judgment — Sprague  «. 
Martin,  Sup.  Ct.  Minn.,  N.  W.  Rep.,  July  16, 1882. 

— *  Pcfwer  of  sale  —  Waiver  by  filing  eroes-bill  to  foreclose,  —  Where,  on  bill  to 
enjoin  the  executor  of  a  mortgagee  from  making  sale  of  mortgaged  prem- 
ises under  a  power  of  sale  in  the  mortgage,  the  executor  flies  a  crosa-bill  to 
foreclose  the  mortgage,  this  may  be  treated  as  a  waiver  of  any  purpose  to 

Sroceed  under  the  power. — Warrick  «.  Hull,  Sup.  Ct.  Bl.,  Wis.  Jj&g,  N., 
eptember  7, 1882. 

MuHidPAL  Bonds. — Bona  fide  purchaser — Recitals — A%Ukority  of  law. — 
Where  bonds  of  a  municipality  are  issued  without  conforming  to  the  pro- 
visions of  law  authorizing  their  issue,  and  the  bonds  do  not  contain  reciUls 
to  show  that  they  are  issued  in  conformity  to  law,  such  bonds  are  not  valid 
even  in  the  hands  of  a  holder  for  value.  —  Chosen  Freeholders  of  Bergen 
County  V.  Merchants*  Exchange  National  Bank  of  New  York,  IT.  8.  Cir.  CL 
South.  I>ist  N.  T.,  Rep.,  July  26,  1882 ;  Fed.  Rep.,  August  8,  1882. 

MuKioiPAL  CoRPOBATioirB.— BoTGu^A  councU — Ordinance— Penalty —  Wooden 
buildings,  —  As  a  rule,  the  municipal  authorities  of  a  borough  have  the 
right,  without  especial  legislative  authorization,  to  impose  penalties  by  ordi- 
nance, but  the  power  must  be  exercised  reasonably,  and  not  oppressively. 
In  the  absence  of  express  legislative  authority,  a  borough  or  city  cannot  pass 
an  ordinance  providm^  for  a  forfeiture  of  property.  There  is  no  implied 
authority  in  tne  council  of  a  small  or  sparsely  settled  borou£;^h  to  pronibit 
the  erection  within  its  limits  of  wooden  buildings. — KneecQer  v.  Burgess 
and  Town  Council  of  Norristewn,  Sup.  Ct  Pa.,  Rep.,  July  12, 1882. 

Ordinances — License  —  Rights  of  alien,  —  An  ordinance  providing  that 

the  board  of  supervisors  may  grant  a  license  only  when  recommended  by 
twelve  citizens  or  taxpayers  in  the  block  where  the  proposed  business  is  to 
be  carried  on,  is  void,  as  being  a  case  of  delegated  powers.  Licenses  cannot 
be  required  as  a  means  of  prohibiting  any  of  the  avocations  of  life  which 
are  not  injurious  to  public  morals  or  dangerous  to  public  health ;  nor  can 
conditions  be  annexed  to  their  issue  which  would  tend  to  such  prohibition. 
An  alien  between  whose  country  and  the  United  States  there  is  a  treaty  stip- 
ulating for  equal  rights  of  the  citizens  of  such  country  in  common  with 
those  of  other  countries  with  which  the  United  States  have  a  treaty,  has  the 
ri^^ht  to  pursue  any  lawful  business  here,  and  cannot  be  prevented  oy  an  in- 
valid ordinance  of  the  supervisors  of  a  county.  —  In  re  Quong  Woo,  U.  S. 
Cir.  Ct  Dist  Cal.,  Ch.  Leg.  N.,  September  2,  1882;  Lit  Rev.  Rec:,  Sep- 
tember 18,  1882;  Fed.  Rep.,  September  19,  1882. 

National  Bakks.  —  National  Banking  Act  —  Jurisdiction  of  State  courts — 
Application  of  payments,  — The  section  of  the  National  Banking  Act  pro- 
vimng  for  hearing  and  determining  actions  brought  against  a  national  bank 
was  designed  to  confer  jurisdiction  upon  proper  State  courts,  and  leave  such 
courts,  after  the  action  is  commenced,  to  be  governed  solely  by  the  State 
statutes,  so  far  as  their  mode  of  proceeding  is  concerned,  including  even  a 
change  of  place  of  trial.  Where  there  is  no  agreement  between  the  parties 
as  to  the  application  of  payments,  there  is  nothing  in  the  policy  of  toe  law 
which  would  apply  all  payments  first  upon  the  principal  debt;  and  such 
payments  must  be  held  to  nave  been  applied,  pro  rata,  upon  both  the  prin- 
cipal and  the  accrued  interest;  and  the  burden  of  proof  is  on  the  defendant 
to  establish  an  agreement  for  a  different  application  of  the  payments. — Kin- 
ser  V,  Farmers'  National  Bank  of  Centreville,  Sup.  Ct  Iowa,  N.  W.  Rep*, 
July  22,  1882. 

National  banks  discounting  notes — Rate  of  interest  authorised  to  charge  — 

Remedy,  — A  person  who  procures  the  discount  by  a  national  bank  of  prom- 
issory notes  of  others,  held  by  him,  bio  indorsing  the  same,  at  an  unlawful  rate 
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of  interest,  may  maintain  an  action  to  recover  back  from  the  bank  twice  the 
amount  of  such  interest,  under  the  provisions  of  the  United  States  Revised 
Statutes,  section  5198,  giving  the  right  to  such  an  action,  and  this,  notwith- 
standing the  transaction  would  not,  under  the  law  of  the  State  where  the 
bank  isTocated,  be  usurious  if  between  private  persons.  —  National  Bank  of 
Giversville  o.  Johnson,  U.  S.  Sup.  Ct,  Cin.  L.  Bui.,  August  21,  1882. 

Nboligxngb. — SwnaU  at  eroasings,  —  In  actions  to  recover  for  injuries  re- 
ceived bj  the  pfaintifTs,  bv  reason  of  the  frightening  of  the  team  they  were 
driving,  caused  by  the  sudden  opening  of  the  escape  valves  of  an  engine  at- 
tached to  one  of  the  defendant's  trains,  standing  at  a  public  crossing,  it  was 
held,  that  the  fact  that  the  defendant  did  not  provide  a  flagman  at  the  cross- 
ing, or  give  other  signals  to  warn  the  plaintins  of  the  movements  of  the  en- 
gine, should  be  considered  in  determining  the  question  of  defendant's  negli- 
gence, such  signals  being  required  not  alone  to  pervent  collisions,  but  to  en- 
able travellers  upon  the  nigh  way  to  guard  against  other  accidents  as  well. — 
Hart  o.  Chicago,  Bock  Island  and  Pacific  K.  Co.,  Sup.  Ct.  Iowa,  Am.  L. 
Bee,  July,  1882. 

^-—  Railroad  companies  —  Contributmy  negligence  —  Duty  of  company  to  seat 
ptLSsengera — Standing  on  platforms, — A.,  a  passenger  upon  a  railroad 
train,  was  unable,  in  consequence  of  the  crowded  condition  of  the  cars,  to  ob- 
tain a  seat  Although  there  was  standing  room  inside  he  placed  himself  on 
or  near  the  edge  of  Uie  outside  platform,  and  rode  there  for  some  distance, 
with  his  back  against  the  end  car  window,  holding  on  by  an  iron  rail  affixed 
to  the  car.  While  in  this  position  a  jolt  occurred,  by  wnich  he  was  thrown 
upon  the  track  and  injured.  Suit  having  been  brought  by  him  against  the 
company  to  recover  damages  for  the  injury  done  him :  held^  that  the  court 
should  have  peremptorily  instructed  the  junr  that  the  plaintiff  had  been 
guilty  of  such  contributory  negligence  as  to  defeat  his  right  of  recovery.  — 
Oamden  and  Atlantic  R.  Co.  v.  Hoosey,  Sup.  Ct.  Pa.,  W.  N.  C,  August  10, 
1882;  Cent  L.  J.,  August  25,  1882. 

•^—  StabU'keeper —  Injury  to  horse.  —  In  an  action  against  a  stable-keeper  for 
negligence,  whereby  it  was  claimed  the  plaintiff's  horse,  stabled  tnerein 
was  injured:  held,  that  the  defendant  was  not  an  insurer  of  the  safety  of  the 
horse,  and  was  responsible  only  on  the  ground  of  negligence,  and  that  plaintiff 
did  not  contribute  to  the  injury.  —  Dennis  v,  Huyk,  Sup.  Ct  Mich.,  Ohio 
L.  J.,  September  7,  1882. 

Contributory  —  Master  and  servant  —  Question  for  jury,  — If  a  master  or 

another  servant,  standing  towards  the  servant  injured  in  the  relation  of  su- 
perior or  vice-principal,  orders  the  latter  into  a  situation  of  danger,  and  he 
obeys  and  is  thereby  injured  the  law  will  not  charge  him  with  contributory 
negligence,  unless  the  danger  was  so  glaring  that  no  prudent  man  would  have 
entered  into  it,  even  under  orders  from  one  having  authority  over  him.  If 
the  circumstances  be  such  that  men  of  ordinary  intelligence  may  honestly 
differ  as  to  the  question  of  negligence,  it  must  be  left  to  the  jury.  -^  Miller  v. 
Union  Pacific B.   Co.,  U.  S.  Cir.  Ct,  Dist  Col.,  Fed.  Bep.,  July  25,  1882. 

-^—  Master  and  servant,  —  Error  ofjudament  — Where  certain  rigging  ap- 
paratus was  removed  by  the  master,  believing  that  no  danger  would  result 
and  the  master  afterwards  directed  the  servant  to  come  to  a  certain  portion 
of  the  structure,  to  which  the  apparatus  had  been  attached,  where  be  him- 
self was,  and  the  servant  obeyed,  and  while  he  was  where  ordered  to  be  the 
structure  gave  way  in  consequence  of  the  removal  of  the  apparatus :  held,  no 
such  evidence  of  negligence  as  would  render  the  master  liaole  to  the  servant 

--Sykes  v.  Packer,  Sup.  Ct  Pa.,  Bep.,  July  19,  1882. 

• 

''^Presumption  of —  Burden  of  proof.  —  In  'a  suit  by  one  injured  by  the  ex- 
plosion or  a  boiler,  against  the  owner  of  the  boiler,  whose  servants  were 
operating  it  the  mere  fact  of  the  explosion  raises  a  presumption  of  negli- 
gence on  the  part  of  the  owner,  even  tnough  he  occupied  no  contract  relation 
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term  of  the  foreign  patent*  a  subsequent  extension  of  the  foreig^npatent  can- 
not be  invoked  to  extend  the  term  of  the  domestic  patent.  Whether  an 
American  patent  is  void  ab  initio  because  the  term  was  not  limited  on  its 
face,  is  not  decided.  —  Bate  Refrigerating  Co.  v.  Oillett,  U.  S.  Cir.  Ct  DisL 
N.  J.,  Int  Rev.  Rec,  September  (  1882;  Gh.  Leg.  N.,.  September  16, 1882; 
Gin.  L.  Bui.,  September  4,  1882. 

— -  See  Bills  JlSJ}\  Notks  ;  ^uitt, 

PRACTICI.  —  Judgment  —  Conclusive  eWett  —  Modijieation  —  Writ  of  error 
coram  nobis.  — It  is  a  general  rule  of  law  that  all  the  judgments,  decrees,  or 
other  orders  of  the  court,  however  conclusive  in  their  character,  are  under 
the  control  of  the  court  which  pronounced  them,  during  the  term  at  which 
they  are  rendered  or  entered  of  record,  and  may  then  be  set  aside,  vacated, 
or  modified  by  the  court ;  also,  that,  after  the  term  has  ended  all  final  judg- 
ments and  decrees  of  the  court  pass  beyond  its  control,  unless  steps  be  taken 
during  that  term,  by  motion  or  otherwise  to  set  aside,  modify  or-  correct 
them ;  and  if  errors  exist,  they  can  only  be  corrected  by  such  proceedings, 
by  writ  of  error  or  appeal,  as 'may  be  allowed  in  a  court  which,  by  law,  can 
review  the  decision.  To  this  rule  there  has  always  existed  an  exception, 
founded  on  the  common-law  writ  of  error  coram  nobis,  which  brought  be- 
fore the  same  court  where  the  error  was  committed  certain  mistakes  of  fact 
not  put  in  issue  or  passed  upon  by  the  court  But  if  the  error  was  in  the  Jud^ 
ment  itself,  the  wnt  did  not  lie.  "What  was  formerly  done  by  this  writ  is 
now  attained  by  motion  and  affidavits  when  necessary.  —  Bronson  v.  Schal- 
ten,  U.  S.  Sup.  Gt,  Int  Rev.  Rec,  July  24,  1882.; 

Opening  judgments  after  expiration  of  term,  —  The  court,  by  virtue  of  its 

equity  power,  may  grant  relief  by  opening  a  judgment  obtained  upon  default, 
even  after  the  term  at  which  the  default  occurred,  80,  where  judgment  was 
entered  apiinst  sureties  on  a  bail  bond,  for  failure  to  surrender  their  princi- 
pal, if,  auer  the  term  they  surrender  their  principal,  the  court  in  the  exer^ 
cise  of  its  discretion  may  open  the  judgipent  ior  further  proceedings.-— 
The  Commonwealth  v.  Howard,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  July  16, 1882. 

—  Change  of  venue  —  Error — Subsequent  proceedings  —  Appeal. — Where 
a  chanp^  of  venue  has  been  wrongfully  granted,  all  proceed mgs  of  the  case 
following  and  including  such  change  are  without  authority  of  law,  and  the 
Supreme  Court  cannot  be  required  to  view  them  on  appeal — Gilenan, 
Admr.,  v.  Donovan.  Sup.  Ct  Iowa,  West  Jur.,  August,  lw2. 

'^'^  Filing  of  report  of  referee  —  General  denial — Issue  raised  by  deposit 
turns — Objections  to — Brief  of  counsel.  —  The  mere  failure  of  a  referee 
to  file  his  report  within  the  time  fixed  in  the  order  of  reference  does  not 
invalidate  it  The  existence  of  a  corporation  plaintiff  is  not  put  in  issue  by 
a  general  denial  of  an  alleged  cause  of  action.  Objections  io  the  admission 
of  depositions  in  evidence,  except  for  incompetency  or  irrelevancy,  must  be 
"made  and  filed  before  the  commencement  of  the  trial,"  or  they  come  too 
late.  A  question  discussed  in  the  brief  of  the  counsel,  but  not  raised  in  the 
record,  will  not  be  considered.  —  Dietrich  o.  Land  Northwestern  R.  Co., 
Sup.  Ct  Neb.,  N.  W.  Rep.,  July  15,  1882. 

See  JuDOMXNT. 

Pbikoipal-Aoemt.  —  Factor,  liability  of,  —  Where  a  factor  is  instructed  to 
sell  goods  upon  credit,  and  in  his  letter  of  instruction  is  informed  that  his 
principal  will  dispose  of  the  note  of  the  purchaser,  the  factor  will  be  liable 
to  his  principal  for  the  amount  of  the  note,  if,  instead  of  transmitting  it  to 
his  principal,  he  takes  it  in  his  own  name  and  has  it  discounted  hiroselt  — 
Porter  v.  Zeitinger,  Sup.  Ct  Pa.«  PitUb.  L.  J.,  August  16.  1882;  Ch.  Leg. 
N.,  August  19,  1882 ;  Wis.  Leg.  N.,  September  7,  1882. 

Corttract  —  Misrepresentation.  —  Where  an  asent  in  making  a  contract 

suppressed  a  material  fact  within  his  knowledge,  nis  principal  cannot  profit 
by  the  fraud,  although  he  was  himself  ignorant  of  the  fact  suppressed 
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Where  shares  were  sold,  purporting  to  be  the  shares  of  an  incorporated 
company,  when,  in  fact,  no  such  corporation  was  in  existence,  the  error  into 
which  tne  purchaser  was  led  was  sufficient  to  annul  the  contract  —  Chretien 
V.  Crowley,  Ct  Q.  B.  Mont.,  Leg.  N.,  August  26,  1882. 

Pbincipal-Subitt.  — 'Liability  of  estate  of  surety  in  a  joint  obligation  after 
his  death,  —r  When  a  surety  in  a  joint  undertaking  dies,  his  estate  is  as  liable 
as  if  the  obligation  had  been  joint  and  several.  —  B£ay8  v.  CodvuiQ,  Sup. 
Ct.  Texas,  Texas  L.  Rep.,  July,  1882.  ' 

Liability  of  sureties  —  Statements  of  prindpaL  —  A  county  treasurer 


who  had  been  elected  three  successive  terms  proved  to  be  a  defaulter.  Suit 
was  brought  by  the  county  on  his  third  bond.  Held,  that  the  sureties 
might  prove  that  the  entire  defalcation  was  committed  before  the  giving  of 
the  bond  sued  on  and  b^ore  the  commencement  of  the  term  of  office  cov- 
ered by  it;  that  statements  made  by  said  treasurer  to  the  board  of  county 
commissioners  of  the  amount  of  money  on  hand  at  the  commencement  of 
the  third  term  of  office  were  not  conclusive  upon  the  sureties,  nor  were  they 
estopped  from  denying,  impeaching,  or  contradicting  the  same.  —  Van 
Sickle  V,  Buffalo  Co.,  Sup.  Ct  Neb.,  N.  W.  Rep.,  July  16,  1882. 

Railroads. — Loss  of  baggage  —  Liability  for,  —  Suit  was  instituted  against 
the  Texas  and  Pacific  lUilwav  for  baggHse  lost  at  some  unknown  point  be- 
tween Memphis  and  Dallas,  tnrough  checks  for  said  baggagns  being  delivered 
to  plaintiff  at  Memphis  by  an  agent  of  the  Memphis  and  Iiittle  Rock  Rail- 
roM,  over  three  uniting  lines,  including  the  Texas  and  Pacific  Railway. 
Held,  that  the  check  delivered  at  Memphis  was  the  check  of  the  appellant 
railroad,  as  well  as  of  the  other  companies;  that  the  contract  was  appel- 
lant's contract,  and  it  was  bound  by  it  —  Texas  and  Pacific  R.  Co.  o.  Fort^ 
Ct  App.  Texas,  Texas  L.  Rep.,  July,  1882. 

Discritmnaiion  in  freight  rates,  —  Discriminations  in  freights,  in  favor  of 

laige  shippers  on  a  railroad  by  rebates,  is  contrary  to  sound  public  policy. 
A  railroadl,  Uiough  owned  by  a  corporation,  is  constructed  for  public  uses, 
and  is,  in  a  qualified  sense,  a  public  highway.  Hence,  everybody  consti- 
tuting a  part  of  the  public,  for  whose  benefit  it  was  authorized,  is  entitled 
to  an  equal  and  impartial  participation  in  the  use  of  the  facilities  it  is  capa- 
ble of  affording.  Its  ownership  by  the  corporation  is  in  trust  as  well  for 
the  public  as  for  the  shareholders,  but  its  first  and  primary  obligation  is  to 
the  publia  —  Hays  v.  Pennsylvania  Co.,  U.  S.  Cir.  Ct  North.  Dist  Ohio, 
Ky.  L.  Rep.,  August  1882 ;  Am.  L.  Rec,  August,  1882 ;  Leg.  Adv.,  August 
29,  1882;  Rep.,  September  18,  1882. 

Baggage  —  Line  of  railroads  —  Action. — Where    a    passenger  with    a 


througn  ticket  over  a  connecting  line  of  railroads  checks  nis  baggage  at  the 
starting  point  through  to  his  destination,  and  upon  arrival  it  is  damaged  or 
has  been  broken  open  and  robbed,  he  may  sue  the  railroad  which  issued  the 
check,  or  he  may  sue  the  road  delivering  the  baggage  in  bad  order.  —  Wolff 
V.  Central  R.  Co.,  Sup.  Ct  Ga.,  Rep.,  August  16,  1882 ;  Ohio  L.  J.,  August 
81,  1882. 

—^Land  grant  to  railroads  —  Construction. — Land  s^rants  to  railroads  take 
effect  from  the  time  that  the  line  of  the  railroad  is  definitely  fixed  or  located, 
notwithstanding  the  lands  may  not  be  selected  till  a  later  date.  The  land 
grant  act  of  July  2.  1864,  was  a  definite  and  explicit  grant  of  all  the  land 
embraced  within  ten  alternate  sections  on  each  side  of  the  line  of  the  road, 
on  the  line  of  the  road,  and  not  sold,  reserved,  or  otherwise  disposed  of  by 
the  United  States,  and  to  which  a  pre-emption  or  homestead  claim  had  not 
attached  at  the  time  the  line  of  the  road  was  definttelv  fixed;  and  the  fact 
that  Congress  did  not  prescribe  any  lateral  limit  in  the  selection  of  Unds 
in  lieu  of  those  previously  sold  or  disposed  of  by  government  cannot  affect 
the  construction  of  the  grant — Taboreck  ».  Burlington  and  Missouri  River 
R.  Co.,  U.  S.  Cir.  Ct  Dist  Neb.,  Fed.  Rep.,  September  6,  1882. 

—  See  Nkoliqxncx. 
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Bbhoyal  or  Cattsis. —  When  removable — JSeaideni  of  Indian  Territory. — 
After  a  cause  in  the  State  court  has  been  brought  to  trial,  and  a  decree  en- 
tered from  which  an  appeal  has  been  prosecuted  to  thej3upreme  Court 
of  the  State,  where  the  lower  court  has  been  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  Judgment  in  accordance  with  the  opinion 
of  the  Supreme  Court  as  to  the  rights  of  the  parties,  it  is  too  late  to  re- 
move the  case  to  the  Federal  court  under  the  act  of  Congress  in  relation  to 
removal  of  causes,  approved  March  2,  1867.  A  resident  of  the  Indian  Ter- 
ritory is  not  a  citizen  of  a  State  so  as  to  give  him  the  ri^ht  to  sue  a  ciUseu 
of  another  State  in  the  Federal  courts. —  Darst  v.  City  of  Peoria  et  al.,  U.S. 
Cir.  Ct  North.  Dist.  IlL,  Cin.  L.  Bui.,  August  14,  1882;  £ep.,  August  80, 
1882. 

—^  Non^eparable  eontroverey, — Federal  courts  are  without  jurisdiction 
where  a  necessary  party  defendant  is  a  citizen  of  the  same  State  with  com- 
plainant, between  whom  and  the  other  defendant,  %.  citizen  of  another  State, 
there  is  no  separable  oontroyersy. — Price  v.  Forman,  U.  S.  Cir.  Ct.  South. 
Dist.  111.,  Fed.  Bep.,  August  16,  1882. 

Term  at  which   cause   could  be  first  tried,  —  Where  issue   had  been 

joined  by  the  service  of  an  answer,  which  answer  did  not  require  a  repli- 
cation, and  the  cause  was  noticed  for  trial  and  placed  on  the  calendar,  out 
within  the  time  allowed  by  the  Code  of  Practice,  defendant  served  an 
amended  answer,  the  exorcise  of  that  right  did  not  enlarge  his  time  for  re- 
moval, and  a  motion  to  remove  after  that  term  is  too  late.  —  Cramer  v. 
Mack,  Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Bep.,  August  15, 1882. 

Time  of  application  —  Divorce  suit,  —  Under  the  act  of  1876  the  first 

term  during  wnich  the  cause  might  have  been  tried  means  the  first  term 
when  the  cause  is  legally  triable,  not  a  subsequent  term  to  which  it  ma^ 
have  been  legally  postponed  by  agreement,  or  by  order  of  the  courts  and  it 
has  no  reference  to  the  presence  or  absence  of  witnesses,  or  the  crowded  state 
of  the   docket;    and  it  is  only   where  a  suit  is  removed  on  account  of 

Srejudice  or  local  influence,  under  subdivision  3,  section  639,  Revised 
tatutes,  which  is  not  repealed  by  the  act  of  1876,  Uiat  a  removal  may  be 
had  at  any  time  before  the  final  hearing.  An  action  for  divorce  a  vinculo 
and  for  alimony,  removed  from  the  State  court,  may  be  remanded  by  this 
court  of  its  own  motion  on  suggestion  of  the  party  removing^  on  the 
ground  of  want  of  jurisdiction  in  this  court  over  actions  of  that  charac- 
ter.—  Johnson  o.  Johnson,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Bep., 
September  19,  1882. 

'Assessment  of  property  of  railroad.  — The  validity  of  the  assessment  of 

the  property  of  a  railroad  company,  and  of  the  provisions  of  State  law 
discriminating  between  the  assessment  for  taication  of  the  property  of  such 
companies  and  the  property  of  individuals ;  and  whether  the  fourteenth 
amendment  of  the  Federal  Constitution  applies  to  artificial  as  well  as  to 
natural  persons,  may  depend  upon  the  proper  construction  of  such  amend- 
ment; and  the  right  of  the  company  to  a  reduction  in  the  estimated  value 
of  its  property  assessed  for  taxation,  by  the  amount  of  the  mortgage  due 
thereon,  depends  upon  the  construction  of  said  amendment  and  constitutes 
a  case  for  relief  arising  under  the  Constitution  and  laws  of  the  United 
States,  and  is  removable  into  the  Circuit  Court  —  County  of  San  Mateo  v. 
Southern  Pacific  B.  Co.,  U.  S.  Cir.  Ct  Dist  CaL,  Fed.  Bep.,  September  12, 
1882. 

Bbflxyin. —  Chattels  severed  from  realty,  —  An  action  of  replevin  for  chattels 
which  have  become  such  by  severance  from  the  realty  will  not  lie  at  common 
law  by  one  out  of  possession  of  the  realty  against  one  in  possession  under 
claim  of  title.  —  Benick  v,  Boyd,  Supt  Ct  Pa.,  Pittsb.  L.  J.,  August  2, 
1882. 

Action  on  replevin  bond — Act  of  God.  —  In  an  action  upon  a  replevin  bond 

for  a  failure  to  return  the  propert}',  it  is  no  defence  that  the  property  was 
lost  or  destroyed  through  the  act  of  Qod.  —  DeThomas  v.  Witherby,  Supt 
Ct  Cal.,  Ch.  Leg.  N.,  August  19,  1882. 
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Utpaxulv  Bights.  —  Overflows  —  River-boonu,  —  Where,  on  accoant  of  a  hi^h 
stage  of  water,  which  may  reasonably  be  expected  to  occur  at  intervals  of  a 
few  years,  the  lands  and  crops  of  a  riparian  owner  are,  without  his  consent, 
damaged  by  an  overflow  or  water  occasioned  by  a  river-boom,  there  is  a 
taking;  of  the  lands  which  cannot  be  justified  by  the  owner  of  the  boom 
without  compensation  paid  or  secured.  —  McKenzie  v,  Mississippi  and  Rum 
Biver  Boom  Co.,  Sup.  Ot  Minn.,  N.  W.  Bep.,  July  29,  1882. 

^— -  Omnt  —  Boundary  by  river  or  lake,  —  A  grant  of  land  bounded  by  a 
navigable  water  course  or  lake  (in  the  present  ca^e  the  land  was  bounded 
bj  a  lake][  conveys  the  land  admedium  filum  aouas^  with  all  the  riparian 
rights  incident  to  the  shore  unless  these  are  dearly  reserved.  —  Bichardson 
V.  Frentiss,  Sup.  Ct  Mich.,  Bep.,  July  19,  1882. 

BiPARlAK  OwKSB.  —  Overflow  by  reason  of  boom  —  Liability,  —  The  owner  of 
a  boom  on  a  navigable  river  is  liable  iq  a  riparian  owner  for  injuries  caused 
to  the  land  by  reason  of  extraordinary  raising  of  the  river  in  times  of  high 
water,  and  the  maintenance  of  the  boom  causing  an  overflow.  —  McKenzie 
V.  Mississippi  and  Bum  Biver  Boom  Co.,  Sup.  Ct  Minn.,  Bep.,  August  28, 
1882. 

See  Dauaqeb. 

Sals.  —  Vendor^s  lien.  —  Where  real  estate  is  sold  to  be  flilly  paid  for  by  a 
given  date,  and  deed  and  possession  given,  if  the  vendee  fails  to  make  pay- 
ment as  agreed  he  cannot  retain  possession.  In  s'uch  case  the  vendor  has  a 
lien  upon  the  land  sold,  and  if  ne  takes  possession  under  a  decree  for  a 
vendors  lien,  he  will  be  entitled  to  hold  free  of  rent  until  payment  is  made.  — 
Worrel  v.  Smith,  Sup.  Ot  Col.,  Ch.  Leg.  IN^  September  16, 1882;  Col.  L. 
Bep.,  September,  1882. 

SsT-Onr.  —  RequisUea  —  Recoupment,  —  A  setpoff  must  be  a  substantial 
demand  by  a  real  partv  interested  in  the  payment  of  that  which  is  the 
subject  of  the  action ;  wnether  the  party  appears  upon  the  record  or  not  is 
immaterial  if  it  be  shown  that  he  is  the  real  party  interested.  So  in  recoup- 
ment, thus  in  an  action  by  A.,  against  B.  and  0.,  the  defendants  sought  to 
recoup  the  plaintiff's  demand,  it  was  shown  that  D.,  who  was  not  a  party  to 
the  record,  was  a  partner  of  B.  and  C.  in  the  original  contract,  and  was  inter- 
ested in  the  reduction  of  the  plaintiff 's  demand,  and  that  he  had  suffered  in 
common  with  B.  and  C.  the  damage  sought  to  .be  recouped.  Held,  that  the 
recoupment  was  admissible.  —  &ltimore  United  Oil  Co.  v.  Barber,  Sup. 
Gt  Dist.  Columbia,  Wash.  L.  Bep.,  August  9,  1882;  Leg.  Adv.,  August  22, 
1882. 

Stockholdbb. — See  Cobpobatioks  ;  Equitt. 

Stofpaok  nr  TBANsrrn. -^ /2»^^  not  defeated  by  attaehment  levy,  —  The 
vendor's  right  of  stoppage  in  transitu  is  not  defeated  by  the  levy  of  an  at- 
tachment upon  the  goods  as  the  property  of  the  vendee,  at  the  instance  of 
his  creditor,  while  the  ^ods  remain  in  the  hands  of  the  carrier  after  the 
termination  of  the  transit,  but  before  a  reasonable  time  has  elapsed  for  deli- 
very to  the  vendee. — Mississippi  Mills  0.  Bank  of  Memphis,  Sup.  Ct  Tenn., 
Am.  L.  Beg.,  August,  1882. 

TAXATiont.-^  License  fee  on  dogs —  Not  a  tax.  — The  license  fee  imposed  on 
the  owners  of  doj^  under  the  act  of  1879,  entitled  '*  An  act  to  indemnify  the 
owners  of  sheep  in  cases  of  damage  committed  by  dogs,''  is  in  no  sense  a  tax, 
and  is  therefore  not  within  the  constitutional  provision  that  all  needful 
revenue  shall  be  raised  by  levying  a  tax  by  valuation.  Such  fee  is  imposed 
under  the  police  power,  and  not  under  the  taxing  power  of  the  State.  — 
Oole  V.  Hall,  Sup.  Ct  111.,  Leg.  Adv.,  July  18,  1882. 

—  Void  description  of  land,  — A  lot  assessed  as  'Mot  6  in  assessor's  subdivi- 
sion of  the  west  half  of  section  1,  township  18  north,  range  12  west,"  no 
number  of  acres  being  g^ven,  when  it  appears  that  no  plat  of  any  such  lot  as 
described  was  ever  m^e  and  recorded,  is  incapable  of  being  found  or  lo- 
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cated.  Such  a  description  is  totally  insufficient,  and  no  Judgment  can  be 
had  against  the  premises  for  the  taxes  assessed  thereon.— Sanford  v.  The 
People,  ex  rel.  Barr,  Sup.  Ct  111.,  Leg.  Adv.,  July  26,  1882. 

^—  Bank  Block  —  Tax  on  —  Duty  and  relation  of  bank  o'ffiMrf  to  Hockholder — 
IHght  of  stockholder, — Where  a  State  law  imposes  upon  bank  officers  the 
duty  to  retain  out  of  the  dividends  belonging  to  the  respective  shareholders, 
a  sum  sufficient  to  meet  the  tax  assessed  upon  their  shares,  and  subjects  the 
officer  who  pays  dividends  t)  a  stockholder  before  the  taxes  upon  his  shares 
are  satisfied  to  a  personal  liabitity  for  such  taxes,  the  bank  holds  a  trust  re- 
lation which  enables  it  to  maintain  a  suit  to  protect  its  officers  in  the  exer- 
cise of  the  duties  pertaining  to  it  A  holder  of  shares  in  a  National  bank, 
who  at  the  time  the  assessment  was  made,  had  debts  which  were  not  de- 
ducted from  the  other  credits,  because  he  had  none,  and  which  were  not 
deducted  from  his  valuation  of  the  bank  shares,  because  the  State  law  would 
not  permit  that  to  be  done,  is  entitled  to  an  injunction  against  the  collection 
of  the  taxes  assessed  upon  his  shares  of  bank  stock.  —  Evansville  National 
Bank  v.  Britten,  U.  S.  Cir.  Ct  DisL  Ind.,  Gin.  L.  BuL,  August  21,  1882. 

Collection  belongs  to  the  State  -^  United  States  courts  cannot  collect 

through  a  receiver,  —  The  collection  of  a  public  tax  as  much  belongs  to  the 
authority  of  the  State  as  its  levy  and  assessment  The  tax,  when  assessed, 
although  levied  for  a  specific  purpose,  is  not  a  fdnd  which  can  be  dealt  with 
by  a  court  as  an  equitable  asset  or  chose  in  action  subject  to  an  implied 
trust,  and  United  States  courts  have  no  power  to  appoint  a  receiver  to  col- 
lect such  taxes,  even  where  there  is  no  State  officer  to  perform  that  duty.  — 
Thompson  v.  Allen  County,  U.  S.  Cir.  Ct  Dist  £y.,  Fed.  Bep.,  September 
6,  1882;  Ky.  L.  J.,  September,  1882. 

See  COMBTITTTTIONAL  LaW. 

Tax-Sales.  — See  Title. 

Title.  —  Cloud  on  —  What  necessary  to  constitute —  Tax^ales,  — To  main- 
tain an  action  to  remove  a  cloud  from  title  to  real  estate  the  alleged  cloud 
must  be  prima  facie  substantial.  If  the  facts  which  are  relied  on  to  consti- 
tute the  cloud  are  not  such  as  per  se  to  confer  some  apparent  right,  title,  or 
interest  in  the  property,  but  required  to  give  them  this  apparent  effect  the 
support  of  extrinsic  facts  which  have  no  real  or  apparent  existence,  there  is 
no  cloud.  Assignments  by  a  county  auditor  do  not  per  se  create  in  fa^or  of 
the  assignee  any  cloud  upon  the  title,  nor  where  no  certificate  of  sale  hss 
been  issued  to  the  State  do  such  assignments  raise  any  such  cloud,  when,  the 
proceedings  antecedent  to  the  tax-sale,  show  that  the  court  by  which  the 
tax-judgments  under  which  the  tax-sales  were  had  were  rendered  had  no 
jurisdiction  to  render  the  same.  —  Gilman  v.  Van  Brunt,  Sup.  Ct.  Minn.,  N. 
W.  Rep.,  July  29, 1882. 

TBADS-SiABKS.  —  Mere  Words  —  When  protected  —  Sale  or  assignment  of.— 
Mere  words  may  become  valid  trade-marks  when  they  are  merely  arbitrarv, 
or  are  indicative  of  origin  or  ownership  in  the  original  proprietor.  Words 
which  have  acquired  a  significance  in  the  marks  as  expressive  only  of  the 
name  or  quality  of  an  article  cannot  be  appropriated  as  a  trade- mark.  But 
if  the  primary  object  of  the  trade-mark  be  to  indicate  origin  or  ownership, 
the  mere  fact  that  the  article  has  obtained  such  a  wide  sate  that  the  msrk 
has  also  become  indicative  of  quality,  is  not  of  itself  sufficient  to  debar  the 
owners  of  protection,  or  make  it  the  common  property  of  the  trade.  But  if 
the  name  be  suffered  to  come  into  general  use  without  objection  from  the 
proprietor,  it  may  become  merely  generic,  or  indicative  of  quality.  A  trade- 
mark, indicative  of  origin  or  ownership  in  the  proprietor  of  a  certain  busi- 
ness may  be  sold  or  assigned  by  him  as  an  appurtenance  of  such  busi- 
ness, and  the  assignee  may  become  entitled  to  tne  exclusive  use  of  such 
mark,  even  as  against  such  proprietor  himself. —  Burton  v,  Stratton,  U.  S. 
Cir.  Ct.  East  Dist.  Mich.,  Fed.  Rep.,  August  1, 1882 ;  Ch.  Leg.  N.,  September 
2,  1882.  Cin.  L.  Bui.,  September  4,  1882;  Wis.  Leg.  N.,  September  14, 1882. 
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TVruU^mark  defined  —  Object  and  purposes  of —  Of  what  ii  may  consist  — 

A  trademark  is  a  mark  by  which  the  wares  of  the  owner  are  known,  in 
trade ;  its  object  being  (1)  to  protect  the  party  usin^  it  from  competition  with 
inferior  manufactures ;  And  (2^  to  protect  the  public  from  imposition ;  and 
may  consist  of  a  token,  letter,  sig^,  or  seal.  Names,  ciphers,  monograms,  pic- 
tures, and  figures  may  be  used,  and  numerals  united.  Where  numerals  con* 
stituted  one  of  the  most  prominent  features  in  plaintiff's  desien,  and  the 
same  numerals  were  used  in  a  similar  design  by  defendants,  sucn  use  when 


August,  1882 ;  Ch.  Leg.  N.,  September  2, 1882 ;  Ky.  L,  J.,  September,  1882 ; 
Cin.  L.  Bui.,  September  4,  1882 ;  Wis.  Leg.  N.,  September  14,  1882. 

Use  of  name  —  Injunction. —  Plaintiff  succeeded  a  firm  of  Collins  &  Co., 

•and  made  implements  and  tools  marked  **  Collins  &  Co.''  Defendant  made 
shovels,  some  of  which  it  stamped  "  Collins  &  Co."  for  many  years  before 
the  plaintiff  made  any  shovels.  Held,  that  the  use  by  defendant  of  the  mark 
"Collins  &  Co."  was  wrongful  and  should  be  restrained. — Collins  Co.  v. 
Oliver  Ames  &  Sons  Co.,  UT  S.  Cir.  Ct.  South.  Dist.  N.  Y.,  Rep.,  July  26, 
1882. 

Trvsts. -^  Loan  —  Resulting  trust — A  mere  advance  to  a  vendee  by  way  of 
loan,  of  the  purchase-price  of  property,  does  not  create  a  resulting  trust  in 
the  land  in  favor  of  the  lender.  The  fa<A  of  the  loan  rebuts  the  implication 
of  a  trust.  —  Whalev  v.  Whaley,  Sup.  Ct.  Ala.,  Ch.  Leg.  N.,  July  S9,  1882; 
Wis.  Leg.  N.,  August  15,  1882 ;  Rep.,  July  12,  1882. 

Enforcement  of  verbal  trust — A  trust  created  verbally  which  has  been 

partially  performed  will  be  enforced.  —  Robbins  v.  Robbins,  Ct  App.  N.  Y., 
Cent.  L.  J.,  September  15,  1882.  ^ 

Husband  and  wife  —  Resulting  trust  — Where  the  wife's  money  goes  for 

the  purchase  of  land,  and,  at  the  time  of  the  sale,  she  demands  that  the  deed 
be  made  to  her,  but  is  overruled  by  her  husband,  who  takes  title  himselt; 
the  land  is  subject  to  a  resulting  trust  in  favor  of  the  wife.  By  tin  Orphan's 
Court  sale  whereat  the  purchaser  takes  the  land  free  from  all  liens,  etc.,  the 
resulting  trust  is  transferred  to  the  fund  which  is  awarded  to  the  wife  in 
preference  to  judgment-creditors  of  the  husband.  —  Rupp's  Appeal,  Sup. 
Ct  Pa.,  Ohio  L.  J.,  September  14,  1882;  Oh.  Leg.  N.,  September  16,  1882. 

See  Banks  and  Banking. 

Vendor's  Lien.  —  See  Sale. 

Wills.  —  Disposition  by  will  of  one's  corpse  —  Expense  of  cremation  not  recov' 
erable  from  executors,  —  Testator  gave  his  body  to  the  plaintive,  who  was 
not  an  executrix,  and  gave  her  directions  for  cremating  it.  The  relatives 
would  not  permit  this,  and,  vrith  the  consent  of  the  executors,  buried  the 
deceased,  he  beins:  a  Rioman  Catholic,  in  the  unconsecrated  part  of  a  cem- 
etery. Afterwards  the  plaintiff  applied  to  the  home  secretary  for  a  license 
to  remove  the  body,  which  was  given  on  the  understanding,  implied  from 
the  plaintiff's  letters,  that  the  body  wasyiot  to  be  cremated^  but  was  to  be 
buried  in  consecrated  ground.  The  plamtiff  took  up  the  body,  burnt  it,  and 
then  brought  action  against  the  executors  to  recover  the  costs  of  so  doing. 
Held^  that  she  could  not  recover ;  the  ^ift  of  the  body  was  bad  in  law,  and 
void;  the  removal  of  the  body,  being  done  under  a  license  which  was  given 
for  a  purpose  other  than  that  for  which  it  was  used,  was  illegal;  and  even  if 
were  not  an  illegal  act,  it  was  a  fraud  upon  the  license,  and  a  court  of  equity 
would  not  entertain  a  claim  arising  out  of  it  —  Williams  0.  Williams,  £ng. 
High  Ct  Just,  Am.  L.  B^g^  August  1882. 

Devise  with  remainder  to  heirs  at  law  —  Citizens  of  Switzerland, — Where 

a  particular  estate  is  devised  to  one  out  of  real  property,  with  remainder  to 

M        vol.  8  —  4 
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the  devisor's  heirs  at  law,  the  remaindermen  take  the  same  estate  which  th« 
law  would  have  cast  upon  them  if  the  devisor  had  died  intestate  as  lo  the  re- 
mainder. And  in  such  case,  for  the  purpose  of  ascertaining  the  heirs,  the 
will  is  to  he  regarded  as  a  nullity,  under  the  treaty  of  IdSOrbetween  Switz- 
erland and  the  United  States,  citizens  of  Switzeriand  may  inherit  of  citi- 
zens of  the  United  States  in  the  same  manner  as  any  other  citizens  of  this 
country.  — Jost  v.  Jost,  Sup.  Ol  Dist.  Columbia,  Wasli.  L.  Bep.,  August  % 
1882.  , 

Confidential relationa —  Undueinjluence,  — ^A  testator,  eighty  years  of  age, 

but  possessed  of  mental  and  physical  vj«>r,  left  the  bulk  of  his  estate  to  one 
daughter,  whose  husband  was  nis  con^ential  adviser,  the  scrivener  of  the 
will  and  trustee,  and  co-executor  under  it  Held,  that  in  the  absence  of  any 
evidence  showing  undue  influence,  or  that  the  testator  had  not  full  knowl- 
edge of  his  estate  and  its  disposition,  no  presumption  arose  against  the  valid- 
ity of  the  will.—  Harrison's  Appeal,  Sup.  QL  Pa.,  W.  N.  C,  August  17, 1882. 

Testamentarjf  capacity. — Testator  had  been  married  three  times,  and 

died,  leaving  third  wife,  and  children  by  all  three,  one  of  whom,  by  second 
wife,  had  been  for  many  years  a  hopeless  idiot  He  left  nearly  all  his  estate, 
real  and  personal,  to  the  widow,  for  life  or  until  remarriage,  with  remain- 
der to  the  children.  His  only  provision  for  the  children,  during  the  life  es- 
tate, was  a  legacy  of  $1,000  to  each  upon  marriage  or  arrival  at  twentV'-one 
ye^rs  of  age,  and  a  direction  that  his  son  John  might  carry  on  testator's 
business  until  the  youngest  child  t^me  of  aee,  when  the  capital  was  to  be 
divided  equally  between  the  children  or  their  heirs,  John  to  pay  seven  per 
cent  interest  yearly  on  the  capital  to  the  other  children.  Testator  had  in  fexX 
sold  out  all  his  interest  in  the  business  a  month  before  making  the  will.  He 
had  then  been  for  sometime  addicted  to  drink.  Held,  that  testator  intended 
to  provide  for  his  children,  during  the  continuance  of  the  life  estate,  ftom 
the  profits  of  the  business,  tnd  the  fact  that  when  he  made  the  will  be  had 
forgotten  that  he  had  sold  this  business  out,  indicated  his  mental  inability  to 
make  an  intelligent  disposition  of  his  estate.  That  his  failure  to  make  ade- 
quate provision  for  the  idiot  son,  was  farther  evidence  of  testamentary  in- 
capacity. That  from  those  features  of  the  will  affecting  this  son  and  also 
other  children,  the  mind  and  memory  of  the  testator  had  become  to  defec- 
tive at  the  time  the  will  was  executed  that  neither  the  condition  of  hw  estate 
nor  the  claims  of  his  children  upon  him  were  comprehended  or  appreciated 
by  him.  —  Ri^^lmann  v.  Riegelmann,  Sup.  Ct  ^.  Y.,  Daily  Reg.,  July  28, 
1882. 

— ~  PremimffftUm  as  to  undue  influence  —  Diariea  and  letters  of  testatrix  as 
evidence — Alien  devisee  and  residuary  legatee —  Void  devise  to  charitable 
institution,  —  Diaries  and  letters  are  in  the  nature  of  hearsay  evidence, 
declarations  of  the  deceased,  which  are  incompetent  for  the  purpose  of  de- 
feating or  destroying  the  will,  or  any  of  its  provisions.  They  are  competent 
only  as  bearing  upon  the  condition  of  the  mind  of  the  testatrix  at  the  time 
of  the  execution  of  the  will.  Though  by  statute  real  estate  cannot  be  de- 
vised to  an  alien,  yet  its  proceeds  or  income  may.  —  Marx  v.  McGlynn,  Ct 
App.  N.  Y.,  Daily  Keg.,  July  81, 1882. 

-^—^  Liability  of  devisee  —  Limitaiions.  —  A  devisee  who  accepts  a  devise 
which  is  coupled  with  a  direction  by  the  testator  that  the  devisee  shall  pay  a 
sum  of  money  to  another  renders  himself  personally  liable  to  pay  such  sum. 
This  is  so  whether  the  legacy  is  oris  not  made  a  charge  on  the  land  devised. 
The  Statute  of  Limitations  applies  to  any  action  brought  after  six  years  to  en- 
force such  implied  contract  except  as  to  persons  exempted  in  the  proviso,  in- 
cluding married  women.  The  rule  that  the  Statute  of  Limitations  does  not 
apply  to  an  action  against  executors  for  a  legacy,  does  not  apply  to  a  suit 
against  a  devisee  to  recover  a  legacy  which  the  testator  directs  tiim  to  pay.— 
Etter  V.  Greenawalt  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  August  2,  1882. 

Forgioing  debts,— The  intention  of  a  testator  to  forgive  a  debt  due  him 
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from  a  legatee  should  be  clear  and  unambiguous.  A  will  declaring  "  all  the 
foregoing  Icmcies  are  intended  to  be  for  the  individual  estate  of  the  legatees, 
exclusive  oi  any  indebtedness  to  me  at  this  date,"  held,  not  to  release  the 
legatees  from  any  indebtedness  to  the  testator,  but  only  that  the  legacies 
should  be  paid  irrespective  of  the  debts,  which  might  be  left  to  be  collected 
in  the  usual  manner.  —  Baldwin  «.  Sheldon,  Sup.  Ot  Mich.,  Ch.  Leg.  N., 
July  16, 1882. 

InienHon  of  teaiator —  Conaimciion  of  wiU,  — Though  testatrix  did  not 


expressly  eive  the  power  to  her  executors  to  convert  her  estate  into  money 
extending  oevond  the  termination  of  a  life  estate  given  to  her  husband,  who 
died  before  the  will  was  proved,  yet,  as  it  appears  there  was  no  other  possi- 
ble means  through  which  her  ^neral  intention  as  expressed  in  the  will  could 
be  carried  out,  the  judgment  giving  the  executors  power  to  sell  the  property 
constituUne  the  estate  of  testatrix  was  correct — Phillips  v.  Davies,  Sup. 
CL  N.  Y.,  Daily  Reg.,  August  8.  1882. 

'— —  MiadeseripHon,  —  A  testator  devised  lot  6,  in  square  408.  He  did  not  own 
lot  6  in  square  408,  with  improvements,  but  was  the  owner  of  lot  8,  in  said 
square.  As  correcting  the  misdescription  in  the  will,  evidence  was  offered 
to  show  that  the  testator  intended  to  leave  everything  to  his  brothers  and 
sisters ;  that  he  did  own  lot  8  in  the  same  general  svstem  of  lots  and  squares ; 
that  lot  6  had  no  improvements,  but  lot  8  had,  and  that  since  his  decease  the 
widow  and  heirs  had  received  the  rents  of  lot  8,  and  that  all  the  beneficiaries 
under  the  will  had  acquiesced  in  this.  Held,  inadmissible.  —  Patch  o. 
White,  Sup.  Ot.  IMst  Columbia,  Gh.  Leg.  N.,  August  26, 1882. 

— See  Equity. 

WiTinEBS.  —  QfuHione  tending  to  eriminaU  —  When  wUneee  entitled  not  to 
anewer.  —  A  witness  is  not  the  sole  Judge  whether  a  question  put  to  him 
may  tend  to  criminate  him.  To  entitle  a  witness  to  the  privilege  of  silence 
the  court  must  see,  from  the  circumstances  of  the  case  and  the  nature  of  the 
evidence  which  the  witness  is  called  upon  to  give,  that  there  is  reasonable 
ground  to  apprehend  danger  to  the  witness  from  his  being  compelled  to  an- 
swer; but,  if  the  &ct  of  the  witness  being  in  danger  be  once  made  to  appear, 
great  latitude  should  be  allowed  him  in  judging  for  himself  of  the  effect  of 
any  particular  question.  —  Bx  parte  Reynolds,  Eng.  High  Ct  App.,  Ya.  L. 
J.,  August,  1882. 

Competency  —  Against  one  defending  in  a  repreeentative  eapacity.  —  On 

bill  by  the  wife  of  a  mortgagor  against  the  executor  of  the  deceased  mort- 
ga^;ee,  to  enjoin  the  sale  of  Uie  premises  under  a  power  in  the  mortgage, 
neither  the  complainant  nor  her  nusband  is  a  competent  witness  to  show  that 
she  never,  in  fact,  acknowledged  the  mortgage  purporting  to  release  her 
homestead.— Warrick  v.  Hull,  Sup.  Ct  III.,  Wis.  Leg.  N.,  September  7, 1882. 

Privilege  from  arrest  —  Plea  in  abatement  —  GHving  boTid  on  arrest,  — 

Witnesses  (and  parties)  attending  in  good  faith  any  legal  tribunal,  with  or 
without  a  writ  of  protection,  are  privileged  from  arrest  on  civil  process  dur^ 
ing  attendance,  and  for  a  reasonable  time  in  going  and  returning.  The 
question  of  privilege  of  a  witness  from  arrest  may  be  raised  by  plea  in  abate- 
ment. The  giving  of  a  bail  bond  on  such  arrest  is  not  a  waiver  of  the  privi- 
le^.  A  plea  in  abatement  upon  such  arrest  is  not  affected  by  being  joined 
with  an  answer  to  the  merits.  —  Lamed  v.  Griffin,  U.  S.  Cir.  Ct.  Bast  Dist 
Mass.,  Ohio  L.  J.,  September  14,  1882;  Fed.  Rep.,  July  25,  1882;  Rep., 
August  80,  1882. 
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Ai.TBftATiON  ov  WRTTTBr  IxBTBUMXim — Oent  li.  J.,  July  28, 1882. 

AxouMSMT   or  GoUHBJBL  DT   C&DfiNAL  Cabxs. — Cr.  L.  Msg^  September, 
1882. 

Chaktxk  Partsh — Am.  H  Bev.«  September,  1882. 

Ck>irr&ACT8  ov  GAaiiiKBS  ov  Goods. — Am.  L.  Bee,  Jaly,  1882;  Irish  L.  T^ 
Kay,  1882. 

KxFXBT  TiSTiMOirT. — Am.  L.  Beg.,  Aogost,  1882. 

Irrxqulak  Bkdobsxbs  op  Proiobsobt  Notes.  —  Cent  H  J.,  August  i,  1882. 

Pbomotsss  as  Corpobatk  FmaciAUKs.  — Am.  L.  Bey.,  September,  1882. 

Peoov  ov  HAKDWRirnra  —  Am.  K  Bev.,  August,  1882. 

BtCKMT  Phasxs  op  Dkpamation.  —  Gent  K  J.,  September  15, 1882. 

BSUNQUISHMKNT    OP   PaRXKT'S  BiGHT   OP    CUSTODT  OP   OhILD   TO  THIU> 

PSBSOK.  —  Alb.  L.  J.,  July  16, 1882;  Ya.  K  J.,  August,  1882. 

Sfxcipg  Pxrpo&makgb  op  Pabol  Coht&acts  Bklatino  to  Lasbb.  —Cent 
L.  J.,  September  1, 1882. 

Thx  Law  op  Domigil — Thx  Prikgiplxs  op  Ajcx&icak  Law  Thxbiov.— 
Ya.  L.  Jn  August  1, 1882. 

Thx  Bight  to  thx  Custody  op  Childrxn.  — West  Jur.,  August,  1882. 

Torts  op  Marrtxp  Womkk.  —West  Jur.,  August,  1882. 
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[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to  show 
how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a  syllabus 
of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  journal 
where  the  case  is  reported.] 


NAIUB. 


▲BBRKVIATION. 


Albany  Law  JoumaJ. 
American  Law  Magasine. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Canadian  Law  Times. 
Oentral  Law  Journal. 
Chicago  Legal  News. 
Cincinnati  Law  Bulletin. 
Colorado  Law  Reporter. 
Criminal  Law  Magasine. 
Daily  Register. 
Federal  Reporter. 
Internal  Revenue  Record. 
Insnrance  Law  Journal. 
Irish  Law  Times. 
Journal  of  Jurisprudence. 
Kentucky  Law  Journal. 
Kentucky  Law  Reporter. 
Law  Journal. 
Law  Macasine  and  Review. 
Legal  Adviser. 
Legal  Intelligencer. 
Legal  News. 
Maryland  Law  Record. 
Morrison's  Transcript. 
North -Western  Reporter. 
New  Jersey  Law  Journal. 
Ohio  Law  Journal. 
Pittsburff  Legal  Journal. 
PacUo  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal. 
Supreme  Court  Transcript. 
Texas  Law  Journal. 
Texas  Law  Reporter. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Western  Insurance  Review. 
Wisconsin  Legal  News. 


Alb.  L.  J. 
Am.  L.  Hag. 
Am.  L.  Reo. 
Am.  L.Reg. 
Am.  L.  Rev. 
Can.  L.  T. 
Cent.  L.  J. 
Ch.  Leg.N. 
Cin.  L.  Bui. 
Col.  L.  Rep. 
Cr.  L.  Mag. 
Daily  Reg. 
Fed.  Rep. 
Int.  Rev.  Rec. 
Ins.  L.  J.' 
IrUh  L.  T. 
Jour,  of  Jur. 
Ky.  L.  J. 
Ky.  L.  Rep. 
L.J. 

L.  Mag.  A  Rev. 
Leg.  Adv. 
Leg.  Int. 
.  Leg.  N. 
Mo.  L.  Reo. 
Morr.  Trans. 
N.  W.  Rep. 
N.J.  L.  J. 
Ohio  L.  J. 
Pittsb.  L.  J. 
Pac.  Coast  L.  J. 
Rep. 

South.  L.  J. 
Sup.  Ct.  Trans. 
Texas  L.  J. 
Tex.  L.  Rep. 
Va.L.  J. 
Wash.  L.  Rep. 
Week.  Jur. 
W.  N.  C. 
West.  Jur. 
West.  Ins.  Rev. 
Wis.  Leg.  N. 
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Albany,  N.  T. 
Chicago.  lU. 
Cincinnati,  O. 
Philadelphia,  Pa. 
Boston  Mass. 
Toronto,  Can. 
St  Louis,  Mo. 
Chicago,  111. 
Cincinnati,  O. 
Denver,  Col. 
Jersey  City. 
New  York. 
St.  Paul,  Minn. 
Washington,  D.  a 
New  York. 
Dublin,  Ireland. 
Edinburg,  Scotland. 
Louisville,  Ky. 
Frankfort,  Ky. 
London,  Eng. 
London,  Eng. 
Chicago.  111. 
Philadelphia,  Pa. 
Montreal,  Can. 
Baltimore,  Md. 
Washington,  D.  C. 
St  Paul,  Minn. 
Newark,  N.  J. 
Colambus,  Ohio. 
Pittsburg.  Pa. 
San  Francisco,  Cal. 
Cambridge,  Mass. 
Nashville,  Tenn. 
Des  Moines,  Iowa. 
Tyler,  Texas. 
AoHtln,  Texas. 
Richmond,  Va. 
Washington,  D.  C. 
Bloomington,  HI. 
Philadelpbia,Pa. 
Des  Moines,  iowa. 
St.  Louis,  Mo. 
Bfilwaukee,  Wis. 


Weekly. 
Monthly. 
Monthly. 
Monthly. 
Monthly. 
Monthly. 
Weekly.  9B 

Weekly.  10 

Weekly. 

Monthly.  50 

Bi-monthly. 
DaUy.  5 

Weekly.  60 

Weekly.  85 

Monthly.  50 

Weekly. 
Monthly. 
Monthly.  50 

Monthly. 
Weekly.  6d 

Quarterly.         26 
Weekly. 
Weekly. 
Weekly. 

Weekly.  10 

Monthly. 
Weekly.  25 

Monthly.  26 

Weekly.  25 

Weekly. 

Weekly.  25 

Weekly.  20 

Monthly.  50 

Weekly. 
Monthly. 

Monthly.  50 

Weekly.  10 

Weekly.  15 

Weekly.  20 

Monthly  50 
Monthly. 

Weekly.  10 


AcnOKS.  —  Ex  contractu  and  ex  delicto  ~  Limitations, — The  distinction  be- 
tween actions  founded  in  contract  and  those  in  tort  is  clearly  defined.  If 
the  cause  of  action  is  a  wrong  with  a  resulting  injury,  the  action  is  ex  delicto. 
Id  cases  of  tort  dependent  upon  contract,  the  rule  is  that  the  action  may  be 
either  ea;  tfofi^rae^u — for  the  breach  of  the  contract,  or  ex  delicto '^  for  tho 

N       vol.  8  —  6 
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Actions —  Continued. 

breach  of  duty.  A  coinplaint  vhich  alleges  that  defendant  aereed  to  sell 
and  deliver  l>ond8  of  Clark  County,  ArkanEas,  for  $8,000;  out  instead, 
fraudulently  pretended  to  comply  by  delivering  forged  and  worthless  sem- 
blances of  such  bonds,  is  sufficient  to  constitute  an  action  in  tort  The 
astute  of  Colorado,  which  limits  the  action  to  two  years,  where  the  cause  of 
action  arose  without  the  State  upon  contract  or  agreement,  express  or  im- 
plied, does  not  apply  to  actions  ex  delicto*  Such  actions  may  be  brought 
within  six  vears.  —  Shippen  r.  Tankersley,  U.  S.  Cir.  Ct  DisL  Col.,  CoL  L. 
Rep.,  October,  '82 ;  Fed.  Rep.,  October  24,  '82 ;  Rep.,  November.  '82. 

To  rtcowr  reward — Actum  by  fireman  —  Notice  of  suit,  —  Where,  dur- 
ing the  burning  of  a  hotel,  defendant  offered  the  following  reward :  "  I  will 
five  $5,000  to  any  person  who  will  bring  the  body  of  my  wife  out  of  that 
uilding,  dead  or  alive ;  "  and  plaintiff,  assistant  engineer  of  the  fire  depart- 
ment, relying  on  such  offer,  rescued  the  dead  body  of  Mrs.  Paige  from  the 
fourth  story  of  the  building :  held,  that  the  allegation  of  the  complaint  that 
"plaintiff  has  AiUy  performed  all  the  conditions  of  said  contract  on  his  put 
to  be  performed,"  is  sufficiently  pleaded.  Notice  to  defendant  by  the  plain- 
tiff, before  suit,  that  he  had  acted  in  the  premises  on  such  offer  and  claimed 
the  reward :  held,  not  a  prerequisite  to  an  action  for  the  reward.  Held,  that 
as  plaintiff  could  not  rescue  the  bodv  of  Mrs.  Paige  from  the  burning  build- 
ing without  imminent  peril  of  his  life,  and  as  it  was  not  his  duty,  as  a  paid 
officer  and  member  of  the  fire  department,  to  do  so,  he  is  in  a  position  to 
claim  the  reward.  —  Reif  p.  Paige,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  October  26, 
'82. 

Admiiiistratioh.  —  Proceeds  of  insurance  policy  on  homestead  —  Hoto  divided 
after  death  of  httsbtuuL  —  C.  effected  insurance  aeainst  loss  bv  fire  on  a 
dwelling  house  owned  by  him,  and  occupied  by  nimself  and  family  as  a 
homestead.  The  policy  of  insurance  ran  to  himself  and  his  personal  repre- 
sentatives. Upon  his  death,  plaintiff,  his  widow,  was  entitled  to  bold  the 
5 remises  aa  a  homestead  durine  her  natural  life.  After  his  death,  and 
urin^  the  life  of  the  polio v,  and  while  plaintiff  continued  to  occupy  the 
premises  as  such  homestead!,  the  house  was  destroyed  by  fire.  Held,  that 
the  interest  in  the  policy  devolved  upon  those  beneficially  interested  in  the 
real  estate,  and  in  case  of  loss  the  damages  accrued  to  them ;  that  if  the 
administrator  collected  or  received  the  proceeds  of  the  policy,  be  would  not 
hold  them  aa  a  part  of  the  general  personal  estate  of  G.,  but  as  trustee  for 
the  widow,  creditors,  and  heirs,  in  accordance  with  their  respective  intereiti 
in  the  real  estate  itself;  that,  therefore,  the  plaintiff,  being  entitled  to  hold 
the  real  estate  for  the  period  of  her  natural  life,  was  entitle  to  the  use  for 
life  of  the  insurance  monev.  —  Culbertson  v.  Cox,  Admr.,  Sup.  Ct  Minn., 
Ch.  Leg.  N.,  September  30," '82;  N.  W.  Rep.,  September  16,  *&  ^^ 

— — -  Partnership  assets. — The  executor  or  administrator  of  a  surviving  partner, 
who  died  with  partnership  assets  in  his  possession  and  while  enga^  in  set- 
tling the  partnership  business,  is  entiU^  to  the  possession  of  such  sssets, 
and  is  chareed  with  the  duty  of  completing  such  settlement  unless  relisted 
from  that  duty  bv  contract,  or  by  an  order  of  a  competent  court  He  it 
not,  as  a  matter  of  law,  precluded  from  receiving  compensation  out  of  part- 
nership fUnds  for  his  services  in  the  performance  of  this  duty. —  Dayton, 
Sxr.,  V.  BarUett,  Admr.,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  November  2,  '82;  Cid* 
L.  BuU  October  80,  '82. 

Admibaltt.  —  L  ibel  for  demurrage,  —  A  vessel  was  delayed  in  unloading  by 
being  compelled  to  wait  for  other  vessels  preoedins  her,  which  were  dit- 
charginjK  their  cargoes  at  the  same  elevator.  Held,  that  this  was  a  sufficient 
reason  mr  the  delay,  and  that  no  damages  would  be  allowed. — Finney  9. 
Grand  Trunk  R.  Co.,  U.  S.  Diat.  Ct  North.  Dist  DL,  Ch.  Leg.  N.,  November 
18,  '82. 

Warranty  of  seaworthiness  implied  in  every  voyage  poUey  of  iMSurance.'' 

When  a  vessel,  very  soon  after  leaving  port  upon  a  voyage,  without  eneooD- 
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tering  any  severe  storm  or  other  peril,  begins  to  leak  badly,  and  at  once 
makes  a  port  of  safety,  where,  on  survey,  her  timbers  are  found  rotten,  and 
she  is  declared  unfit  to  pursue  her  voyage :  held,  that  this  is  presumptive 
evidence  of  unseaworthiness  at  the  commencement  of  her  voyaee.  —  Higeie 
V.  American  Lloyds,  U.  8.  Dist  Gt.  North.  Dist  111.,  Oh.  Leg.  N.,  November 
11,  »82. 

Adoption. — Stait^»  of  child — Inheritance. — A  child  adopted  and  made  heir 
of  the  adopting  parents-by  special  law  of  the  State  in  which  they  reside,  is  not 
in  another  State  entitled  to  take  a  share  of  an  estate  that  would  have  fallen 
to  one  of  her  adopting  parents  as  heir  of  an  intestate  dying  in  such  other 
State,  had  such  parent  survived  such  intestate.  The  legal  status  of  such  a 
child  is  settled  by  the  special  act — In  re  Sunderland,  Sup.  Gt.  Iowa,  N.  W. 
Rep.,  November'4,  '82. 

Absigxment. — For  benefit  of  creditors  — Subsequent  contract  to  buy  up  claims, — 
A.  and  6 .,  being  insolvent,  made  an  assignment  of  all  their  property  for 
the  benefit  of  their  creditors.  C.,  a  banker,  then  stated  to  them  that  if  they 
would  furnish  him  the  names,  address,  and  amount  owing  to  each  creditor, 
and  aid  him  in  buying  up  the  claims,  he  would  purchase  tne  same  and  accept 
the  assigned  estate  in  full  satisfaction  thereof.  Held,  in  an  action  to  recover 
the  diflSrence  between  the  amount  paid  by  the  estate  and  the  face  value  of 
the  claims,  that  the  contract  was  valid ;  that  the  contract,  though  verbal, 
being  completed,  was  not  void  by  the  Statute  of  Frauds,  and  the  services, 
being  valuable,  were  sufficient  to  sustain  the  contract  —  Wilson  v,  Moore, 
Sup.  Gt  Neb.,  N.  W.  Bep.,  September  28  and  80,  *82 ;  Ohio  L.  J.,  October 
19,  82. 

Reserjaaticn  in  deed  of  assignment  —  Gift  by  assignor  to  his  wife  of  such,  — 

Where  there  is  a  reservation  of  $300  in  a  deed  of  assignment  for  the  benefit 
of  creditors,  and  the  assignor  makes  a  gift  of  part  of  the  property  reserved 
and  set  apart  thereunder  to  his  wife,  there  is  no  fraud  upon  creditors. 
Where  the  court  left  to  the  jury  the  question  of  the  wife's  right  to  the 
property  in  controversy,  as  part  of  her  own  separate  estate,  without 
regard  to  the  gift  ft*om  her  husband :  held,  not  to  be  error. — Hildebrand  v. 
Bowman,  Sup.  Ot  Pa.,  Pittsb.  L.  «T.,  November  8,  '82. 

AjBSXTMFsrr. — Bescission  of  contract. — ^In  an  account  with  a  stockholder  his 
client  paid  a  sum  to  secure  the  broker  upon  the  stock  he  was  carrying  for 
him,  and  on  the  discovery  that  the  broker  had  secretly  sold  the  securities  he 
sued  to  recover  the  amount  paid  as  margin.  Heldf  that  the  client  could 
treat  the  act  of  the  broker  as  a  rescission  of  the  contract  and  recover  the 
flunount  paid  by  him  on  account  —  Levy  v,  Loeb,  Ct  App.  N.  Y.,  Rep., 
October  11,  '82;  Daily  Reg.,  September  28,  '82. 

Attachmxnt.  — Action  of  court  may  be  reviewed  on  writ  of  error,  —  The  action 
of  the  court  below,  touching  an  attachment,  may  be  reviewed  by  the  Su- 
preme Court,  whether  such  action  was  before  or  after  judgment  upon  the 
merits.  When  the  affidavit  of  defendant  in  attachment  traversing  the 
grounds  is  defective,  the  attachment  will  be  sustained.  When  the  affidavit 
alleged  that  defendant  '*  is  about  to  fraudulentlv  conceal  or  remove  or  dis- 

Sose  of  his  property,"  etc.,  a  traverse,  filed  six  days  later,  which  denies  that 
efendant  is  about  to  so  dispose  of  his  property,  is  not  good ;  it  fails  to  deny 
that  defendant  weu  about  to  perpetrate  the  frand  when  the  attachment  was 
•ued  out  —  Wehle  v.  Kerbs,  Sup.  Gt  Col.,  Col.  L.  Rep.,  October,  '82. 

Equitable  interest  —  Interpleader  —  Evidence,—  A  third  person  filed  an 

interpleader  in  an  action  by  attachment,  claiming  to  be  the  owner  of  the 
land  attached.  The  attachment  creditor  replied  that,  the  deed  under  which 
the  claim  was  made,  though  absolute  in  form,  was  a  mortgage  to  secure 
$7,766,  and  the  land  was  worth  $16,000.  The  claimant  rejoined,  denying 
that  the  deed  was  a  mortgage.  On  the  trial  the  claimant  proved  the  execu- 
tion of  a  deed  from  the  grantee  of  the  attachment  debtor,  when  the  plain- 
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tiff  offered  to  prove  that  the  deed  from  the  debtor  waa  in  fact  only  a  mort- 
gage, made  to  secure  $7,766,  and  the  value  of  the  land,  and  also  that  claimant, 
when  be  received  his  deed  from  the  grantee  of  the  debtor,  knew  his  motor 
only  held  the  title  as  securitv  for  the  debt  named,  and  knew  of  the  levy  of 
the  writ  when  he  took  such  deed,  which  evidence  the  court  refined  to  admit 
Held,  that  the  court  erred  in  meeting  it  —  Laclede  Bank  v,  Keeler,  Sup. 
Ot  HI.,  Leg.  Adv.,  September  20,  *82. 

Attobk«t-at-Law. — See  ExBCunoir. 

Baitkrttptgt.  —  Bankrupt  —  FaUe  twearing.  —  A  bankrupt  swore  falsely  to 
his  own  prejudice,  but  such  false  swearing  was  not  wiluil  nor  intentional 
Held,  no  bar  to  his  discharge.  —  In  re  Warren,  U.  S.  Cir.  Gt  East  Dist  Pa., 
Gh.  Leg.  N.,  September  28,  '82. 

— i—  Bight  of  surety  to  protect  hinuelf —  Appropriation  of  eeeuritiei.  —  Bank- 
rupts, who  were  Bankers,  procured  B.  to  oecome  silrety  on  their  bond  to  a 
depositor,  and  for  B.'s  indemni^  gave  him  certain  of  their. bills  receivable; 
next  day  they  borrowed  from  B.  marketable  securities  to  raise  money,  and 
delivered  to  him  securities  owned  by  thero ;  a  set-off  existed  aeainst  one 
of  the  bills  receivable  which  the  bankrupts  had  overlooked.  HisZi,  that  in 
the  absence  of  any  express  restriction  as  to  their  use,  B.  had  the  right  ss 
affainst  the  assignee  in  bankruptoy,  to  appropriate  the  second  lot  of  securi- 
ties to  reimburse  himself  from  loss  occasionea  by  the  set-off  against  the  flnt 
lot  —  In  re  McVay,  U.  S.  Dist  Ct  West  Dist  Pa.,  Pittob.  L.  J.,  September 
27,  '82. 

Limitation  of  action  —  United  Statea  Bcviaed  Statutes,  eeetion  5057.  — 

Where  a  deed  of  trust  upon  real  estete,  executed  bv  A.  to  secure  promissory 
notes,  was  foreclosed  by  B.,  who,  as  assignee  in  bankruptoy  of  the  estete 
of  C.,  held  one  of  said  notes,  and  all  parties  in  interest  were  present  or 
represented  at  the  sale  under  said  deed,  and  B.,  with  the  sanction  of  the 
court  by  which  he  had  been  appointed,  became  the  purchaser  for  the  benefit 
of  the  estete  in  bankruptoy,  and  with  the  knowledge  of  A.  paid  the  holden 
of  the  other  notes  their  pro  rata  of  the  purchase  money :  held,  that  pro- 
ceedings by  A.  against  B.,  instituted  more  than  two  years  after  said  sale,  to 
set  it  aside,  were  barred  by  the  limitations  of  the  bankrupt  act ;  and  that 
the  fact  that  B.  represented  to  G.  after  the  purchase  that  ne  would  permit 
her  to  redeem  the  land  upon  payment  of  the  debt  but  without  fixing  any 
time  for  redemption,  did  not  estop  him  from  setting  up  the  Stetute  of  Lim- 
itetions.— Phelan  v.  O'Brien,  U.  S.  Oir.  Gt  East  Dist  Mo.,  Fed.  Bep., 
November  7,  '82. 

—  New  promise,  —  A  promise  to  pay  a  debt  barred  by  discharge  in  bank- 
ruptoy, made  to  an  agent  of  the  creditor,  is  sufficient  to  remove  the  bar. — 
Shaw  V.  Bubney,  Sup.  Gt.  N.  0.,  Gfa.  Leg.  N.,  October  28,  '82. 

Banks  akd  Bankiko.  —  Check  —  Liability  of  bank  to  holder, — A  banker  is 
not  liable  to  the  holder  of  a  check  for  a  refusal  to  pay  it,  unless  he  has  either 
expressly  or  impliedly  accepted  the  same.  Where,  in  a  settlement  with  a 
depositor,  a  banicer  reteins  the  amount  of  an  outetanding  check,  there 
is  an  implied  promise  to  pay  the  said  amount  which  will  sustein  an 
action  by  the  holder  against  the  banker.  —  Saylor  v.  Bushong,  Sup.  Gt  Pa., 
Rep.,  October  11,  '82;  Oh.  Leg.  N.,  September  28,  '82. 

— '-  Bemittance  by  draft  —  Liability  of  bank,  —  One  who  reouesto  a  bank  to 
remit  by  draft  money  which  he  nas  on  deposit  therein,  and  which,  by  the 
rules  of  the  bank,  is  payable  only  at  ite  counter,  assumes  the  risk  of  trans- 
mission by  draft  in  the  usual  way  by  mail ;  and  the  mailing  of  such  draft 
properly  addressed,  discharges  the  debt  of  the  bank  to  him.  In  transmitting 
such  draft  the  bank  may  adopt  the  address  conteined  in  the  letter  requesting 
the  remittenco,  and  is  not  bound  to  use  a  more  particular  designation  or 
mode  of  address  for  the  purpose  of  insuring  delivery  to  the  proper  person.  — 
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Jung  V.  Second  W&rd  Savings  Bank,  Sap.  Gt.  Wis.,  N.  W.  Bep.,  Septem- 
ber, 23-^,  '82;  Wis.  Leg.  N.,  September  &,  '82. 

—  By-laws — Bights  of  depositors  — Applying  deposit  to  pay  debt  due  hank — 
Louisiana  law  —  Cheek — Equitable  assignmenU  —  The  by-laws  of  a  cor- 
poration to  be  valid  must  be  consistent  with  the  general  law,  and  cannot 
affect  the  rights  of  third  parties  without  their  consent,  or  depositors  not 

S'livy  to  them.  A  bank  cannot  apply  funds  on  deposit  to  the  payment  of  a 
ebt  due  it  by  the  depositor;  compensation  never  takes  place  m  such  a  case 
without  the  consent  of  the  depositor.  The  law  of  Louisiana  differs  from 
the  common  law,  that  where  a  check  has  been  presented  to,  and  acceptance 
refused  by  a  bank,  there  being  no  privity,  the  holder  of  the  check  cannot 
•ne  the  bank.  A  check  duly  notified  to  the  bank  constitutes  an  eauitable 
assignment  of  the  fund  against  which  it  was  drawn.  -^  Gordon  v.  MUchler, 
6up.  Cl  La.,  Rep.,  October  25,  '82. 

Bixxs  AND  NoTxa.  —  Neaotiability  — Be^isites, —  When  an  instrument  is  not 
certain,  or  capable  of  being  made  certum,  as  to  time  of  payment,  it  is  not  ne- 
gotiable ;  the  following  instrument  held  not  negotiable :  — 
'*$800.  Dallas  Township,  Iowa,  March  18,  1880. 

"  Three  months,  after  date,  I  promise  to  pay  to  the  order  of  Warren  Kob- 
erts,  $800,  at  the  First  National  Bank  of  Burlington,  Iowa,  value  received, 
with  interest  at  ten  per  cent  per  annum,  including  attorney's  fees  and  all 
costs  of  collection.  The  makers  and  indorsers  of  this  obligation  further  ez- 
presslyagree  that  the  payee,  or  his  assigns,  may  extend  the  time  of  paym^t 
thereof  from  time  to  time  indefinitely,  as  he  or  they  may  see  fit. 

[Signed]    **  Wabbbn  Bobxbts." 
Indorsed,  **  Wabrkn  Robbbts." 
Woodbury  v.  Roberts,  Sup.  Ot  Iowa,  N.  W.  Rep.,  October  7,  '82. 

— ^-  Parol  evidence  —  Beeeipt  —  Chnsi4eration  —  Set-off, —  Defendant  admit- 
ting that  he  executed  a  promissory  note  with  full  knowledge  of  every  fact 
connected  with  it,  cannot  by  parol  contemporaneous  testimony  transform 
such  note  into  a  mere  memorandum  or  receipt  Where  the  receipt  of  the 
money,  at  the  execution  of  the  note,  is  admitted,  parol  evidence  to  show  a 
contemporaneous  agreement  that  would  transform  the  note  into  a  receipt, 
cannot  oe  admitted  under  pretext  of  proving  that  the  note  was  without  con- 
sideration. Nor  can  the  payment  of  the  money  at  the  plaintiff's  request, 
According  to  the  contemporaneous  agreement,  be  shown  to  prove  a  setoff  in 
a  suit  on  such  note. —  Dickson  v,  Harris,  Sup.  CU  Iowa,  N.  W.  Rep.,  Octo- 
l>er  7,  '82. 

— ^  Omission  of  amount  in  writing, —  A  promissory  note  omitted  to  state 
the  amount  ip  writing,  simply  being  for  blank  dollars,  but  stated  at  its  head 
$200  in  figures.  Held,  that  the  figures,  in  the  margin  were  no  part  of  the 
instrument;  were  a  mere  memorandum,  and  coula  not  supply  the  blank 
left  for  insertion  of  the  amount  the  maker  agreed  to  pay ;  and  there  could 
be  no  recovery  on  such  a  note. —  Hollen  v.  Davis,  bup.  CU  Iowa,  N.  W. 
Rep.,  October  21,  '82. 

— -  Promissory  note  —  NegotiaHUiy  —  Uncertain  time, —  An  instrument 
which  promises  to  pay  **  on  demand  or  in  three  years  from  this  date  "  is  no^ 
a  negotiable  note  upon  which  an  action  will  lie  against  the  maker  by  an  in* 
dttMee  upon  a  demand  made  within  the  three  years. —  Mahoney  v,  Fitspat* 
rick.  Sup.  Jud.  Ct.  Mass.,  Rep.,  November  16,  '82. 

—  Promissory  note  procured  by  fraud — Suit  bv  indorsee — Negligence  — 
Innocent  purchaser.  —  When  A.  made  a  negotiable  promissory  note  to  B., 
which  was  fraudulently  procured  by  B.  ana  no  negligence  was  imputable  to 
A.,  and  suit  was  brought  on  the  note  against  A.  by  C,  a  purchaser  for  a 
valuable  consideration,  but  it  did  not  appear  that  C.  bought  the  note  in  the 
usual  course  of  business  or  for  its  full  face  value :  held,  that  A.  was  entitled 
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Bills  axd  Moras — Continaed. 

against  G.  to  use  the  defences  which  he  could  have  employed  against  B.— 
Millard  v.  Barton,  Sup.  Ct  B.  I.,  Am.  L.  Mag.,  October,  '82. 

See  Pabtkxrship. 

Bill  of  Laddto. —  Oontraet — Bill  of  exchange. — A  merchant  reoeived  an 
order  from  a  foreign  correspondent,  shipped  the  goods,  by  a  common  carrier, 
taking  bills  of  ladin£|,  b^  the  terms  of  which  the  goods  were  to  be 
delivered  at  their  destination  to  the  shipper  or  his  order.  The  merchant 
then  drew  bills  of  exchange  for  the  price  of  the  goods  on  the  person  order- 
ing them,  payable  to  the  merchant's  own  order  thirty  days  after  sight  Attach- 
ing the  bills  of  ladine  indorsed  in  blank  to  the  drafts,  and  indorsing  the 
latter  in  blank,  he  haa  the  drafts  discounted,  it  then  being  agreed  by  parol 
with  the  bank  that  the  bills  of  lading  should  not  be  delivered  to  the  drawee 
until  the  draft  should  be  paid.  HeEit  that  independent  of  the  parol  agree- 
ment, and  considered  as  a  matter  for  merely  legal  interpretation,  the  trans- 
action did  not  import  a  sale  of  the  goods  on  credit,  or  determine  that  the 
drawee  was  entitled  to  the  bills  of  lading  upon  his  acceptance  of  the  drafts 
without  pavment.  —  Security  Bank  of  Minnesota  «.  Luttgren,  Sup.  GL 
Minn.,  Ohio  L.  J.,  September  21,  '82;  Rep.,  October  18,  '82;  Leg.  Adv., 
November  7,  '82. 

— —  See  C0NTILA.CTS. 

BoKD.  —  Official  bond  —  Bank  Teller's  bontL  —  The  obligation  of  an  olBcial 
bond  is  atrietissimi  juris,  and  nothing  can  be  taken  by  construction  against 
the  obltgon ;  the  sureties  do  not  undertake  for  anything  beyond  the  letter  of 
their  contract  and  are  only  liable  within  its  terms.  A  bank  teller's  official  bond 
covers  any  duties  to  which  in  the  natural  course  of  the  bank's  business  be 
may  be  assigned  by  the  proper  officer  in  the  temporary  absence  of  the  usual 
employee.  So,  held,  wnere  the  recemng  teller  in  the  savings  department 
was  assigned,  in  the  temporary  absence  or  the  general  teller  to  do  Uie  teller's 
work.  —-Detroit  Savings  Bank  v. Zi^ler,  Sup.  CU  Mich.,  N.  W.  Bep.,  Octo- 
ber 21,  '82 ;  Cent.  L.  «K,  November  8,  '82. 

Bank  book-keeper — Liability  of  sureties  on  bond  of  —  Defendants  wers 

sureties  upon  a  bond  jg^ven  in  1868  conditioned  for  the  faithful  performance 
by  one  C.  of  his  duties  as  book-keeper  for  plaintiff,  or  the  "duties  of  any 
other  office,  trust  or  emplovment  relating  to  the  business  of  the  said  associa- 
tion which  may  be  assigned  to  him."  U.  continued  to  be  book-keeper  until 
1870,  when  he  was  appointed  receiving  teller.  While  acting  as  teller  he 
embezzled  funds  of  tke  bank.  Held,  that  the  sureties  undertook  for 
the  fidelity  of  their  principal  only  while  he  was  book-keeper,  and  were  not 
liable  for  embezzlement  by  him  while  acting  as  teller. — National  Mechso  ics' 
Banking  Assn.  o.  Conkling,  Ct  App.  N.  Y.,  Daily  Beg.,  October  28,  'S2; 
Bep.,  November  15,  '82;  Cent  L.  J.,  November  10,  '82. 

_  Execution  of  bond  —  Obligor's  name  not  in  body  of  insirumenL  —  To 
charge  one  as  obligor,  who  has  signed  a  bond  or  written  undertaking,  it  is 
not  necessary  that  his  name  should  appear  in  the  body  of  such  instrument, 
prodded,  the  intention  that  he  shall  be  so  charged  appears  clearly  from  iti 
terms,  taken  in  connection  with  the  circumstances  attending  its  execution.— 
Partridge  o.  Jones,  Sup.  Ct  Ohio,  Ohio  L.  J.,  November  2,  '82;  Cin.  L. 
Bui.,  October  80,  '82. 

—  Indemnity  —  Parties — Joinder  of  liability  of  sureties,  —  A  party  cannot 
sue  alone  on  a  bond  of  indemnity  made  to  himself  and  other  obliges  on  a 

Srior  delivery  bond,  without  showing  that  he  alone  has  received  injury  by 
le  breach  thereof,  and  therefore  that  he  brings  the  suit  without  joining  ths 
other  obligees  as  plaintiffs.  He  cannot  set  out  a  bond  as  made  to  himself 
alone,  ana  give  in  evidence  an  instrument  made  to  himself  jointly  with 
others.  The  liability  of  sureties  cannot  be  enlarged  or  changed  by  averment 
in  the  pleading;  and  where  an  indemnity  bond  nas  been  executed  by  mif- 
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Uke  or  inadvertence,  the  proper  remedy  is  by  a  bill  in  equity  to  reform  it 
and  make  it  conform  to  the  mutual  intention  of  the  parties.  — Percival  «• 
McCoy,  U.  S.  Cir.  Ct.  West  Dist  Iowa,  Fed.  Bep.,  October  10,  '82. 

Bbokxr. — Action  for  damages —  Sale  of  real  property  by  a  broker.  —  A  con- 
tract to  sell  real  property  for  a  commission  is  performed  when  the  broker 
procures  a  person  who  is  able  to  pay  for  the  same  to  enter  into  a  valid  con- 
tract to  purchase  upon  the  terms  proposed,  or  when  he  induces  such  person 
to  oiTer  to  pay  for  the  property  and  take  a  conveyance  thereof  upon  beine 
allowed  a  reasonable  time  to  examine  the  title  thereto,  which  offer  is  refused 
by  the  owner,  on  the  ground  that  the  time  allowed  the  broker  within  which 
to  effect  the  sale  is  about  to  expire.  —  Watson  v.  Brooks,  U.  S.  Cir.  Ct. 
Dist.  Oreg.,  Ch.  Lee.  N.,  October  21,  '82;  Fed.  Hep.,  October  24,  '82; 
Cent.  L.  J.,  October  20,  '82. 

See  CONTBACTS. 

Champsbtt.  —  Ae  a  defence —  Contract — Want  of  eonaideration,  —  The  fact 
that  there  is  a  champertous  and  ille^  contract  between  plaintiff  and  his  at- 
tomev  for  the  prosecution  of  an  action,  is  no  defence  to  the  action,  and  can 
only  DC  set  up  b^  the  client  against  the  attorney  when  the  champertous 
agreement  itself  is  sought  to  be  enforced.  The  defence  of  want  of  consider- 
ation may  ordinarily  be  made  at  law;  but  when  a  determination  of  the  ques- 
tion of  consideration  depends  upon  the  settlement  of  the  affairs  of  a 
partnership,  some  of  the  members  of  which  are  not  before  the  court,  it  is  a 
question  for  equitable  Jurisdiction.  —  Courtright  v,  Burnes,  U.  S.  Cir.  Ct 
West  Dist  Mon  Fed.  Rep.,  October  8,  '82. 

Common  Cabbixb. —  Negligence  —  Special  agreement,  —  A  common  carrier 
of  persons  or  property  can  not  by  any  agreement,  however  plain  and  explicit, 
wholly  relieve  itself  trom  liability  for  Injury  resulting  from  its  gross  neglt- 

Snce  or  fraud.  In  order  to  exempt  the  carrier  from  liability,  or  to  limit 
liability  for  injury  caused  by  its  own  neglig^ence  of  any  kind,  the  contract 
must  expressly  so  provide.  A  contract  providing  that  in  case  of  loss  the 
carrier  snail  be  liable  to  pay,  as  damans,  a  specified  sum,  will  not,  without 
an  express  stipulation,  relieve  the  earner  from  liability  to  the  full  amount 
of  the  value  of  goods  lost  through  its  negligence.  So  the  words  "liquor 
carried  at  val.  $20  per  bbl."  stamped  upon  the  face  of  a  receipt,  if  they  can 
be  construed  into  a  contract  act  to  limit  the  liability  of  the  carrier  to  the  sum 
of  $20  in  case  of  loss,  must  be  so  construed  as  to  limit  such  liability  only  in 
case  of  loss  without  the  fault  of  the  carrier.  The  non-delivery  of  goods 
entrusted  to  a  carrier,  and  its  admission  that  the  same  are  lost  so  that  it  can 
not  make  delivery,  are  presumptive  evidence  of  neeligence  on  its  part  — 
Black  V,  Goodrich  Transp.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  7,  '82 ; 
Bep.,  November  16,  '82. 

«— i^<  baggage  —  Meaaure  of  damages  —  Expense  of  search, —  Where  dif- 
ferent railways,  forming  a  continuous  line,  run  their  cars  over  the  whole 
line  and  sell  tickets  for  the  whole  route,  and  check  baegage  through,  each 
carrier  is  the  agent  of  all  the  others  to  accomplish  and  complete  the  car- 
riage and  delivery  of  the  goods,  and  an  action  will  lie  against  either  carrier 
for  Daggage  lost  The  market  value  of  the  articles  lost  is  the  ultimate  com- 
pensation, and  the  proper  measure  of  recovery.  Damages  cannot  be  re- 
covered for  expense  incurred  in  making  searcn  for  lost  baggage. — Texas 
and  Pacific  R.  Co.  v.  Ferguson,  Ct  App.  Texas,  Texas  L.  Sep.,  October 
•82. 

Ferryman  —  Liability  as  common  carrier, —  The  proprietor  of  a  ferryboat 

is  liable  as  an  ordinary  carrier  for  an  accident  occurring^to  a  horse  while  be- 
ing carried  on  his  vessel  across  the  ferry.-^  Robert  v.  XiSurin,  Mont  Ct  of 
Rev.,  Leg.  K.,  November  4,  '82. 

See  Railboass  ;  Sals. 
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CoKBIDB&ATIOir.—  Sm  CONTBAOT. 

OoRSTTTUTiosTAL  Law. —  Refutation, — K  statute  proTiding  thmfc  penoni  who 
ghall  keep  a  place  **  in  which  it  is  reputed  "  that  liquors  are  sold  without  a 
license,  soall  be  Uned  and  imprisonea  or  both,  Js  unconstitutional,  as  violat- 
ing fundamental  rights  of  property  and  freedom. — The  State  v.  Kartz,  Sup. 
Ct.  R.  L,  Oh.  Leg.  If.,  October  28,  *82;  Sep.,  October  18,  '82. 

Unequal  taxation  —  Collateral  inKerOancea. —  A  statute  imposing  a  tax 

on  collateral  inheritances,  where  it  is  provided  in  the  Constitution  that  all 
taxes  shall  be  "  proportional  Und  reasonable,"  and  the  Bill  of  Ri^ts  of  the 
State  declares  that  every  inhabitant  is  bound  to  contribute  only  his  share  of 
of  the  common  burden,  is  void,  being  unequal. —  Cuny  v.  bpencor,  Sup. 
Ct.  N.  H.,  Rep.,  October  25,  '82. 

^—  Fourteenth  Amendment  —  OHienahip  —  Equality  —  CSviZ  rigkla  —  Aei 
March  i,  1876 — Prohibiiione  relate  to  States,  not  to  tndividuaU. —  The  dec- 
laration in  the  first  section  of  the  Fourteenth  Amendment  '*  that  all  persons 
bom  or  naturalized  in  the  United  States,  and  subject  to  the  juriMiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State  wherein  they  re- 
side," did  not  of  itself  give  Congress  power  to  protect  by  legislation,  the 
rights  pertaining  to  State  or  national  citizenship.  The  inhibitions  of  that 
section,  which  follow  that  declaration,  are  directed  solely  against  action  bv 
the  states,  not  by  individuals ;  and  therefore  if  a  State  nas  not  attempted, 
by  its  laws,  officers,  or  agencies,  to  overstep  the  limitation  there  imposed, 
no  case  arises  for  the  protecting  power  of  the  national  government — omoot 
V.  Kentucky  Central  R.  Co.,  U.  S.  Cir.  Ct  Dist  Ky.,  Fed.  Rep.,  October  8, 
'82 ;  Ky.  L.  J.,  October  1,  '82 ;  Rep.,  November  8,  m 

—  Commeree  —  State  statute  aa  to  unjutt  diaeriminaHon  in  railroad  raiea.^^ 
A  State  statute  which  denounces  as  extortion,  subject  to  penalties,  any  un- 
just discrimination  on  the  part  of  railroad  companies  doing  business  within 
the  State  in  respect  to  the  rates  chaxeed  by  them  for  freight,  etc,  is  not 
within  the  inhibition  of  the  Federal  Constitution  ({  8,  art  1}  providing  for 
the  regulation  of  commerce  The  act  of  1874  (Rev.  SUts.  III.  p.  817)  which 
provides  for  the  punishment  of  unjust  discrimination  in  railroad  freiehts  by 
railroad  companies  doing  business  within  the  State,  applies  to  rates  charged 
for  freight  from  a  place  within  the  State  to  a  destination  without  the 

'  Stote.-— People  v.  Wabash,  St  L.  and  P.  R.  R.  Co.,  Sup.  Ct  IlL,  Rep., 
November  8,  '82. 

— —  See  Maksamub. 

CoNTiNOKNT  Rkuaikdkbs. — SoU  of  contingent  interest^ A  contingent 
interest,  vested  as  to  the  person  of  the  devisee,  may  be  the  suhject  of  sale  b^ 
him.  —  Graynon  v.  Tyler's  Administratrix,  Ct  App.  Ky.,  Rep.,  November  15, 
'82. 

OoNT&AOT.  —  Fraud —  Whm  fraudulent  tranaadion  may  he  roHJUd — Hem 
far  ratification  bindina,  — A.  having  been  defrauded  in  transactions  by  B., 
and  knowing  that  ho  had  been,  setUed  with  B.,  and  gave  him  a  judgment 
bond  for  a  laif^  balance  which  B.  claimed  to  be  due  to  him  on  account  of 
these  transactions.  The  bond  was  entered  up,  but  was  not  paid  on  maturity. 
A.  then  agreed  with  B.  to  give  him  certain  notes  in  part  payment  of  ue 
bond,  but  B.  declined  to  accept  the  notes  when  tendereo.  A.  then  set  up  the 
f^aud  in  the  original  transactions,  and  asked  to  have  the  judgment  on  the 
bond  opened,  and  himself  let  into  a  defence  Held,  that  since  he  had  rati- 
fied the  transactions  knowing  they  were  fraudulent,  he  was  bound  by  the  ratifi- 
cation, and  was,  therefore,  not  entitled  to  relief  —  Letter's  Appeal,  Sup.  Ct 
Ph.,  W.  N*  C,  October  19,  '82. 

——Statute  offrauda,  —  A  verbal  promise  by  one,  that  if  another  will  beoome 
surety  on  a  note  for  a  third  person,  the  promisor  will  indemni^^  such  surety, 
if  the  surety  signs,  relying  upon  such  promise,  is  not  within  the  Statute  of 
Frauds.  —Dermitt  v.  Bickford,  Sup.  Ct  N.  H.,  Ch.  Leg.  N.,  October  28. 
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^—  Principal  or  agtni — Bight  to  aue,  —A  parijr  to  a  contract  in  bis  own 
name  may  sue  or  be  sued  upon  it,  wbetber  be  be  in  fact  agent  or  principaL 
So,  wbere  a  landlord,  witb  the  consent  of  bis  tenants,  sold  tbeir  sbare  of  a  crop 
of  com  witb  bis  own,  and  afterward  brougbt  an  action  against  tbe  purcbaser 
for  not  accepting  tbe  com,  tbe  fact  tbat  tbe  landlord  did  not  own  all  tbe 
com,  neither  constitutes  a  defence  nor  operates  to  diminish  tbe  damages.  If 
tbe  acceptance  of  tbe  com  by  tbe  purcbaser  would  have  invested  him  witb  a 
good  title,  it  is  not  material  wbetber  the  landlord  owned  all  the  com  or 
not.  —  Davis  v.  Harness,  Sup.  Ct  Ohio,  Ohio  L.  J.,  November  2,  '82;  Gin. 
L.  Bui..  October  80,  '82. 

—  htue  —  Materiality  of — RMciMUm — Fraud,  — In  tbe  matter  of  tbe  sale 
of  wine,  an  issue  joined  as  to  the  correctness  of  a  representation  by  tbe  seller 
to  tbe  purcbaser,  tbat  there  was  a  demand  for  tbe  article,  and  that  it  was 
salable  in  tbe  country  embraced  in  his  trade,  is  a  material  issue,  upon 
which  a  jury  may  find  tbe  facts.  Wbere  tbe  issue  tendered  by  tbe  answer 
is  of  a  doubtful  character,  but  is  ioinedby  tbe  plaintiff,  the  latter  waives  the 
right  to  question  of  tbe  materiality  of  tne  issue.  When  tbe  contract  has 
been  induced  by  fraud,  it  is  not  necessary  that  tbe  party  seekin|f  to  rescind 
it  should  absolutely  tender  what  be  has  received  under  it.  It  w  necessary 
tbat  b«  should  g^ve  notice  of  bis  intention  to  rescind,  and  tbat  upon  tbe  trial 
be  should  be  in  a  situation  to  put  the  other  Pftrtv  in  tbe  situation  in  which 
be  was  at  tbe  time  of  tbe  discovery  of  tbe  n«ua.  —  American  Wine  Go.  v. 
Brasher,  U.  8.  Cir.  Ct.  Dist  Col.,  Col.  L.  Rep.,  October,  '82;  Fed.  Bep., 
October  81,  '82;  Rep.,  November  6,  '82. 

Promue  to  pay  debt  of  another, — Defendants  ajf^reed  to  honor  drafts  of 

third  partv  to  extent  of  $1,600 — when  drawn  against  shipments  made  by 
such  tbira  party.  Held,  that  defendants  were  bound  to  pay  all  drafts 
by  such  tbira  party  to  the  amount  limited,  and  tbe  risk  of  a  deficiency  in 
shipments  was  upon  the  defendants,  and  not  upon  tbe  bank  discounting  tbe 
drafts.— First  National  Bank  v.  Bdgerton,  Sup.  Ct  Wis.,  Cb.  Leg.  N.,  Oc- 
tober 14,  '82;  N.  W.  Rep.,  October  7,  '82;  Wis.  Leg.  N.,  September  28, 
'82. 

— -  Mental  ineapaeitv  —  Burden  of^  proof -^  Partial  in»<miiy,  —  Tbe  burden 
of  proof  is  on  one  alleging  mental  incapacity  to  make  a  valid  contract,  un- 
less it  is  shown  that  be  was  insane  prior  to  tbe  date  of  the  contract,  when 
the  burden  is  shifted,  and  those  claiming  under  tbe  contract  must  prove  tbat 
it  was  executed  during  a  lucid  interval.  Partial  insanity,  in  tbe  absence  of 
fraud  or  imposition,  will  not  avoid  a  contract  unless  it  exists  witb  reference 
to  tbe  subject  of  it  at  tbe  time  of  its  execution ;  but  in  case  of  fVaud  it  may 
be  considered  in  determining  whether  a  party  has  been  imposed  upon.  — 
McNett  V.  Cooper,  U.  S.  Cir.  Ct  West  Dist  Mich.,  Fed.  Rep.,  October  81»  > 
'82. 

—  Parol  testimony  ^^  Damagee  —  Opinion  of  plaintiff.  —  In  an  action  on 
contract  parol  testimony  is  admissiole  to  establish  a  fact  upon  which  the 
written  agreement  is  silent  It  is  error  to  permit  a  plaintiff  to  testify  bow 
much  in  his  estimation  he  was  damaged  by  tbe  non-flilfllment  of  the  con- 
tract —  Montelius  v.  Atherton,  Sup.  Ct  Col.,  Rep.,  November  1,  '82. 

-— »  For  adoertiaement  —  Editorial  reference  thereto  —  Pi/^lie  policy,  —  Tbe 
plaintiff  contracted  witb  the  defendant  to  print  an  advertisement  in  bis 
paper,  and  to  publish  an  article  in  the  editorial  columns  of  such  paper  in 
reierence  to  the  subject-matter  of  tbe  advertisement  Held,  Tbat  such  a 
contract  was  not  void  as  against  public  policy.  —  Gade  v.  Robinson  Con- 
solidated Mining  Co.,  Mar.  Ct  N.  T.,  Daily  Reg.,  November  16,  '82. 

—  See  Champibtt  ;  Fraud  ;  Sals. 

OoKTRACTS  (Oamblino).  —  To  recover  balance  ^  Orain  epeeulatione — 
Gam6/«fii^.  —  Defendant^    a  grain  dealer  in   Iowa,  having  a  '* regular" 
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ftoooont  with  pUintiiT,  as  a  eommiMion  merchant  of  Milwaukee,  employed 
the  latter  to  Duy  and  sell  grain  for  him  mform^  for  future  deliyeiy  and 
account  for  profits,  which  latter  trantactions  were  kept  separate  on  the  books, 
and  called  in  the  correspondence  of  the  parties  '*  scalping,"  '*  deals," 
''options,"  "speculating  deals,"  etc  This  action  is  brought  to  reoover  a 
balance  on  such  account.  RM^  that  such  employment  was  a  gambling 
transaction  and  the  contracts  |;ambling  contracts.  The  instruction  that 
notwithstanding  the  original  claim  against  defendant  was  void  as  a  gambling 

nd  lawfiu 


transaction,  yet  a  compromise  on  a  less  sum  became  a  valid  and 
claim  against  defendant,  heldf  erroneous. — Everingham  v.  Meighan,  8up. 
Ct  Wis.,  Wis.  Leg.  N.,  October  19,  '82;  N.  W.  Rep.,  October  7,  '82; 
Ch.  Leg.  N.,  October  28,  '82;  Cent  L.  J.,  October  27,  '82. 

— -  €hrain  r^cdpU —  Title  to  grain,  —  Grain  receipts  issued  to  raise  money  to 
pay  losses  which  the  party  might  suflTer  in  the  purchase  and  sale  of  com- 
modities, wherein  it  was  not  the  purpose,  intention,  or  expectation  of  either 
parties  that  such  purchases  or  sales  should  be  actually  consummated  by 
deliTery  or  receipt  of  the  thinss  purchased  or  sold,  but,  it  was  the  purpose 
of  all  parties  that  the  same  should  be  settled  by  payment  of  the  diiference 
between  the  purchase  or  selling  price  and  the  market  price  at  the  time  of 
settlement,  are  absolutely  void,  and  no  title  to  the  grain  can  be  established 
thereby  as  every  such  purchase  or  sale  is  a  gambling  transaction,  and 
ill^gaL  —  Lowe  v.  Toung,  Sup.  Ct  Iowa,  N.  W.  Bep.,  October  7,  '82. 

-—  Mutuality  of —  Qmeurremee  of  both  partiea  neeenary  to  invalidate,  —  To 
invalidate  a  contract  on  the  ground  of  illeeality,  such  transaction  being  wbat 
is  known  as  a  gambling  transaction  in  3ie  sale  of  grain,  etc,  it  must  be 
shown  bv  a  preponderance  of  evidence  that  both  parties  bought  or  sold 
with  the  Knowledge  and  purpose  that  no  actual  delivery  of  the  property,  the 
subject  of  the  sale,  should  be  made;  or,  in  other  wordu,  both  participate  in 
the  intention,  which,  if  executed,  renders  the  transaction  illegal.  If  one  of 
the  parties  acts  in  good  faith,  with  the  intention  and  expectation  of  deliver- 
ing or  receiving  the  property  which  is  the  subject  of  the  sale,  the  transaction 
as  to  Asm  will  be  valid,  and  will  be  a  sufficient  consideration  for  a  contract  in 
his  hands  based  thereon. — Murray  «.  Ocheltree,  Sup.  Ct  Iowa,  N.  W.  Rep., 
October  21,  '82. 


— »-A^A<  to  rseever  mdwmneee -^  Sale  of  property  not  an  hand, — Where 
parties  knowingly  fbmisb  means  for  an  illegal  transaetioii,  and  make  advances 
m  the  settlement  of  losses  under  illegu  contracts,  the  court  will  not  aid 
them  to  recover  moneys  thus  paid  out;  but  if  parties  acting  as  brokers  in 
the  sale  and  purchase  of  wheat,  without  disclosing  the  name  of  their  princi- 
pal, enter  into  bona  fide  contracts  for  the  actual  sale  and  delivery  of  wheat 
with  third  parties  for  defendant's  account,  and  at  his  request  settle  the 
losses,  and  pay  the  amount  due,  they  are  entitled  to  recover  the  moneys 
thus  paid.  It  is  not  necessary,  in  case  of  a  sale  or  purchase  of  property  for 
fViture  delivery,  that  the  property  should  actually  be  on  hand  at  the  time.  — 
BarUett  v.  Smith,  U.  S.  Cir.  Ct  Dist  Minn.,  Fed.  Rep^  September  28,  '82. 

See  ExBCunoim. 

CoKPO&ATiOK. —  Sale  of  etoek  below  par — Stoekholdere-^Oontr^ution-' 
CbneoUdation  ofcompaniee.  —  A  corporation  may  dispose  of  its  stock  for  less 
than  its  fece  value  and  the  transaction,  as  between  toe  OOTporation  and  the 
purchaser,  will  be  valid,  unless  prohibited  by  statute,  Wnere  the  plaintiff 
in  a  suit  against  one  corporation  was  a  stockholder  in  another,  and  in  the 
latter  capacity,  with  other  stockholders,  liable  to  contribute  to  the  defendant 
in  case  the  defendant  pays  the  debt :  MM,  no  decree  for  contribution  could  be 
rendered  against  the  pi  aintilT  alone  in  the  present  suit,  for  want  of  proper  par* 
ties  and  appropriate  pleadingjs,  and  that  defendants  may  be  decreea  to  pay 
the  debt  to  plaintiff  and  then  institute  proceedings  against  plaintiff  and  otner 
stockholders  to  enforce  contribution.    Where  several  corporations  are  united 
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in  one  and  the  property  of  the  old  companies  vested  in  the  new,  the  latter 
is  liable  in  equity  for  the  debts  of  the  wrmer,  at  least  to  the  extent  of  the 
property  received  from  them,  and  if  it  is  also  liable  at  law,  the  latter  remedy 
IS  not  exclusive. — Harrison  v.  Arkansas  Valley  B.  Co^  U.  8.  Oir.  Gt  East. 
Dist.  Mo.,  CoUL.  Rep.,  October,  '82;  Bep.,  November  1,  '82. 

«—  Foreign  eorporaiion  may  plead  Statute  o/LimUaiiona,  —  When  a  foreign 
corporation  is  capable  of  smng  and  being  sued  in  a  State,  it  may  plead  the 
Statute  of  Limitatioas  of  that  State.  In  such  case  it  is  not  a  non-resident  so 
as  to  be  precluded  from  such  making  plea. — McCabe  v.  Illinois  Central  B. 
Co.,U.  ».  Oir.  Ct.  North.  Dist  Iowa,  Ch.Leg.  N.,  September  80,  '82;  Rep., 
October  11,  '82;  West  Jur.,  September,  '82. 

--^^  Fraudulent  iranefer  of  aeaeU — Enforeement  of  obligatioru.  —  Equity 
will  not  permit  the  stockholders  of  one  corporation  to  organize  another,  and 
transfer  all  the  corporate  property  of  the  former  to  the  latter,  without  paying 
all  the  corporate  debts.  Mrnere  such  a  transfer  is  made,  the  obligations  of 
the  old  corporation  may  be  enforced  against  the  new  to  the  extent  of  the 
assets  roceived  by  it. — Hibernia  Ins.  Co.  v.  St.  Louis  and  New  Orleans 
Traiisp.  Co.,  U.  S.  Cir.  Ct  East  Dist  Mo.,  Fed.  Rep.,  October  24,  '82;  Rep. 
November  15,  '82 ;  Ohio  L.  J.,  October  19,  '82 ;  West  ins.  Rev.,  November,  '83. 

'^^  Oonaolidation  —  Liability  of  consolidated  company. — A.  and  B.,  two 
corporations,  united  and  formed  a  consolidated  company,  under  the  name  of 
B.  A.,  at  the  time  of  the  consolidation,  was  indebted  to  X.  The  consoli- 
dated company  derived  sufficient  assets  from  A.  to  pay  the  debt  Held,  that 
X.  could  recover  the  full  amount  of  his  claim  against  A.  from  B.  —  Harrison  v. 
Union  Pacific  B.  Co.,  U.  S.  Cir.  Ct  East  Dist  Mo.,  Fed.  Hep.,  October  24, 
'82. 

-*^  Valuation  of  property  tranef erred  to  corporation  for  stock  —  Rights  of 
creditors,  —  A  company  desiring  to  purchase  additional  property  to  be  paid 
for  in  stock,  resolved,  under  power  m  their  charter,  to  incroase  their  capital 
stock  from  $100,000  to  $1,000,000,  and  after  paying  $200,000  in  stock  to  the 
vendor,  reserving  to  the  company  $400,000  of  stock  to  be  sold  to  pay  off  its 
debts,  and  the  balance,  $400,000,  to  be  allotted  to  the  stockholders  to  be  paid 
for,  not  in  cash,  but  by  a  surrender  of  their  old  certificates  of  $100,000. 
Afterwards  the  project  of  incroasing  the  stock  was  abandoned  as  imprac- 
ticable. All  the  new  stock  was  surrendered  to  and  accepted  by  the  company 
and  the  old  stock  returned  to  the  stockholders.  HeUi,  there  being  no  fraud 
in  fact  intended  that  there  was  no  liability  for  the  increased  subscription  by 
the  stockholders.  —  Coit  v.  N.  C.  Gold.  Amalgamating  Co.,  (J.  S.  Cir.  Ct 
East  Dist  Pa.,  Int  Bev.  Bee,  November  6,  '82. 

Officer  —  Agency  —  Fraud  —  Stock  —  Ooer-4ssued    stock' —  Dividend,  — 

A.,  president  of  a  corporation,  induced  B.,  who  was  a  stockholder,  to  give 
to  him  her  certificates  of  stock,  together  with  an  irrevocable  power  of  attor- 
ney in  blank  to  transfer  the  same,  oy  means  of  false  representations.  A.  had 
no  express  authority  from  the  corporation  to  borrow  the  shares,  nor  were 
they  needed,  as  he  had  represent^.  He  sold  the  shares  to  bona  fide  pur^ 
chasers,  and  embezzled  the  proceeds.  Subsequently  he  entered  into  a  con- 
spiracy with  other  officers  of  the  corporation  to  issue  fraudulent  shares  in 
excess  of  the  amount  allowed  by  the  charter,  ai^  of  said  fraudulent  shares 
he  gave  to  B.  the  same  number  which  she  had  confided  to  him.  B.  having 
subsequently  filed  a  bill  in  equity  against  the  corporation,  praying  for  a 
decree  declaring  the  validity  of  the  shares  thus  issued  to  her :  Keld,  that  A. 
was  to  be  regarded  as  B.'s  aeent  in  the  transaction  as  much  as  the  agent  of 
the  cor^^oration,  and  that  A.  had  transcended  his  powers  as  president  of  the 
oompanv  in  procuring  the  loan  of  the  shares;  and,  that  the  corporation  was 
not  liable  to  B.  for  the  amount  embezzled  bv  A.  and  was  not  bound  to  recog- 
nize the  validity  of  the  over-issued  stock  held  by  her  to  any  greater  extent 
than  in  the  case  of  other  holders  of  such  over-issued  stock. — Wright's  Appeal. 

.  Sup.  Ct  Pa.,  W.  N.  C,  November  16,  '82. 
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Banks^Foreiffn  —  Holding  real  eaiaie ^ Equity — NoUee  of  li»  pm^ 

dens,  —  A  foreign  banking  corpo^ition,  whose  charter  impoeee  no  restric- 
tion upon  the  character  of  ita  loans  may  take  and  hold  a  mortgage  upon 
lands  m  Minnesota,  and  enforce  the  same  upon  the  same  footing  as  oloer 
creditors.  £(^uity  will  help  a  defectively-executed  mortgage  given  upon  ft 
valuable  consideration,  and  reform  ana  enforce  the  same  as  a^^nst  the 
maker  and  subsequent  assignees  and  lien  holders  having  notice,  bo,  held^  of 
a  mortgage  executed  and  recorded  unsealed.  In  an  action  to  reform  and 
forecliMe  such  a  mortgage,  a  notice  of  lie  pend&ne  dul3r  filed  prior  to  the 
record  of  a  deed  from  tne  mortgageors  to  a  ^ntee,  against  whom  a  jodg- 
ment  had  been  recovered,  will  save  to  the  plaintiffs  their  prior  lien  as  asatntt 
such  Judgment — Lebanon  Savings  Bank  v.  Hallenbeck,  Sup.  Ct  Minn., 
Ch.  Leg.  y.,  September  30,  '82;  &p.,  October  11,  '82. 

—  Aiiaehment  —  Aeeignmeni  —  Recover  —  SUue  ofpromieeory  noiee  —  Std  ' 
to  wind  up  eorporation  in  State  of  domicile  ^  Subeequent  euUe  in  other 
States,  —  Where  a  mutual  life  insurance  company,  in  which  all  policy- 
holders are  members,  becomes  insolvent  and  passes  into  the  hands  or  a  re- 
ceiver under  the  decrees  of  a  court  at  the  domicile  of  the  corporation,  and 
hj  order  of  the  court  the  company  by  deed  assigns  all  its  assets,  wherever 
situated,  to  the  receiver,  the  assignment  will  pass  promissory  notes  of 
debtors  residing  in  another  State,  held  by  and  in  the  possession  of  the  oom- 
pany  and  the  receiver,  and  prevails  over  an  attachment  subsequently  levied 
by  creditors  in  the  State  of  the  debtors.  For  this  purpose  the  situe  of  the 
debt  is  the  domicile  of  the  creditor.  Where  a  life  insurance  company  be- 
came insolvent,  and  under  the  laws  of  the  State  of  its  creation  was,  by  suit 
instituted  for  the  purpose,  placed  in  the  hands  of  a  receiver  to  wind  it  up 
and  distribute  its  assets,  a  bill  filed  by  creditors  in  Tennessee,  in  a  State 
court,  to  attach  its  assets  in  that  State,  and  wind  it  up  and  distribute  its  as- 
sets there  situated  according  to  the  insolvency  laws  of  that  State,  will  be,  on 
removal  to  the  Federal  court,  if  the  Tennessee  creditors  are  not  entitled  to 
any  specific  lien  or  right  of  priority,  dismissed,  and  the  creditors  must  seek 
satisfaction  in  the  lasolveaey  proceedings  of  the  home  State  of  the  inaolTent 
corporntion.  —  Taylor  v.  Life  Association  of  America,  U.  S.  Cir.  Ct  West 
Dist  Tenn.,  Fed.  Kep.,  October  24,  '82. 

— -  See  JuniBDiCTioir 


CKIMINA.L  Law. — Forgery  —  Committed  in  one  State  and  publisked  in 
other  —  Evidence,  —  On  a  charge  of  uttering  and  publishing  a  foiged  in- 
strument with  intent  to  defraud,  the  place  where  the  instrument  was 
uttered  and  published,  and  not  the  place  where  the  toT^rj  was  committed, 
determines  tne  jurisdiction  of  the  court  If  tiie  foiged  instrument  has  been 
uttered  and  published  in  this  State  with  intent  to  llefraud,  by  means  of  an 
innocent  agent  here,  it  is  no  defence  to  an  indictment  in  the  proper  county 
in  this  State  to  show,  that  the  accused  was  never  within  the  State,  or  thM 
he  owes  allegiance  to  another  State  or  government  On  the  trial  of  a  per- 
son accused  of  uttering  and  publishing  a  foiged  deed  for  the  conveyance  of 
real  estate  with  intent  to  defraud,  other  foigM  deeds  for  the  conveyance  of 
of  real  estate,  including  df*eds  of  trust  found  in  his  possession,  or  proved 
to  have  been  uttered  and  published  by  him,  are  competent  testimony  to 
show  guilty  knowledge.  -^ Lindsay  v.  The  State,  Sup.  Ct  Ohio,  Ohio  L.  J., 
October  6, '82;  Cent  L.9.,  October  20,  '82. 

Assault  with  intent  to  commit  murder — Deadly   weapon  —  Presum^ 

tion — Intoxication.  —  Where  the  evidence  was  thatdecoMed  was  shot  in 
the  head,  there  was  no  error  in  charging  the  jury  that  if  they  belieyed  the 
defendant  having  a  deadly  weapon,  '*  went  to  the  door  and  then  turned 
around  and  deliberately  shot"  the  deceased,  they  would  be  justified  in  pre- 
suming that  he  intended  to  take  his  life.  Evidence  was  admitted  tendli^  to 
show  that  defendant  vras  in  some  de^^ree  intoxicated  at  the  time  of  the 
offence.    Held^  the  court  did  not  err  in  charging  that  "  drunkenness  is  no 


DIGEST   OP   RECENT   CASES.  1 8$ 

Gbihinal  Law— Continued. 

excuse  for  crime."  —  Cross  v.  The  State,  Sup.  Ct  Wis.,  Bep.,  October  11, 
'82. 

^—Burglary  —  Information -^ Evidence^ — Held,  that  the  name  of  the 
owner  of  a  building  burglariously  entered,  should  be  explicitly  stated  —  if 
known — and  proven  as  Tflid.  Where,  on  the  trial,  the  evidence  failed  to 
show  that  the  building  entered  was  the  *' dwelling-house  of  William  Drake,'* 
as  laid  in  the  information,  such  failure  held  to  vitiate  the  conviction. — 
Jackson  «.  The  State,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  October  19,  '82;  N.  W. 
Rep.,  October,  21,  '82. 

— —  Self-defence  —  Prevume  threaia,  —  When,  at  the  time  of  the  commission  of 
the  acts  by  the  defendant  resulting  in  the  killing,  deceased  was  making  no 
demonstrations  whatever  towards  defendant  or  any  one  whom  defendant  nad 
the  right  to  defend,  and  it  cleariy  appears  from  the  disputed  facts  that  the 
defenaant  had  no  grounds  whatever  to  apprehend  present  danger,  evidence 
of  previous  threats  is  not  admissible,  and  may  be  properly  excluded.  — 
United  Sutes  v.  Leighton,  Sup.  Ct  Dak.,  N.  W.  Bep.,  October  7,  '82 ; 
Ch.  Leg.  N.,  October  28,  '82. 

•^—  Postal  Carde  —  Indecent  language. — The  Federal  statute  prohibiting  inde- 
cent, lewd,  etc.,  language  to  be  written  on  postal  cards  is  not  violated  where 
the  language  written  is  merely  profane. —  United  States  v.  Smith,  U.  S.  Dist 
Ct  Dist  £j.,  Ch.  Leg.  N.,  October  28,  '82 ;  Alb.  L.  J.,  September  80,  '82. 

—  OroMS-examinationin  murder  trial  —  Instruction*  as  to  degree  of  crime,  — 
Where  on  a  trial  for  murder  the  question  was  whether  poison  was  adminis- 
tered to  the  deceased  through  the  negligence  of  a  physician  or  intentionally  by 
the  accused,  and  the  State  m  rebuttal  gave  in  evidence  the  testimony  of  a 
druggist  with  whom  the  physician  was  accustomed  to  deal,  to  the  effect  that 
the  pnysician  was  skiinil  and  careful  in  the  use  of  medicines,  accused  had 
the  right  to  cross-examine  as  to  the  extent  and  character  of  the  dealings, 
fK>m  which  his  opinion  was  formed.  On  the  trial  of  an  indictment  for  mur^ 
der  in  the  first  degree,  charging  accused  with  purposely  killing  another  by 
poison,  and  the  evidence  tends  to  show  no  other  grade  of  offence,  it  is  error 
to  charge  the  jury  that  if  thev  find  the  accused  guilty  they  may  convict  of 
murder  in  the  first  or  secona  degree,  or  manslaughter.  And  where  the 
verdict  is  for  a  lower  grade  than  murder  in  the  first  degree,  a  new  trial 
should  be  granted,  where  from  the  evidence,  a  verdict  of  acquittal  might  have 
been  rendered,  had  the  jury  been  properly  instructed. — Dresback  o.  The 
State,  Sup.  Ct  Ohio,  Cin.  Ju  Bui.,  October  23,  '82;  Ohio  L.  J.,  November 
2,  '82. 

Assault  and  battery  —  Reckless  discharge  of  firearms  —  Malice  —  Joke,  — 

Where  a  person  recklessly  and  wilfUlly  discharges  a  pistol  in  a  place  where 
there  is  a  number  of  persons  and  thereby  injures  a  person,  he  will  be  held 
guilty  of  assault  and  battery  without  evidence  of  any  personal  malice  against 
the  one  injured,  and  the  fact  that  the  discharge  was  in  frolic  and  as  part  of  a 
joke,  will  afford  no  defence.  —  Lister  Smith  v.  The  Commonwealth,  Sup. 
Ct  Pa.,  Bep.,  October  26,  '82;  W.  N.  C,  November  2,  '82;  Pittsb.  L.  J., 
November  18,  '82. 

Selling  crop  toUh  lien  thereon  —  Evidence —  Tenant  in  common  —  Master 

and  servant,  —  To  constitute  the  statutory  offence  of  selling  a  crop  upon 
which  there  is  a  lien,  three  facts  must  be  proved.  1.  That  the  prosecutor  nas 
a  claim  under  a  written  instrument  or  that  he  has  a  lien  or  claim  thereon. 
2.  That  the  accused  removed  or  sold  the  crop  with  knowledge  of  the  lien  or 
claim.  8.  That  he  did  so  to  defraud  the  prosecutor.  If  the  accused  is  a  ser- 
vant of  the  prosecutor,  or  they  are  tenants  in  common,  the  prosecution  must 
fail.  — EUerson  v.  The  State,  Bep.,  October  18,  '82. 

FoKOXRT. — Section  5479  United  States  Revised  Statutes  construed  —  Indict' 
ment  under.  —  Section  5479  of  the  United  States  Bevised  Statutes  must  be 
considered  as  a  forgery  statute,  and  not  one  for  the  punishment  of  those  who 
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make  or  assUt  in  the  making  of  affidAvits  which  are  genuine  in  themaelTei, 
but  contain  statements  which  are  false  and  untrue,  for  uie  purpose  of  defraud- 
ing the  U.  S. ;  and  an  indictment  chamns  a  party  with  aiding  and  assisting 
another  in  making  certain  affidavits  which  contain  matters  which  were  false 
and  untrue,  with  intent  to  defraud  the  U.  S.,  and  with  transmitting  to  an 
officer  of  the  U.  S.  an  affidavit  in  writing  whiJb  contained  statements  known 
by  such  party  to  be  false  and  fraudulent,  cannot  be  sustuned  as  an  indictment 
under  this  section,  and  is  too  indefinite,  if  intended  to  charse  that  the  affidavit 
was  transmitted  to  or  presented  at  any  office  or  to  any  officer  of  the  U.  8.  in 
support  of  or  in  relatwnio  anyaeeourU  or  claim,  to  be  sustained  as  an  indict- 
ment under  section  5421  of  the  Revised  Statutes. — United  States  v.  Cameron, 
Sup.  Ct  Dak.,  N.  W.  Rep.,  October  28,  '82. 

Contempt  —  Revised  SiatuteM,  aeetiont  7S5, 1014*  —  A  refusal  to  obey  a 

subpoena  issued  by  a  Federal  court  is  an  offence  against  the  United  States, 
within  the  meaning  of  section  1014  of  the  Revised  Statutes.  Where  a  Federal 
court  orders  the  arrest  of  a  witness  for  failing  to  obey  a  subpoona  duly  served, 
and  the  witness  departs  into  another  district  before  he  can  be  arrested,  any 
ludge  of  the  United  States,  having  Jurisdiction  in  the  latter  district,  may  order 
nis  arrest  and  removal  to  the  district  in  which  he  is  charged  with  the  offence. 
In  such  cases  the  judge  oidering  the  arrest  of  the  witness  cannot  inonirs 
into  his  guilt  or  innocence.  —  In  re  Ellerbe,  U.  S.  Cir.  Ct  Bast.  Dist  Mo., 
Fed.  Rep.,  October  24,  '82. 

—  Self-defence — Deadly  weapon  —  Homicide.  —  An  instruction  which 
states  that  a  party  cannot  use  a  deadly  weapon  in  his  own  defence  upon  the 
appearance  or  apprehension  of  danger  merely,  but  only  when  the  daof^r  ii 
actual  and  substantial,  is  enoneous.  A  partv  is  Justified  in  killing  his  as- 
sailant, if  he  acts  in  good  faith,  and  the  attack  resisted  is  such  as  to  imperil 
life  or  do  great  bodily  harm,  and  such  that  a  prudent  man,  in  like  circum- 
stances, would  suppose  that  it  was  necessary  to  take  life  in  his  own  defence.  — 
Hays  V.  The  Stote,  Sup.  Ct.  Ind.,  Rep.,  November  1,  '82. 

'—^  Prieoner  under  sentence  of  life  impriaonmaU  —  Evidence, — Defendant 
was  charged  with  murder.    He  was  at  the  time  under  sentence  of  life  im- 


^j  w.^w^.w  ^ ,,w..^p,  .^^  ^w^,..  y-w...i-. ,j  „.  ...w  imprisonment  uponafindiDg 

of  murder  in  the  first  degree.  —  Tne  People  v.  Hong  Ah  Duck,  Sup.  Ct  Gal., 
Rep.,  November  15,  '82. 

Damaoxs.  —  Liability  of  mine  owners  when  turtted  over  to  eoniraetors  — See- 
cial  stipulations,  —  Whoever  expressly  or  impliedly  invites  others  upon  pis 
premises  assumes  the  duty  of  warning  all  who  accept  of  any  danger,  which 
ne  knows  or  ought  to  know,  but  of  which  they  are  not  aware.    If  the  owner 
of  a  mine  turns  it  over  to  contractors  in  an  unsafe  condition,  which  he  knows, 
or  might  know  by  proper  care,  he  is  responsible  for  injuries  resulting  to  s 
miner  put  to  work  in  ignorance  of  the  danger.    The  owner  of  a  mine  con- 
tracted with  persons  to  work  it,  but  stipulated  that  the  contractors  only 
should  be  responsible  for  injuries  to  workmen  and  the  responsibility  was  as- 
sumed by  the  contractors.    The  mine  wai  in  proper  condition  when  the  con- 
tractors took  possession  and  there  was  nothing  in  the  contract  to  lead  work- 
men to  suppooe  that  the  owner  retained  control  of  it  or  waa  responsible  for 
their  protection,  unless  it  were  a  stipulation  that  when  the  contractors  re- 
paired the  mine  the  work  should  be  done  under  the  supervision  of  a  penon 
designated  by  the  owner.    Held,  in  an  action  against  the  owner  for  an  injory 
to  a  workman,  that  this  stipulation  was  not  that  the  owner  should  supervits, 
but  that  he  should  have  the  right  to  supervise,  and  was  for  the  protection 
of  the  owner;  that  the  neglect  of  his  own  interests  was  not  a  legal  wroitf  to 
others  and  that  plaintiff  had  no  right  of  action.  —  Samuelson  v,  Clevebod 
Iron  Mining  Co.,  Sup.  Ct  Mich.,  NT  W.  Rep.,  October  21,  '82. 

—See  Railroads. 
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DsBTOK  AND  Cbiditoil  —  Compr{mu»e  —  Princif>al  and  agent — Evidence — 
Parol  evidence  to  affect  written  contract —  Boox  entries  —  Practice,  —  A.  de- 
siring to  compromise  with  his  creditors,  drew  up  an  agreement  to  that  effect^ 
and  entrastea  it  to  B.  B.  presented  the  agreement  to  one  of  the  creditors 
C,  and,  although  he  had  no  authority  to  do  so,  informed  G.  that  unless  all 
the  creditors  signed  it  would  not  he  hindinff.  Induced  hy  these  representa- 
tions, 0.  signecT  Suhaequently,  other  creditors  having  refused  to  sign,  and 
suit  being  brought  by  0.  aeainst  A*  for  the  full  amount  of  his  claims :  held, 
that  the  plaintiff  was  not  Dound  by  the  agreement,  and  was  entitled  to  re- 
cover. A  party's  books,  kept  for  the  purpose  of  chaTging  j^oods  sold  and 
delivered,  in  which  the  entries  are  made  contemporaneously  with  the  delivery 
of  the  goods,  and  bv  the  person  whose  duty  it  was  to  make  them,  are  admis- 
sible as  evidence  oi  the  delivery.  — Laird  v,  Campbell,  Sup.  Ct  Psu,  W.  N. 
C,  October  19,  '82 ;  Ch.  Leg.  N.,  October  28»  '82. 

Dkkd.  —  Fraud  —  Undue  influence^  —  An  old  lady  of  feeble  health  made  a  deed 
of  a  considerable  portion  of  her  property  to  a  young  man  in  whose  family 
she  had  resided  for  two  years,  and  oetween  whom  and  herself  a  strong  at- 
tachment had  sprung  up  —  the  young  man  being  present  when  she  gave 
directions  to  an  attorney  for  its  preparation.  It  appearinfir  that  she  had  read 
the  deed  ovex^  before  signing  it,  and  had  full  knowledge  of  what  she  was  do- 
ing, and  no  coercion  of  iier  will  being  shown,  the  deed  was  sustained,  and  it 
-WBsheld,  that  there  was  nothing  in  the  relationship  to  raise  the  presumption 
of  undue  influence,  or  to  avoid  the  deed  for  constructive  ftraud.  —  Pressly  v. 
Kemp,  Sup.  Ct.  S.  C,  Bep.,  October  26,  '82. 

— ^  Intention  —  Conetruction  of —  Burden  of  proof,  —  The  intention  of  parties 
to  a  deed  may  be  ascertained  from  the  words  of  the  grant,  or  from  the  sur- 
rounding circumstances,  in  which  may  be  considered  the  position  of  the  par- 
ties, and  the  subject  of  the  grant  at  and  subseouent  to  the  transaction. 
Where  there  is  a  reservation  or  restriction  in  a  aeed,  it  is  to  be  construed 
most  strongly  aeainst  the  grantor,  and  when  the  erantor  asserts  a  reserva- 
tion, the  onus  of  showing  it  is  upon  him  .  — Grubb  v.  Gt^rubb,  Sup.  Ct.  Pa., 
Pittsb.  L.  J.,  November  8,  '82 ;  Ch.  Leg.  N.,  November  4,  '82. 

ReeervaUon  —  **  Minerala  "  —  Construction  of —  Petroleum,  ^-  A  grantor 

of  land  excepted  and  reserved  from  his  grant,  tn<«r  alia,  "all  minerals:" 
held,  that  the  exception  did  not  include  petroleum  or  mineral  oil. — Dunham 
V.  Kirkpatrick,  Sup.  Ct,  Pa.,  W.  N.  C,  November  9,  '82. 

DiYOROx.  —  See  Husband  and  Wnrx. 

DiTBKsa.  —  Elements  in  plea  of — Evidence.  —  Where  a  party  seeks  to  be  re- 
lieved ftrom  a  contract  on  the  sround  of  duress  per  minas  regard  will  be  had 
to  age,  sex  and  condition  of  life,  and  if  the  threats  employed  were  such  aa 
were  calculated  to  deprive  one  of  his  freedom  of  will,  he  will  be  relieved 
from  liability,  even  though  they  were  not  of  such  a  character  as  would  pro- 
duce a  like  effect  on  a  firm  and  courageous  man.  In  such  case,  evidence  is 
sometimes  admissn>le  to  show  that  the  person  subjected  to  duress  had  heard 
that  the  person  uslne  the  threats  was  or  a  violent  aisposition,  for  this  may  be 
a  circumstance  which,  among  others,  led  to  the  execution  of  the  contract  — 
Jordan  v.  Elliott,  Sup.  Ct  Pa.,  Pittsb.  L.  J.,  October  11,  '82;  Cent  L.  J., 
September  22,  '82. 

Eabkmxnt.  —  Recording  town  plat  with  reservation  —  Effect  of  —  The  ac- 
knowledffmeift  and  recording  of  a  town  plat  is  equivalent  to  a  deed  in  fee 
simple  of  such  portions  of  the  premises  platted  as  are  set  apart  on  the  plat 
for  streets.  By  the  reservation  of  the  right  to  construct  a  mill-race  across 
one  of  such  streets,  the  owners  of  the  land  platted  simply  retain  an  easement 
in  said  street;  and,  when  such  race  is  constructed,  they  are  bound  to  con- 
struct and  keep  in  repair  a  bridge  across  the  same  where  such  race  cuts  the 
street  — Waterloo  v.  Union  Mul  Co.,  Sup.  Ct  Iowa,  N.  W.  Bep.,  October 
21,  '82. 

EjxeruxNT.  —  Against  United  States.  —  The  remedy  of  a  person  claiming  real 


1 88  DIGEST  OP   RSCKNT  CASES. 


SjxcnairT  —  Continued. 


property  in  the  poesestion  of  the  United  Statet  is  by  action  of  ejectment 
against  the  Federal  officer  in  possession  of  the  property,  and  the  fact  that  the 
defendant  is  in  possession  as  such  officer  is  no  defence.  —  King  v.  La  Grange, 
8ap.Ct.  CaL,  Rep.,  October  4,  '82. 

— -  Recovery  limited  —  TUle  m  several  keire — LimUatume* — Eeicmel.  — 
Becoveiy  in  ejectment  is  limited  to  the  interest  claimed  in  the  declaration, 
and  cannot  cover  any  interest  acquired  by  plaintiff  after  the  dates  set  forth 
therein  as  those  on  which  he  had  possession  and  defendant  entered.  Where 
several  plaintiffs  in  ejectment  aver  a  joint  title,  proof  of  title  in  a  smaller 
number  is  inadmissible.  And  if  one  of  the  plaintiffs  has  died  since  begin- 
ning suit,  and  his  successors  in  title  or  representatives  have  not  been  brought 
in,  proof  of  the  joint  interest  alleged  is  inadmissible^  and  there  can  be  no 
recovery.  Where  plaintiffs  in  ejectment  claim  as  heirs,  they  must  show  that 
their  ancestor  died  seized  of  the  premises  and  cannot  defeat  the  plea  of  ad- 
verse possession  for  the  period  of  the  Statute  of  Limitations  by  relying  upon 
a  disaDUity  which  arose  before  the  transmission  of  the  estate  from  their  an- 
cestor and  after  the  Statute  of  Limitations  began  to  run.  The  Statute  of 
Limitations  in  ejectment  is  not  arrested  by  the  devolution  of  the  estate.  An 
equitable  estoppel  can  only  arise  in  support  of  rieht  and  justice;  and  it  can- 
not be  sustainea  if  it  does  not  appear  tnat  the  acu'erse  party  was  prejudiced 
by  the  course  relied  on  to  estaonsh  it.  An  estoppel  in  vaia  resting  upon 
verbal  admissions  cannot  operate  to  transfer  an  interest  in  land.  ^  DeMill  v. 
Moffat,  Sup.  Ct.  Mich.,  N.  W.  Bep.,  October  14,  '82. 

—  Truet  —  OondUumal  verdict,  —  A.  entered  into  an  agreement  for  the  pur* 
chase  of  land,  paid  part  of  the  purchase-money  and  entered  into  possession 
Subsequentiy  A.  died,  leaving  a  widow  and  several  children.  The  widow 
continued  to  live  on  the  land,  made  improvements,  and  paid  the  taxes  there- 
on, and  finally  paid  the  balance  of  purchase-money  out  of  her  own  funds, 
takinff  titie  to  tne  property  in  her  own  name.  BJectment  being  subsequently 
brougnt  against  the  widow  by  one  of  the  children  to  recover  his  unaivided 
interest  in  the  land :  held,  that  plaintiff  Was  only  entitled  to  recover  on 
condition  of  paying  to  the  widow  tne  whole  purehase-monev  paid  by  her  with 
interest  thereon,  and  that  the  verdict  and  Judgment  should  be  so  tamed  as  not 
to  divest  the  widow's  dower  right  in  the  land.  —  Donovan  v.  Driscoll,  Sup. 
Ct  Pa.,  W.  N.  C,  November  2,  '82, 

BMiNmNT  DoMAor.  —  TeUffrapKa — Right  to  use  land  condemned.  —  A  tele- . 
flraph  company  by  a  Judgment  of  condemnation  of  land  for  its  use  under  the 
Eminent  Domain  Act  does  not  acquire  the  fee  of  the  land,  or  the  right  to  use 
it  for  any  other  than  telegraph  purposes.  The  company  cannot  cultivate 
such  land,  or  take  exclusivepossession  of  it,  except  the_gTOund  occupied  by 
its  poles.— Lockie  v.  MuU  Un.  Tel.  Co.,  Sup.  Ct  111.,  Itop.,  October  25,  '8£ 

Bqutft.  ^Suit  on  behalf  of  erediiore  and  atockholdere,  —  Creditors  and  stock- 
holders of  an  insolvent  non-resident  corporation  may  unite  in  a  suit  in  be- 
half of  themselves  and  other  creditors  ana  stockholders  to  enforce  the  liabil- 
ity of  holders  of  unpaid  shares  without  making  the  corporation  a  party. 
When  stockholders  are  indebted  to  the  corporation  on  stock  subscriptions, 
tiie  sum  due  may  be  reached  by  a  creditors  bill ;  and  where,  by  dealings 
between  the  corporation  and  its  stockholders,  the  capital  stodc,  which  ia  a 
fUnd  for  the  payment  of  its  debts,  is  wrongfully  diverted,  a  creditor  can 
reach  it  The  court  of  equity  assists  him,  not  in  the  exercise  of  its  jurisdic- 
tion over  trusts,  but  in  the  exercise  of  its  auxiliary  jurisdiction  in  behalf  of 
creditors.  —  Walser  v.  Seligman,  U.  S.  Cir.  Ct  South.  Dist  N.  T.,  Fed.  Rep., 
October  17,  '82 ;  Rep.,  October'4,  '82. 

-^— C^ucf  on  title — Remedy  at  law — Practice  in  United  States  areuit 
Court,  — Equity  will  not  allow  a  tiUe  to  real  estate,  otherwise  clear,  to  be 
clouded  by  a  claim  which  cannot  be  enforced  either  at  law  or  in  equity,  and 
consequentlv  will  interfere  in  behalf  of  the  holder  of  the  legal  titie  to  remove 
a  cloud  on  the  same,  or  an  impediment  or  difficulty  in  the  way  of  an  effectual 
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assertion  of  his  riehts  in  ft  coart  of  law;  bat  where,  in  ejectment,  possession 
of  the  land  and  damages  for  wrongful  withholding  of  possession  can  be  re- 
ooTered,  the  suit  in  equity  cannot  extend  to  such  relief,  and  the  decree  must 
be  confined  to  perfectinj^  the  title  of  complainants.  The  forms  of  meins  pro- 
cess in  equity,  and  the  forms  and  modes  of  proceeding  therein,  are  to  be  ac- 
cording to  the  usages  of  courts  of  equity,  except  as  otherwise  provided  by 
statute  or  by  rules  of  court  made  in  pursuance  of  statute.  The  Supreme 
Court  has  power  to  prescribe  the  forms  of  writs  and  process,  and  to  reflate 
the  whole  practice  in  suits  in  equity  in  the  circuit  courts ;  but  any  circuit 
court  may,  in  any  manner  not  inconsistent  with  any  law  of  the  United 
States,  or  any  rule  prescribed  by  the  Supreme  Court,  regulate  its  own  practice 
to  advance  justice. —  Steam  btone  Cutter  Co.  v,  Jones,  U.  S.  Cir.  Ct.  Dist. 
Vt,  Fed.  Rep.,  October  81,  '82, 

Parties^ Joint  iniere$U — Interference  with  decrees  of  other  courts  — 

Even  if  the  holder  of  negotiable  securities  can  at  law  maintain  a  suit  in  his 
own  name,  excluding  equities,  yet  when  joint -parties  seek  to  upset  judicial 
decrees,  chaige  trusto,  and  fasten  supposed  liens  in  consequence  of  joint  in- 
terests, all  of  them  should  be  before  the  court,  that  it  may  be  known  to 
what  extent  and  in  whose  favor  a  decree  may  be  had.  Courts  should  judi- 
ciously refrain  from  interfering  with  the  decrees  of  other  courts,  except 
when  such  Interference  or  inpeacbment  is  plainly  necessary.  — Sahlgaardo. 
Kennedy,  Strieker  v.  Same,  Messchaert  v.  Same,  U.  S.  Cir.  Ct  Dist.  Minn., 
Fed.  Rep.,  September  26,  '82. 

> Correcting  mistakeof  law  —  Insurance  policy — Interest  insured  may  be 

enhanced,  —  A  mistake  of  law,  made  through  the  representations  of  an  agent, 
ma^  be  corrected  in  equity.  If  an  applicant  for  insurance  correctly  states 
his  interest,  and  distinctly  asks  for  an  insurance  thereon,  and  the  a^nt  of  the 
insurer  agrees  to  comply  with  his  request,  and  assumes  to  decide  on  the 
form  of  the  policy,  ana  by  mistake  of  law  adopts  the  wrong  form,  a  court  of 
equity  will  reform  the  instrument  so  as  to  make  it  insure  tne  interest  named. 
A  change  of  title  which  increases  the  interest  of  the  insured,  whether  bj  sale 
under  judicial  decree  or  by  voluntary  conveyance,  does  not  defeat  the  insur- 
ance, as,  where  the  interest  insured  was  that  of  a  mortgagee,  who  afterwards 
obtains  fUll  title.  —  fiailey  v.  American  Central  Ins.  Oo^  U.  S.  Cir.  Ct. 
Dist.  Iowa,  Fed.  Rep.,  September  26,  '82. 

—  See  Corporations. 

Estoppel. — Admissions  appearing  injudicial  records,  —  Admissions  or  state- 
ments, though  appearing  in  judicial  records,  estop  the  person  making  them 
from  explaining  tnem  or  denying  their  truth  only  as  against  those  who  were 
parties  or  claim  rights  under  such  records,  or  who  acted  upon  or  were  influ- 
enced by  such  statements.  —  Dahlman  v,  Foster,  Sup.  Ct  Wis.,  N.  W.  Rep., 
October  7,  '82 ;  Ch.  Leg.  N.,  October  21,  '82. 

—  Sovereipn  State,  — The  doctrine  of  estoppel  does  not  ordinarilv  apply  to  a 
State  as  it  does  to  individuals. — Saunders  v.  Hart,  Sup.  Ct  Texas,  Rep., 
October  26,  '82. 

^-^  Applies  to  the  State. — The  doctrine  of  estoppel  applies  to  the  State  as 
well  as  to  individuals.  This  rule  is  not  varied  by  the  fact  that  there  are 
others  interested  in  the  subject-matter  of  the  proceedings  conducted  by  the 
State.  — The  State  v.  Ober,  Sup.  Ct  La.,  Ch.Leg.  N.,  September  28,  '82. 

Claim  for  services,  —  Concealed  claim,  — Where  by  the  usage  of  business 

an  employee  is  required  to  make  a  full  statement  of  his  accounts,  for  the 
purposes  of  settlement,  and  he  purposely  conceals  a  claim,  he  is  thereby  es- 
topped from  insisting  on  such  claim.  —  tron  Cliffs  Co.  v.  Oingrass,  Sup.  Ct. 
Mich.,  Rep.,  October  26,  '82. 

See  Bakkritptct  ;  Ejxctmsnt. 
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EytDKNCB.  —  WiineBS  —  Httaband  and  wife — Divorce.  —  The  rule  that  the 
disability  of  a  wife  to  testify  for  or  against  her  husband  continues  after  the 
coverture  has  been  terminated  by  a  divorce,  applies  only  where  what  is 
sought  to  be  testified  to  is  a  confidential  communication  from  the  husband  to 
the  wife,  or  has  been  learned  in  consequence  of  the  marital  relation.  — Homan 
0.  Horoan,  Sup.  Ct.  Pa.,  Rep.,  October  11,  '82. 

—  Interested  toUneea — DepoaUion  of —  When  admiseible  after  death,  —  The 
deposition  of  an  interested  witness  taken  in  a  proceeding  when  both  parties 
thereto  are  alive  is  admissible,  after  the  death  of  one  of  them,^n  another  pro- 
ceeding touching  the  same  subject-matter  between  the  survivor  and  the  repre- 
sentative of  the  deceased  party.  It,  however,  the  deposition  be  insufficient  to 
prove  the  fact  for  which  it  is  offered,  the  judgment  will  not  be  reversed, 
although  there  msy  have  been  error  in  rejecting  it  on  the  g^und  of  com- 
petency. —  Galbraith  v.  Zimmerman,  Sup.  Ct.  ftu,  Pittsb.  L.  J.,  October 
18,  *82. 

Original  entriee,  —  A  lumping  charge  in  a  book  of  original  entries  is  not 

competent  evidence.  To*  be  competent  evidence  the  entries  in  a  book  of 
original  entry  must  be  reasonably  specific  and  particular,  and  sufficiently 
itemized  to  enable  the  correctness  of  the  cham  to  be  judged.  —  Oorr  v. 
Sellers,  Sup.  Ct  Pa.,  Rep.,  November  1,  '82;  Ch.  Leg.  N.,  r^ovember  18, 
*82 ;  W.  N.  C,  November  9,  *82. 

See  Attach MKNT ;  Bills  Aia>NoTS8;  Champkrtt;  Dxbtob  and  Cebd- 

itob;  Dursss;  Iksttrakck  (Pibk). 

ExKOXTTioN.  —  Arrangement  to  avoid  levy  of —  When  not  ilUgal.  —  A  party 
i^inst  whom  were  certain  judfi;ment8  induced  his  sister  to  rent,  from  the  owner 
thereof,  a  farm  that  the  brother  had  previously  rented  and  worked,  and  to 
employ  him  to  work  for  her  at  a  certain  sum  per  month,  using  in  such  work 
such  farming  utensils,  etc.,  as  were  by  law  exempt  from  execution.  Held, 
that  although  the  object  of  this  arrangement  was  to  prevent  creditors 
from  harrassing  him,  the  contract  was  not  illegal,  and  that  the  crop  raised 
belonged  to  her,  and  could  not  be  subjected  to  executionsaf  ainrt  the  brother. 
—  Patterson  v.  Johnson,  Sup.  Ct  Iowa,  N.  W.  Rep.,  October  21,  '82;  Cent 
L.  J.,  November  10,  '82. 

Levy  before  and  aale  after  death  of  debtor — Administrator — Heir. — 

No  sale  of  property  under  execution,  after  the  death  of  the  debtor,  ought  or 
could  defeat  the  right  of  administrator  or  executor  to  the  possession  and 
control  of  such  property.  As  to  them,  such  a  sale  must  be  considered  of  no 
effect  As  to  the  heir  or  legatee,  he  takes  the  propertv  subject  to  \he  debts, 
and  it  is  only  that  part  of  the  estate  remaining  after  administration  to  which 
he  is  entitled,  and  as  to  him  such  is  not  the  effect  of  a  sale  made  under  sn 
execution  after  the  death  of  a  party.  His  remedy  is,  within  a  reasonsble 
time,  by  a  direct  proceeding,  to  have  the  sale  set  aside  and  to  have  the 
property  applied  to  the  debts  of  the  estate  according  to  law. — Pierce  v. 
Logan,  Sup.  Ct  Texas,  Texas  L.  Rep.,  September,  '82. 

Solieiior  and  elisfit  —  Implied  authority — Directum  by  solicitor  to  sheriff 

to  make  wrongful  seisure  under  fieri  facias  — Liability  of  execution  creditor.^ 
It  is  a  question  of  fact  whether  the  sheriff  was  directed  by  the  execution 
creditor  to  make  a  particular  seizure  of  goods  under  a  fieri  fadas  so  as  to 
make  the  execution  creditor  liable  for  the  act  of  the  sheriff.  It  is  not  within 
the  scope  of  the  implied  authority  of  a  solicitor,  acting  for  an  execution 
creditor,  to  direct  the  sheriff  to  seize  particular  ffoods  in  pursuance  of  a  writ 
of  fieri  facias.  —  Smith  o.  Keal,  Sup.  Ct  JudTcators  (£ng.),  Ch.  Leg.  N., 
November  4, '82. 

See  HoRTQAGx. 

FxDSRAL  Courts. — Jurisdiction — Holder  of  municipal  bonds  payahle  to 
bearer — Act  of  March  3, 1876, — Municipal  bonds,  payable  to  oeMer,  ars 
payable  to  the  holder,  and  he  is  not  regarded  as  an  assignee  of  the  contract, 
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but  hia  title  comes  throi^h  a  transfer  by  delivery ;  and  a  citizen  of  another 
State  may  sue  in  the  Federal  court  a  municipal  corporation  upon  such 
bonds,  and  the  inhibition  of  the  act  of  March  S^  1875,  does  not  apply,  as  his 
title  is  not  derived  from  assignment  but  by  the  bona  fide  possession  of  the 
instrument  —  Fair  v.  Lyons,  U.  S.  Cir.  Ct  North.  Dist  N.  Y.,  Bep., 
November  1,  '82. 

See  Fbattd. 

FiZTUBSS.  — MarhU  slah$  —  Stow  —  Weather-vane  —  Vendor  and  vendee.  — 
Defendant  in  execution  severed  and  took  away  from  real  estate  which  had 
been  sold  as  his  property  a  Baltimore  heater,  a  weather-vane  attached  to  the 
roof  bearine  his  .name,  and  certain  marble  slabs  f^om  a  counter  in  a  shop. 
In  trespass  oy  the  vendee  at  the  sheriff's  sale  for  removing  these  articles, 
which  ne  alleged  to  be  flxures :  heldy  as  to  the  stove  and  vane,  that  thev  were 
no  part  of  the  realty.  Held^  as  to  the  marble  slabs,  that  it  was  for  the  Jurv  to 
say  with  what  intention  they  had  been  put  in  place  by  the  defendant;  if  he 
intended  them  to  be  part  of  the  freehold,  thenthejury  should  find  in  respect 
thereof  for  plaintiff,  otherwise  for  defendant  —  Harmony  Building  Assn.  «. 
Berger,  Sup  Ct  Pa.,  W.  N.  C,  October  26,  '82. 

Fraud.  —  Contract  for  sale  of  land  —  Delivery  of  note  in  fraud  of  contract.  — 
A  contract  for  the  sale  of  land  provided  for  delivery  of  a  note,  payable 
five  years  after  date,  for  part  of  the  purchase  price,  which  note  was  to  be 
executed  at  the  delivery  of  the  deed.  By  fraud  the  vendees  procured  the 
vendor  to  accept  a  note  payable  on  or  before  five  vears  after  date,  and  there- 
upon the  land  was  conveyed  by  deed  to  the  venclees.  Heldy  that  the  note 
executed  was  materially  aifferent,  from  that  contracted  for ;  that  the  vendor 
might,  upon  discovery,  revoke  such  acceptance  of  the  note,  and  upon 
restoration,  made  or  tendered,  of  what  had  been  received  upon  giving  the 
deed,  she  was  entitled  to  have  the  same  cancelled. — Miller  v.  Sawbridge, 
Sup.  Ct  Minn.,  N.  W.  Rep.,  November  4,  '82. 

— »  Contract  for  aale  of  land — Meecisaion  by  verbal  agreement  —  Statute  of 
Frauds,  —  A  contract  under  seal  for  the  purchase  of  real  estate,  where  pos- 
session has  not  been  delivered,  may  be  reiscinded  by  verbal  agreement;  but 
if  the  rescission  is  obtained  bv  fraudulent  representation  of  the  purchaser,  no 
effect  will  be  given  to  it;  ana  it  will  make  no  difference  that  such  represen- 
tation was  a  verbal  proposition  to  purchase  lands  not  enforceable  under  the 
Statute  of  Frauds.  —  Jones  v.  Booth,  Sup.  Ct  Ohio,  Ohio  L.  J.,  November 
9,  '82;  Cin.  L.  Bui.,  November  6,  '82. 

Fraudulxnt  Convetanck.  —  Promise  to  vnfe  by  husband  —  Bill  by  judgment 
creditor — Federal  court  jurisdiction.  —  A  voluntary  conveyance  of  real 
pniperty  by  a  husband  to  his  wife  through  the  intervention  of  her  father, 
which  left  him  unable  to  pay  his  debts,  or  if  made  for  a  valuable  consideration 
as  claimed,  it  being  also  made  with  the  intent  to  hinder  and  delay  creditors 
to  the  knowledge  of  the  wife :  held,  fraudulent  The  promise  of  the  wife  to 
release  her  rijamt  of  dower  in  certain  property  of  the  husband's  is  not  a 
valuable  consideration  for  a  conveyance  by  him  to  her  of  other  property. 
The  assignee  of  a  promissory  note  brought  an  action  af^inst  the  maker  and 
had  judgment,  and  then  brought  a  suit  to  set  aside  a  certam  conveyance  of  the 
Judgment  debtor  to  his  wife,  as  fraudulent:  held,  that  the  wife  was  entitled  to 
show  as  a  defence  to  the  suit  that  the  judgment  was  void  for  want  of  Juris- 
diction. The  assignee  of  a  promissory  note  may  now  sue  in  the  national 
courts  without  reference  to  the  citizenship  of  his  assignor  ( 18  Stat  at  Larf^ 
470 ) ;  and  if  the  assignment  is  absolutely  and  legalljr  made,  the  motive 
which  induced  it  in  no  way  affects  the  right  of  the  assignee  to  sue  in  said 
courts.  —  CoUinson  v.  Jackson,  U.  S.  Cir.  Ct  Dist  Oreg.,  Ch.  Leg.  N.  No- 
vember 18,  '82. 

See  CoNTBAOTS :  Sals. 
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GuAHAarTT.  —  DiUgemee  neeetimy  to  bind  auaranicr —  Oorporaiion —  Stock" 
holder  -^  LieUnUiy  of.  —  A.  tnuufAired  to  B.  a  certificate  of  depofit  in  a  sav- 
inf^s  bank  and  indbned  thereon  a  contract  of  guaranty^  By  the  terms  of  the 
charter  of  the  laTinst  bank  the  stockholders  thereof  were  personally  liable 
to  depositors  in  douole  the  amount  of  the  capital  stock.  Subseauentiy  the 
bank  became  insolvent,  whereupon  B.  sued  A.  on  his  contract  01  enaranty. 
Held^  that  in  order  to  entitle  him  to  recover,  plaintifT  was  bouncT  to  show 
that  the  exercise  of  due  diligence  on  his  part  in  the  enforcement  of  process 
and  execution  against  the  bank  would  have  failed  of  result;  but,  Md^  that 
he  was  not  bound  to  show  that  he  had  proceeded  against  the  stockholders  to 
enforce  their  individual  liability  to  depositors  under  the  charter  of  the  baiik, 
and  that  he  had  fisiled  to  realize  from  such  proceeding  the  amount  of  his 
claim.  —  National  Ijoan  and  Building  Assn.  «.  Licfhtenwaine,  3up.  Ct.  Pa., 
W.  N.  a,  October  12,  *82. 

Guau>iax-Ward. — May  borrow  for  wanL  —  Under  a  statute  requiring  a 
guardian  **  to  manage  the  estcite  for  the  best  interests  of  his  ward,  and  to  pay 
all  just  debts,"  etc,  the  guardian  has  an  implied  auUiority  to  borrow  money 
to  pay  charges  upon  the  ward's  real  estate,  and  to  be  repaid  therefore  out  of 
the  estate.  —  Ray  «.  McGinnis,  Sup.  Ct.  Ind.,  Ch.  L^.  N.,  September  23,  '82 ; 
Rep.,  October  18,  '82. 

Guardian's  aecounU  —  SettUmenlt — Liability  of    on  bond — Delay  of 

ward.  —  A  right  of  action  on  a  guardian's  bond  to  recover  balance  in  their 
hands  accrues  to  the  ward  when  the  amount  is  ascertained  by  the  Probate 
Court  on  settlement  of  bis  final  account.  Mere  delay  of  a  ward  on  arriving 
of  age,  to  compel  his  giiardian  to  settle  his  accounts  in  the  Probate  Couri 
does  not  discharge  the  sureties,  notwithstanding  the  guardian  may,  mcnn- 
time,have  become  insolvent.  —  Newton  «.  Hammond,  Sup.  Ct.  Ohio,  Cin.  L. 
Bui.,  November  13,  '82. 

Habeas  Corpus.  —  Habeas  corpus  is  the  appropriate  remedy  to  remove  a 
patient  from  an  insane  asylum,  where  reason  nas  been  restored  and  the 
superintendent  of  the  asylum  refuses  to  discharge  him.  —  In  re  Dixon,  Sup. 
CU  N.  Y.,  Ch.  l^.  N.,  October  14,  '82. 

Husband  and  Wifs. — Separate  maintenance.  —  Where  a  wife,  after  several 
groundless  charges  against  her  huaband,  and  subjectixi^  him  to  vexatious 
suits  for  divorce,  and  after  having  lived  away  from  him  for  a  long  time,  sud- 
denly returns  to  his  house,  and  without  retracting  any  charges  which  she 
formerly  made,  or  expressing  a  desire  to  live  with  him,  as  his  wife,  in  peace 
and  harmony,  demands  the  right  to  remain  and  is  refused,  she  can  not  mske 
such  refusal  the  basis  for  separate  maintenance.  —  Jenkins  v.  Jenkins,  Sup. 
CU  III.,  Ch.  L^.  N.,  October  21,  '82. 

Dover — Consideration —  Insolvent  husbands  —  W.,  while  solvent,  in  con- 
sideration of  his  wife's  release  of  dower  in  real  estate  mortgaged  by  him, 
orally  agreed  with  her  to  transfer  to  her  certain  railroad  stock;  this  agree- 
ment he  failed  to  perform  until  after  he  had  become  insolvent  to  his  own 
knowledge,  when  he  performed  it  in  order  to  keep  the  stock  from  his  as- 
signees in  insolvency.  Heldy  that  the  wife  was  entitled  in  equity  to  the 
shares  as  against  the  assignees ;  her  release  of  dower  being  a  valuable  con- 
sideration Tor  the  same.  The  fact  that  she  had  reason  to  believe  that  her 
husband  was  insolvent,  and  that  the  final  transfer  of  the  stock  was  io  fraud 
of  the  insolvent  laws,  did  not  prevent  her  from  receiving  and  holding  the 

Property  which  inequity  belonged  to  her. — Holmes  v.  Winchester,  Sup. 
ud.  Ct.  Mass.,  Rep.,  October  25,  '82. 

— ^-  Married  woman  —  Separate  estate  —  WiU  —  Excluding  marital  rights.  — 
Where  property  is  bequeathed  to  a  married  woman  it  is  necessary,  in  order 
to  exclude  the  marital  rights  of  the  husband,  that  an  intention  on  the  part  ot 
the  testator  to  vest  in  her  a  separate  estate  should  appear  so  eleariy  as  to  be 
beyond  the  reach  of  reasonable  doubt.  It  is  not  necessary  that  the  words 
**  sole  and  separate  estate  "  should  be  used;  but  in  the  absence  of  words  of 
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equivftlent  import,  or  provisions  that  exclude  the  marital  rights  of  the  hus- 
band, or  give  the  wife  powers  concerning  the  property  inconsistent  with  the 
disabilities  of  coverture,  the  rights  of  the  nusband  will  attach.  — Vail  v.  Vail, 
Conn.  Sup.  Gt  of  Errors,  Rep.,  October  18,  '82. 

— |—  Divorce  a  vinculo  —  Custody  of  children — Juriadiction  of  court  after  final 
judgment  —  Where  a  decree  of  divorce  is  granted  upon  the  application  of 
the  husband  for  the  adultery  of  his  wife,  she  ceases,  whether  or  not  the 
decree  awards  the  custody  of  the  children  to  the  father,  to  have  any  right  to 
the  care,  control,  education  or  companionship  of  the  children,  and  the  court 
has  no  jurisdiction  after  final  judgment  to  enjoin  upon  the  husband  or  the 
children  the  company  of  the  woman  who  has  violated  her  marriage  vows.  — 
Crimmins  v.  Crimmms,  Sup.  Ct  N.  Y.,  Daily  Beg.,  November  10,  '82. 

Injukctionb.  —  Against  eietion  at  lata  —  Service  of  subpcena  on  attorneys,  — 
Where  an  action  at  law  is  brought  in  a  Federal  court  oy  a  non-resident,  and 
the  defence  rests  upon  equitable  ^[rounds,  a  suit  in  equity  to  establish  the 
defence  may  be  brought  by  the  detendant  in  a  Federal  court,  in  which  suit 
an  injunction  may  issue  to  restrain  proceedings  in  the  action  at  law  until  the 
determination  of  such  suit  or  the  further  order  of  the  court,  and  the  subposna 
issuing  in  such  suit  may  be  ordered  to  be  served  on  the  attorneys  in  the  action 
at  law.— Ely  r.  Elliott,  U.  S.  Cir.  Ct  Dist  Cal.,  Rep.,  October  25,  '82;  Ch. 
Leg.  N.,  November  4,  '82. 

—  Oiiy  license  to  national  bank  —  Unconstitutional  injunction  does  not  lie* — 
A  license  tax  imposed  by  city  ordinance  on  a  national  bank,  being  a  tax 
upon  the  operations  of  the  bank  and  a  direct  obstruction  to  the  exercise  of 
its  corporate  powers,  is  unconstitutional ;  but  the  ordinance  not  undertaking 
to  make  the  tax  a  lien  and  givin?  an  action  of  debt  only  for  its  collection, 
the  bank  is  not  entitled  to  equitable  relief  by  injunction.  —Second  National 
Bank  v.  Caldwell,  U.  S.  Dist.  Ct  West  Dist  Pa.,  Pittsb.  L.  J.,  October  11, 
'82;  Int  Rev.  Rec,  November  6,  '82. 

Notice  by  telegrapk-r-  Contempt,  —  A  notice  by  telegraph  of  the  g^ranting 

of  an  injunction  is  sufficient  provided  it  comes  from  a  source  entitled  to 
credit,  and  informs  the  party  clearly  and  plainly  from  what  act  he  is  en- 
joined. Advice  of  counsel  that  the  notice  may  be  disregarded,  is  no  justifi- 
cation, but  the  fact  that  the  order  was  erroneouslv  entered  will  be  considered 
in  awarding  punishment  for  a  disobedience. —  C.  M.  and  S.  L.  R.  Co.  o.  John- 
son. Ct  of  Ch.  N.  Y.,  Ch.  Leg.  N.,  November  18,  '82 ;  Rep.,  November  8, 
•82. 

Elevated  Railroad — Lots  conveyed  to  owners  with  covenant  for  public 

street  for  their  benefit  —  Right  of  compensation.  —  The  owners  of  lots  in  a 
city  street,  the  fee  ef  which  is  in  the  city,  the  lots  themselves  having  been 
originally  owiied  by  the  city,  and  conveyed  by  it  with  a  covenant  that  the 
street  should  be  kept  open  forever,  are  entitled  to  have  the  street  remain 
open  as  a  public  street  for  the  benefit  of  their  abutting  property.  The  erec- 
tion and  operation  of  an  elevated  railroad  in  such  street  is  inconsistent 
with  the  use  of  the  street,  as  to  such  lot  owners  is  a  taking  of  private  prop- 
erty within  the  meaning  of  the  Constitution ;  cannot  be  permitted  without 
compensation  to  them,  and  may  be  restrained  by  injunction.  —  Story  v.  New 
York  Elevated  Ry.  Co.,  Ct  App.  N.  Y.,  Alb.  L.  J.,  November  4,  '82 ;  Rep., 
November  8,  '82. 

Insurance  (Fibs).  —  Filling  blank  application  by  agent  —  Rights^  of  com- 
winy,  —  Where  the  agent  of  an  insurance  company  examines  and  inspects  a 
building  upon  which  the  owner  desires  to  effect  insurance,  and  afterwards 
fills  up  an  application,  which  he  reads  to  the  owner,  and  which  is  signed  by 
him,  such  agent  is,  with  respect  to  such  application,  the  agent  of  the  owner, 
and  not  of  the  company,  and  hence  the  company  will  not  oe  estopped  from 
setting  up  the  falsenood  of  statements  in  the  application  as  a  defence  to  an 
action  on  a  policy  of  insurance  issued  by  it  in  pursuance  thereof.  —  Pottsville 
Mutual  Fire  Ins.  'Co.  v.  Fromm,  Sup.  Ct  Pa.,  Pitteb.  L.  J.,  October  18,  '82. 
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—  Waiver  of  proof  of  Iomb  —  And  Hnu  in  which  to  mo,  —  Wbert  the  sec- 
retary of  ft  mutual  insur&nce  company  declAres  that  the  company  will  not 
pay  a  loss,  it  is  a  waiver,  not  onlv  of  preliminary  proofs,  hut  alto  of  a 
condition  in  the  policy  that  suit  shall  not  he  commenced  until  ninety  davi 
after  proof  of  loss.  — Farmer's  Mutual  Fire  Ins.  Co.  «.  Ensminger,  Sup.  Ct. 
Fa.,  Pittoh.  L.  J.,  OctoherlS,  '82;  Gh.Leg.  N.,  Octoher  28,  '82;  Rep.,  Oclo- 
herl8,'82. 

— — '  Valued  policy.  ^-  A  policy  of  insurance  for  $800,  being  not  more  than 
two*thirds  of  the  value  of  the  premises  as  shown  by  the  application,  which 
is  referred  to  and  made  a  part  of  the  contract,  which  also  contains  a  stipula- 
tion that  the  companv  **  will  pay  all  loss  or  damage  not  ezceedinff  sud  sum," 
is  an  open  policy  ana  not  a  valued  one.  —  Farmer's  Ins.  Co.  «.  Butler,  Sup. 
Ct  Ohio,  Ch.  Leg.  N.,  October  28,  '82;  Ins.  L.  J.,  October,  '82. 

—  Company  paying  lo$a  •—  Action  againat  wrong-doer  —  Defencee. — Where 
a  fire  insurance  companv  has  paid  the  loss,  it  may  maintain  an  action 
in  the  name  of  the  insured  aeainst  those  by  whose  misconduct  or  neg%ence 
the  loss  occurred ;  the  fact  that  the  claim  for  loss  was.com  promised  with  the 
insured  does  not  affect  the  right  of  action  to  recover  from  tne  wrongdoer  the 
sum  so  paid,  nor  is  a  release  to  him  by  the  insured,  after  action  brought,  a  de- 
fence. —  Brighthope  R.  Co.  v.  Rogers,  Sup.  Ct  App.  Ya.,  Cent.  L.  J.,  Oc- 
tober 20,  '82;  Va.  L.  J.,  September,  '82;  Rep.,  October  18,  '82. 

—  ^osartfous  arHclee. — A  policy  of  insurance  containing  a  clause  prohibits 
ing  the  keeping  of  gunpowder,  saltpeter,  and  other  hasardous  articles,  bat 
giving  consent  to  keep  articles  usual  in  the  trade  of  a  wholesale  grocer,  and 
special  permit  to  keep  gunpowder,  is  not  avoided  by  keeping  saltpetre  in 
such  quantity  as  was  usual  in  the  business  of  a  wholesale  grocer.  The 
special  permit  to  keep  gunpowder  did  not  by  implication  exclude  all  other 
hazardous  articles. — otout  v.  Commercial  Ins.  Co.,  U.  S.  Cir.  OtDist  Ind., 
Ch.  Leg. N.,  October  14,  '82 ;  Ins.  L.  J.,  September,  '82 ;  Rep.,  Novembers, 
'82. 

'-'—Evidence  —  Fraud.-^The  rejection  of  evidence  tending  to  show  thst  a 
board  of  arbitrators  for  reference  and  appraisement  provided  for  in  the  pol- 
icy in  case  of  loss,  had  proceeded  arbitrarilv  to  estimate  plaintitT'i 
damages,  and  reAised  to  permit  him  to  appear  before  them  or  give  evidence 
as  to  the  extent  of  his  losses,  held,  erroneous  that  the  award  made  and  pay- 
ment of  the  sum  awarded  as  damages  before  suit  brought  was  properly 
§  leaded  as  a  defence  to  the  action.— -Canfleld  v,  Watertown  Fire  Ins.  COb, 
up.  Ct  Wis.,  Wis.  Leg.  N.,  October  6,  '82 ;  N.  W.  Rep.,  October  7,  '82. 

Breach  of  eondUiona —  Waiver  by  company. —  Upon  a  policy  for  iniar- 

ance  in  which  one  of  the  conditions  was  tnat  m  case  of  denult  of  payment 
of  any  note  ^ven  for  premiums  the  company  should  not  be  liable  for  anv 
loss  nappening  during  such  default  ^^*  there  being  a  breach  of  such 
condition,  the  company  may  waive  the  forfeiture,  either  by  express  lan- 
guage, or  by  acts  m>m  which  an  intention  to  waive  may  be  inferred.  It,  in 
any  negotiations  or  transactions  based  upon  the  policy,  and  relating  thereto, 
after  forfeiture  under  circumstances  indicating  to  the  company  or  its  i^ent 
that  the  insured  claims  under  the  policy,  and  no  reply  is  made  to  such  cbim 
indicating  the  intention  of  the  company  to  take  advantage  of  the  forfeiture, 
and  the  insured  afterwards  incurs  the  trouble  and  expense  of  mining  prooft 
of  loss,  held,  the  forfeiture  is  thereby  waived. —  Smitn  o.  St  Paul  Fire  and 
Marine  Ins.  Co.,  Sup.  Ct  Dak.,  N.  W.  Rep.,  October  14,  '82. 

See  Administration;  Eqihtt. 

Insxtbancx  (Lifx).  —  Change  of  reeidence.  —  A  policy  conteined  a  provision 
that  the  same  should  be  forfeited  if  the  insured  should  fail  to  give  notice  to 
the  secretary  of  the  company  of  any  change  in  his  residence.  The  insnred 
did  change  his  residence  and  notified  the  agent  through  whom  he  had 
obteined  nis  policy,  and  from  whom  he  had  received  his  notices  of  assess- 
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ment,  and  to  whom  he  paid  them*  After  hU  removal  he  continued  to 
receive  like  notices  and  to  make  like  payments  to  the  same  agent  Hetd^ 
that  he  had  sufficiently  complied  with  the  provision  of  the  policy  as  to  notice 
of  change  of  residence,  and  that  the  policy  was  not  in  consequence  for- 
feited.—  United  Brethren  Mutual  Aid  Society  of  Pennsylvania  v.  McDer- 
mond,  Sup.  Ot  Pa.,  Pittsb.  L.  J.,  October  26,  '82. 

JXTDOMSNT.^See  KOTICB. 

JuBiSDiCTiOK.  —  Foreign  corporation  —  Service  of  process,  —  When  a  foreign 
corporation  avails  itself  of  the  privilege  of  doing  business  in  a  State  whose 
laws  authorized  it  to  be  sued  there  by  service  of  process  upon  an  agent,  its 
assent  to  that  mode  of  service  is  implied ;  and  it  consents  to  be  amenable  to 
suit  by  such  mode  of  service  as  the  laws  of  the  State  provide,  when  it 
invokes  the  comity  of  the  State  for  the  transaction  of  its  affairs ;  and  waives 
the  righO  to  object  to  the  mode  of  service  of  process  which  the  State  laws 
authorize. — Merchants'  Man.  Co.  o.  Qrand  Trunk  B.  Co.,  U.  8.  Cir..Ct 
South.  Dist  N.  Y.,  Fed.  Rep.,  October  10,  '82. 

^^  Subject-maiier —  Paienta  — Remanding. —  The  subject-matter  of  contracts 
in  relation  to  patents,  where  neither  the  validity  of  the  patent  nor  its  infringe- 
ment is  in  the  controversy,  does  not  give  the  courts  of  the  United  States 
jurisdiction.  The  rights  of  the  patentee  under  the  patent  laws  must  be 
directly  and  not  collaterally  in  issue  to  give  jurisdiction.  Where,  after  the 
removal  of  a  cause  wherein  the  requisite  citizenship  and  the  amount  in  con- 
•  troversy  do  not  exist,  and  it  is  found  by  the  pleadings  that  the  subject-matter 
18  one  in  which  a  statute  of  the  United  States  is  only  incidentally  brought  in 
question,  the  court  will  of  its  own  motioa  remand  the  cause.  —  Teas  v. 
Albright,  U.  S.  Cir.  Ct  Dist.  N.  J.,  Fed  Rep.,  October  17,  '82. 

JuROBS. — Exeluaion  of.  — Reasons  sufficient  for  the  challenge  and  exclusion 
of  persons  drawn  as  jurors  may  be  found  outside  of  the  statute;  inability  to 
apeak  or  understand  English  is  sufficient ;  and  such  exclusion  is  so  largely  in 
the  discretion  of  the  trial  court  that  its  action  *'  will  not  be  made  the  subject 
of  revision  unless  some  violation  of  law  is  involved,  or  the  exercise  of  a 

gross  or  injurious  discretion  is  shown." — Sutton  v.  Fox,  Sup.  Ct  Wis.,  Wis. 
eg.  N.,  November  2,  '82. 

XiAKDLORD  AND  TsiTAirr.  —  Covenant  of  married  iooman — Surety — Limita' 
,  iians,  —  Though  the  covenant  of  a  married  woman,  as  tenant  be  void,  the 
covenant  of  her  surety  is  not  Where  a  lease  is  for  one  vear,  and  is  under 
seal  (though  in  legal  effiact  not  under  seal),  an  action  on  tne  covenant  of  the 
surety  lies  within  sixteen  years,  and  does  not  expire  with  the  lapse  of  six 
years.  --  The  State  «.  Watte,  Sup.  Ct  N.  J.,  Rep.,  October  11,  '82. 

Tenancy  at  will,  —  Permissive  occupation  of  real  estate  without  rent  re- 
served or  paid,  and  without  any  time  agreed  upon  to  limit  the  occupation, 
is  tenancy  at  will.  —  Johnson  v.  Johnson,  Sup.  ut  R.  L,  Rep.,  October  26,  '82. 

"—^  EffidenoB  —  Burden  of  proof — No  compeneaUon  for  improvemente  — 
Practice.  —  Where,  in  a  suit  for  rent  the  oefendant  admite  the  tenancy  at 
the  rate  stated  in  the  petition,  the  burden  of  proof  is  on  him  to  show  that 
the  rent  has  been  paid.  In  the  absence  of  any  agreement  a  tenant  is 
not  entitled  to  compensation  for  improvements  placed  by  him  upon  the 
leasehold.  Section  954  of  the  Revisea  Statutes  of  the  United  States  author- 
ises the  amendment  of  informal  verdicts,  so  as  to  conform  to  technical  re- 
quirements. —  Gay  V.  Joplin,  U.  S.  Cir.  Ct  East  Dist  Mo.,  Fed.  Rep.,  No- 
vember 7,  '82. 

LiCBNBX.  —  Money  paid  for,  under  uneonstUuHonal  law  —  Recovery  of.  —  The 
act  of  April  5,  I8i82,  **  more  effectually  to  provide  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors "  (79  Ohio  Xaws,  66),  having  been 
adjudged  unconstitutional,  a  person  engaged  in  such  traffic,  who  paid,  und^r 
protest  into  the  county  treasury,  the  sum  required  of  a  dealer  in  liquors  1  y 
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the  terms  of  the  act,  may  maintain  an  action  against  the  treasurer  to  recover 
back  the  sum  so-  paid.  —  Catoir  v.  Watterson,  Sup.  Ct  Ohio,  Ohio  L.  J., 
October  6,  '82. 


LiXNB  (Mkchanig's).  —  Contract  toith  carpenter  by  owner — Piayment  wWumt 
inquiry  aa  to  lien.  —  Defendant  contracted  with  a  carpenter  to  build  a  house. 
The  carpenter  purchased  the  lumber  from  plaintiffs  on  credit  Defeodant 
did  not  know  from  whom  the  lumber  was  purchased,  or  that  it  was  not  paid 
for,  until  after  he  had  paid  the  carpenter  the  contract  price ;  but  he  did 
know  the  carpenter  had  bought  the  lumber,  and  in  his  contract  ha  had 
reserved  the  right  to  discharge  mechanic's  liens,  if  any  should  be  claimed. 
Plaintiffs  brought  this  action  to  foreclose  their  mechanic's  lien.  Held,  that 
these  facts  were  sufficient  to  put  defendant  upon  inquiry,  by  which  the 
existence  of  the  claim  might  have  been  discovered,  before  settling  with  the 
carpenter,  and  that  the  lien  must  be  enforced.  —  Uilcrist  v.  Anderson,  Sup. 
Ct.  Iowa,  N.  W.  Rep.,  October  7,  '82. 

• 

Waiver  of —  'Mutual  accounts  —  Semiannual  aettlemenie.  —  The  right  to 

a  mechanic  s  lien  for  labor  or  materials  furnished  for  the  erection  or  repair 
of  a  building  may  be  waived  by  an  agreement  either  expressed  or  implied. 
Where  no  contract  is  shown  except  such  as  is  implied  from  the  running  of 
mutual  accounts  between  the  parties  for  many  years,  with  semi-annual 
settlements,  a  mechanic's  lien  cannot  be  asserted  on  such  accounts,  the  itemi 
of  which  generally  were  furnished  for  current  repairs  upon  machiDcry 
attached  to  a  rolling  mill. — Iron  Co.  v.  Murray,  Sup.  Ct.  Ohio,  OhioL.  J., 
November  9,  '82 ;  Cin.  L.  Bui.,  November  5,  '82. 

Paint,  —  Persons  furnishing  paints  used  in  the  construction  of  a  building 

are  entitled  to  a  mechanic's  lien  under  Texas  statutes. — Vaneo.  McKinney, 
Sup.  Ct.  Texas,  Texas  L.  Rep.,  September,  '82. 

Practice  —  Demurrer,  —  An  appeal  from  a  judgment  dismissing  a  com- 
plaint brings  up  for  review  the  oraer  sustaining  a  demurrer,  upon  whicktuch 
judgment  was  based.  The  fact  that  the  al  lections  of  a  complaint  do  not  en- 
title the  plaintiff' to  all  the  relief  prayed  for  is  not  ground  of  demurrer,  if  the 
complaint  states  a  cause  of  acUon  for  which  judgment  may  be  taken.  'Though 
an  action  to  enforce  a  mechanic's  lien  is  by  statute  made  an  equitable  action, 
the  complaint  need  not  necessarily  state  a  cause  for  equitable  relief,  it  being 
provided  by  section  2824  (Rev.  State.  Wis.),  that  if  Uie  plaintiff*  fail  to  es- 
tablish his  lien,  but  establishes  a  right  to  recover  upon  contract  for  his  al- 
leged work,  etc.,  he  may  have  a  personal  judgment  against  the  party  liable.— 
MoriU  V.  Splitt,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  28,  '82. 

Limitations. — See  Actions  ;  Bankruptot  ;  Corporations  ;  Ejsctmkkt. 

Malicious  Prosecution. — In  an  action  for  malicious  prosecution  the 
defendant  cannot  be  permitted  to  prove  that  he  acted  under  the  advice  of  a 
magistrate.— Probst  v.  Ruff*,  Sup.  Ct.  Pa.,  Ch.  Leg.  N.,  November  11,  '82; 
Rep.,  November  8,  '82. 

Mandamus. —  When  it  wUl  not  tie. —  Mandamus  does  not  lie  where  the 
remedy  sought  is  the  revision  of  a  final  judgment  on  matters  of  record,  and 
where  everything  necessary  to  a  determination  may  be  returned  on  writ  of 
error.  Whether  a  mandamus  is  the  proper  remedy  is  not  determined  by  an 
order  to  show  cause  why  the  writ  should  not  issue.  That  point  may  be 
finally  examined  and  determined  at  the  hearing  on  the  return  of  the  writ, 
when  both  parties  can  be  heard. —  Olson  v.  Muskegon,  Circuit  Judge,  Sup. 
Ct  Mich.,  N.  W.  Rep.  October  14,  '82. 

Compelling  officer  to  publish  legislative  acts,  etc,  —  Constitutional  law — 

Executive  action. — Mandamus  is  the  onlv  remedy  to  compel  the  proper 
State  officer,  whose  duty  it  is,  to  publish  the  acte  of  the  State  Legislature  in 
due  course ;  and  also  to  furnish  certified  copies  thereof.  Where  it  is  the 
duty  of  the  executive  to  approve  or  disapprove  a  bill,  or  it  becomes  a  law 
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by  his  non-action  within  a  definite  time,  there  is  no  middle  course.  If  he 
does  not  approve  or  disapprove,  then,  bj  not  doing  either  within  the  stated 
time,  the  bill<becomes  a  law. —  Wolfie  v.  McCauU,  Sup.  Gt.  App.  Ya.,  Rep., 
November  1,  '82 ;  Alb.  L.  J.,  November  4,  '82. 

Mabried  Woman. —  See  Landlord  and  Tenant. 

Master  and  Servant.  —  Employer  and  employee  —  7\)ri8,  —  A  railroad 
company  is  not  liable  for  the  act  of  an  employee  in  removing  a  trespasser 
from  the  train,  unless  he  was  employed  generally  to  remove  trespassers,  or 
specifically  to  remove  the  particular  trespasser.  The  mere  purpose  of  the 
employee  to  serve  his  employer  does  not  bring  the  act  withm  tne  scope  of 
his  employment  —  Marion  v,  Chicago  Rock  Island  and  Pacific  R.  Co.,  Sup. 
Ct.  Iowa,  Ch.  Leg.  N.,  October  28,  ^82. 

—See  Criminal  Law. 

JioKTOAOS.  —  Mortgage  or  execution  eale — Creditor  redeeming,  —  A  creditor 
redeeming  need  not  pay  liens  held  by  the  purchaser  at  an  execution  or  mort- 
gagee sale  subsequent  to  that  on  which  the  sale  was  had,  and  prior  to  that  under 
which  he  redeems,  if  such  purchaser  has  not,  with  respect  to  such  subsequent 
liens,  Iplaced'  himself  in  Uie  line  of  redemptions  by  compliance  with  the 
statute.. —  Parke  o.  Husle,  Sup.  Ct  Minn.,  N.  W.  Rep.,  November  4,  '82. 

Foreeloeure  —  Motioee  in — Injunction,  —  Where  the  money  secured  by  a 


mortgage  is  due,  the  motives  of  a  person  in  acquiring  an  assignment  of  the 
mortgage,  and  in  foreclosing  it  and  his  refusal  to  assign  it  to  a  third  part^, 
the  money  due  being  tendered  him,  are  not  grounds  ror  the  staying  of  his 
foreclosure  suit  —  Davis  v,  Flagg,  Ct  of  Errors  and  App.  N.  j!.  Rep., 
November  1,  '82. 


—  Grantee  aseuming  mortgaae  debt — Liability  to  mortgagee. — Where  land 
subject  to  a  mortgage  is  sold  to  A.,  and  the  payment  of  the  mortgage  "is 
assumed  by  this  grantee  as  a  further  consideration  of  this  conveyance,  "  and 
the  grantee  conveys  to  B.,  who  conveys  to  C,  and  C.  to  D.,  the  deeds  contain- 
ing the  same  provision,  an  action  lies  against  any  of  the  grantees,  either 
upon  .the  ground  of  a  rebate  of  the  purcnase^money  or  on  the  ground  of 
novation.  —  Mechanics'  Savings  Bank  v.  Goff,  Sup.  Ct  R.  L,  Rep.,  Novem- 
ber 1,  '82. 

—  After^aeqUired  title,  —  A  mortgage  of  lands  not  owned  by  the  mortgageor 
will  become  a  valid  lien,  superior  to  judgment  liens,  the  moment  the  mort- 
gageor acquires  title  to  the  land. — Rice  v.  Kelso,  Sup.  Ct  Iowa,  Ch.  Leg.  N., 
September  80,  '82. 

—  Foreclosure — Breach  of  contract  —  Counter-claim — Attorney* a  fees, — 
Defendants  (appellants)  entered  into  contract  with  plaintififs  to  purchase 
from  the  latter  oeer,  and  executed  a  mortgage  as  security  for  any  indebted- 
ness that  might  be  incurred.  Plaintiffs  brought  this  action  to  foreclose 
mortgage.  Defendants'  answer  alleges  breach  of  warranty  as  to  quality, 
and  also  breach  of  contract  giving  aefendants  exclusive  control  of  certam 
territory  in  sale  of  beer.  The  answer  does  not  expressly  state  that  these 
matters  are  pleaded  as  a  counter-claim,  but  plaintiffs  interpose  a  general 
demurrer  to  it  as  such.  Judgment  of  foreclosure  was  entered  and  defend- 
ants appeal.  Held,  that  the  answer  states  facts  which  entitled  defendants  to 
prove  tne  contract  and  the  breach  of  it  by  plaintiffs,  and  that  the  rejection 
of  testimony  offered  by  defendants  tending  to  show  damages  sustained  by 
such  breach,  was  error.  In  an  action  of  foreclosure  attorney's  fees  beyond 
taxable  costs  may  be  allowed  if  stipulated  for  in  the  mortgage,  but  the 
amount  must  be  ascertained  by  proof  of  the  value  of  the  attornev's 
services.  —  Voechting  v.  Grau,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  September  ii8, 
'82. 

—  Payment  of  taxes  by  mortgagee  —  Tax-sale  not  necessary — Life  tenant  — 
Remainder-man, --When  the  owner  of  mortgaged  property  refuses  or  neg- 
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leets  to  pay  taxea  and  aMesaments  upon  it,  the  mortgagee  nsay  pay  them  in 
order  to  protect  hia  security,  and  the  amount  so  paid  t>ecomes  part  of  the 
mortgage  debt,  which  may  be  enforced  upon  foreclosure,  though  there 
be  no  tax  clause  in  the  mortgage.  It  is  not  necessary  that  the  prop^rtv  should 
be  sold  for  the  tax  or  assessment  before  the  mortgagee  is  authorizea  to  pay 
and  add  the  amount  to  his  mortgage  The  mortgaeeor  died  leavine  a  will 
whereby  he  devised  the  mortgaged  premises  to  nis  wife  for  life,  with 
remainder  in  fee  to  the  appellants.  Held,  that  though  as  between  the  life 
tenant  and  the  remainder-men,  it  be  the  duty  of  the  former  to  pay  the  taxes, 
still,  the  equities  between  them  cannot  destroy  this  right  of  the .  mortgagee 
to  pay  taxes  and  add  the  amount  paid  to  his  mortgage.  The  fact  that  such 
payment  changes  a  tax  lien  upon  the  property  (which  the  life  tenant  should 
whollv  dischai^)  to  a  mortgage  lien  (which  ordinarily  a  life  tenant  is  only 
bound  to  keep  down  the  interest  upon)  does  not  alter  the  case. — Siden- 
berg  V.  Ely,  Cl  App.  N.  Y.,  Daily  Keg.,  November  18,  '82. 

See  OOBFOBATIOKS. 

MoBTOA.aK  ( CHiLTTKL).  —  Chattel  mortgage  on  changing  Hock.  —  A  mortgage 
providing  that  the  chattels  may  remain  in  the  possession  of  the  mort^ageor, 
with  a  secret  understanding  that  the  morUcAgeor  may  sell  and  trade  with  the 
property  as  usual,  is  void  as  against  creditors;  it  creates  no  lien  upon  the 
substituted  property.  —  Smith  «.  Cooper,  Sup.  Ct.  N.  Y.,  Ch.  lleg.  N., 
October  28,  '82. 

Houeehold  furniture,  —  A  mortgage  of  fUmiture  in  a  dwelling<-hou8e,  and 

of  that  afterward  to  be  purchascSl,  conveys  a  valid  title  to  that  only  of 
which  the  mortgageor  was  the  owner  at  the  time  of  making  the  mortgage.  — 
GrifDth  v.  Douglass,  Sup.  Jud.  Ct.  Me.,  Bep.,  October  18,^82. 

MuKiciPAL  Boia>8.  —  Neaotiahility  of —  Jurisdiction  of  Cireuit  Court.  — 
Municipal  bonds,  payable  to  bearer  are  pa3rable  to  the  holder,  who  is  not 
regftrdM  as  the  assignee  of  the  contract,  but  the  holder  throush  transfer  hy 
deliverer*  A  citizen  of  another  State  may  sue  a  municipal  corporation, 
located  in  the  State  where  suit  is  brought,  upon  bonds  issued  by  sucn  corpor- 
ation, and  his  right  of  action  does  not  depend  upon  the  rights  of  former 
owners  of  the  bonds  to  sue  thereon  under  the  inhibition  in  section  1  of  the 
act  of  March  8, 1875,  defining  the  Jurisdiction  of  the  Circuit  Court,  as  he  does 
not  derive  his  title  by  assignment. — Farrp.  Lyons,  U.  S.  Cir.  Ct.  North. 
Dist.  N.  Y.,  Fed.  Rep.,  October  10,  '82. 

Municipal  Corpobations. —  Power  to  contract — Indehtedneu  exceedtMeon* 
gtitutional  limit.  —  A  city  has  no  power  to  make  a  contract,  the  eflectof 
which  will  be  to  create  an  indebtedness  in  excess  of  the  limit  fixed  by  the 
Constitution,  even  for  the  purpose  of  ordinary  expenses  incurred  in  the 
administration  of  the  municipal  government  —  Prince  0.  Quincy,  Ch.  L^.^ 
N.,  October  21,  *82. 

Right  to  grant  market  privileges — Street  obetruetiona, — A  city  has  a 

right  to  establish  a  public  market  on  premises  duly  condemned  for  that  pur- 
pose, even  though  it  be  a  consequence  that  market  wagons  fh>m  which  sales 
are  made  collect  in  the  neighborhood  and  to  some  extent  obstmct  the  streets. 
No  private  right  of  action  arises  for  such  obstruction,  especially  where  it  is 
under  police  regulation ;  and  it  is  proper,  for  paying  the  expense  of  such  reg- 
ulation, to  collect  fees  from  those  who  sell  goods  from  such  wagons.  No  pri- 
vate right  of  action  can  arise  from  an  act  of  legislation,  or  fi*om  a  failure  in 
duties  of  a  political  nature,  such  as  the  enforcement  of  police  regulations. 
Nor  can  municipal  discretion  be  reviewed  by  the  courts  when  the  right  to 
exercise  it  is  conferred  by  valid  legislation.  Every  one  in  locatinj^  his  busi- 
ness or  his  residence  is  presumed  to  do  so  in  view  of  the  probability  that  his 
interests  may  be  affected  by  the  results  which  are  incidental  to  the  gathering 
of  people  in  the  same  locality  for  residence  and  traffic  —  Henkel  v.  Detroiti 
Sup.  Ck.  Mich.,  N.  W.  Bep.,  November  4,  '82. 
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Surface  water  —  Drainage. — Althoiu;h  there  is  no  redress  for  injury  done- 

by  the  diversion  of  surface  water  in  tne  grading  or  ref^ulation  of  streets, 
tnis  doctrine  cannot  be  applied  so  as  to  give  license  to  municipal  corporations 
to  discharge  the  waters  or  streets  upon  private  property  without  compensa- 
tion.—Field  V.  West  Orange,  Ct  of  Ch.  N.  J.,  N.  J.  L.  J.,  November,  *82. 

Mutual  Bsitefit  AASOciAriONS.  -^  Death  by  auieide  —  Recovery  of  bene^ 
fits.  —  The  constitution  and  by-laws  of  a  **  mutual  benefit  association,''  or- 
nnixed  to  secure  the  benefit  of  life  insurance  to  the  heirs  of  deceased  mem- 
bers on  the  death  assessment  plan,  and  which  issues  no  policies,  stand  in  the 
place  of  a  policy ;  and  where  such  constitution  and  laws  contain  no  pro- 
▼ision  qualifving  the  right  of  recovery  in  case  of  suicide,  the  heirs  of  a  mem- 
ber are  entitled  to  recover  the  amount  stipulated,  irrespective  of  the  mode 
of  death.  —  Miller  v.  Robstock,  Sup.  Ct  Minn.,  Ohio  L.  J.,  October  6,  '82 ;. 
West.  Ins.  Rev.,  November,  *82. 

National  Banks.  —  IHght  to  sue  —  Att<iehment  —  Burden  of  proof — A  na- 
tional bank,  organized  under  the  laws  of  Congress  and  located  within  this- 
State,  is,  within  the  meaning  of  the  Code,  a  domestic  corporation,  and  may 
sue  here  a  national  bank  without  the  State,  or  any  foreign  corporation,  for  any 
cause  of  action.  Where  it  is  contended  that  at  the  time  of  the  issuing  and  levy 
of  an  attachment  against  a  national  bank  without  the  State,  such  bank  was  in- 
solvent, the|burden  of  showing  that  it  was  insolvent  at  that  time  is  upon  the  de- 
fendant; and  that  fact  should  be  made  clearly  to  appear  or  else  tne  attach- 
ment should  be  maintained.  -^  Market  National  Bank  v.  Pacific  National 
Bank,  Sup.  Ct  N.  Y.,  Daily  Beg.,  September  80,  '82. 

See  Injunctions  ;  Jurisdiction. 

NxoLiGXNCS.  —  Duty  of  plaintiff — Ordinary  eare — Comparative  negli- 
gence. —  To  authorize  plaintiff*  to  recover  on  the  ground  of  mere  negligence, 
as  distinguished  from  wilfUl  tort,  of  the  defendant,  it  must  appear  that  the 
party  injured  exercised  ordinary  care,  such  as  a  reasonably  prudent  person 
will  adopt  for  -the  security  of  his  person  or  property.  In  the  absence  of 
ordinary  care  on  the  part  of  the  plaintiff',  in  such  case,  there  is  no  right  of 


tion  must  depend  on  the  situation  of  the  parties,  and  the  degree  of  care  and 
vigilance  which  the  circumstances  reasonably  impose.  —  Chicago,  Burling- 
ton and  Quincy  R.  Co.  o.  Johnson,  Sup.  Ct  BL,  Blep.,  October  11,  '82. 

—  Damage*  for  personal  injury  —  Contributory  negligence  —  Nonsuit,  — 
The  complaint  charged  that  plaintiff  was  employed  in  defendant's  lumber 
yard,  and  was  ordered  by  the  foreman  to  count  the  pieces  in  some 'lumber 
piled  in  a  car,  which  pile  by  reason  of  snow  thereon  and  want  of  braces, 
was  in  an  unstable  condition  and  liable  to  fall  at  a  slight  Jar;  alleged  that 
the  foreman  knew  of  the  danger  and  did  not  warn  plaintiff  who  was  injured 
by  the  fall  of  lumber  upon  the  car  being  moved.  Held,  that  the  complaint 
fails  to  state  a  cause  of  action,  no  actionable  negligence  on  the  part  of  the 
foreman  being  proved.  Plaintiff's  evidence  tends  to  establish  contributory 
negligence  on  his  part.  —  Hart  or  Hath  v.  Peters,  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  October  19,  '82;  Rep.,  October  26,  '82. 

—  Passenger  on  street-car,  —  A  passenger  on  a  street-car  who  wanted  to 
smoke  and  knew  the  driver,  went  to  the  front  platform  for  the  purpose.  A. 
large  travelling  trunk  prevented  his  getting  on  the  platform,  and  ne  stood 
on  a  lower  step  hanging  only  by  the  driving  bar  and  the  iron  at  the  side  of 
the  car.  He  rode  some  distance  and  after  the  car  stopped  and  the  horses 
were  watered  the  driver  told  him  to  go  to  the  rear  platform  if  he  wanted  to 
smoke.  He  started  a  minute  later  to  do  so,  but  as  he  was  stepping  down  and 
his  foot  was  nearly  on  the  ground,  the  driver  let  go  the  break,  the  car  started 
and  he  was  thrown  down  and  injured.    Held,  that  in  an  action  against  the 
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railway  company  for  the  injury,  these  facts  did  not  make  out  a  cause  of  ac- 
tion. —  Brown  v.  Congress  and  Baker  Street  R.  Co.,  Sup.  Ct  Mich.,  Rep., 
.  November  16,  '82;  N.  W.  Rep.,  October  21,  '82. 

—^Sale  of  dangerouM  arHeU  to  minor*  —  Two  boys,  one  aged  ten  and  the 
other  twelve  years,  purchased  of  a  dealer  cartridges  for  use  in  a  toy  pistol, 
and  were  instructed  by  the  dealer  how  to  use  tnem.  It  was  against  the 
statute  to  sell  pistol  cartridges  to  minors.  The  dealer  knaw  the  dangeroos 
character  of  tne  articles,  and  that  the  boys  were  unfit  to  be  intrustea  with 
them.  Another  boy,  six  years  old,  shortly  afterward  picked  up  a  toy 
pistol  containing  one  of  the  cartridges,  and  discharged  it.  Killing  one  of  the 
other  boys.  Held,  that  the  dealer  was  liable  for  the  death  of  the  boy 
killed.  — Binford  v.  Johnston,  Sup.  Ct  Ind.,  Alb.  L.  J.,  October  28,  '82; 
Rep.,  November  16,  '82. 

'-^  Railroad — Testimony — Injury  to  track  repairer.  —  Where  the  liability 
of  a  railroad  company  for  injury  to  one  of  its  track  repairers,  by  the  careless 
running  of  a  train,  is  in  issue,  evidence  tending  to  show  that  the  train  was  in 
charge  of  a  conductor  and  engineer,  and  was  at  the  time  engaged  in  a  race  at 
a  high  and  dangerous  rate  of  speed  with  a  train  on  a  parallel  road,  over 
several  public  crossings,  on  a  curve  on  which  the  track  repairer  was  at  work, 
in  a  city  limits,  and  where  trains  should  be  run  with  care,  correspondlog 
with  the  circumstances,  without  sound  of  bell  or  whistle  or  slack  of  speech 
or  any  other  precaution  to  warn  men  enga^d  at  work  on  the  track  of 
approaching  danger,  is  competent  to  ^o  to  the  jury^  and  should  be  submitted 
to  it  under  proper  instructions,  and  it  was  error  to  grant  a  non-suit  on  the 
assumption  that  the  neglijgence  and  carelessness  causing  the  injury  were 
those  of  a  co-employee  in  the  same  service,  and  not  of  the  company.  — Dick, 
Admr.,  v.  Indianapolis,  Cincinnati,  and  Lafayette  R.  Co.,  Sup.  Ct  Ohio, 
Ohio  L.  J.,  November  9,  '82;  Cin.  L.  Bui.,  November  6,  '82. 

—  Contributory  —  When  inapplicable,  —  The  rule  which  makes  a  traveller 
on  a  public  highway  guilty  of  contributory  negligence  if  he  does  not 
exercise  a  certain  de^ee  of  care,  caution,  and  judgment  before  crossing  a 
railway  track,  held,  inapplicable  where  a  woman,  who  bad  just  been 
landed  from  a  steamboat  upon  a  long  pier  on  which  there  were  about  two 
hundred  persons,  was  run  over  by  a  train  of  freight  cars,  loaded  with  iron 
and  running  down  a  heavy  g^ade  upon  the  wharC  without  any  locomotive. 
Held,  aUOf  that  the  facts  snow  gross  negligence  in  the  railway  company,  and 
that  the  negligence  of  the  steamboat  company,  if  any,  did  not  relieve  the 
railway  company  from  responsibility.  — Malinsten  v.  Marquette,  HoughUm 
and  Ontonagon  k  Co.,  Sup.  Ct  Mich.,  N.  W.  Rep.,  October  14,  '82. 

—  Fellow'Servani  —  Liability  of  company  —  Master.  —  A  car  inspector  is  not 
a  fellow-servant  enga^^ed  in  a  common  employment  with  a  brakeman,  so  that 
a  railroad  company  is  relieved  from  liability  for  injuries  received  by  the 
latter  through  the  negligence  of  the  former.  A  brakeman,  in  coupling  cars,  has 
a  right  to  assume  that  they  are  in  safe  condition,  and  it  is  not  contribatory 
negligence  for  him  to  run  in  between  two  cars  without  stopping  to  see  if  the 
drawneads  are  properly  adjusted.  —  King  v.  Ohio,  etc.  R.  Co.,  U.  S.  Cir.  Ct. 
Dist  Ind.,  Ch.  Leg.  N.,  November  18,  '82. 

—  Coupling  ears  —  Negligence  of  Employee  —  Liability  of  e<nnpany, — An 
employee  of  defendant,  while  coupling  two  cars,  was  caught  by  the  head 
between  the  projecting  ends  of  the  material  loaded  on  the  cars,  and  instan- 
taneously killed.  He  nad  had  opportunity  to  observe  the  manner  in  which 
the  cars  were  loaded,  had  been  instructed  as  to  the  proper  manner  in  which 
cars  should  be  coupled,  and  these  same  cars  were  afterwards  coupled  bv 
other  parties  in  safety.  It  was  also  shown  that  cars  were  frequently  loadsd 
in  this  manner,  and  coupled  in  safety.  Held,  that  there  was  nothing  to  show 
that  the  company  was  guilty  of  negligence,  and  the  verdict  should  have  been 
for  defendant  The  Tact  that  a  particular  accident  might  have  been 
prevented  by  some  special  device  or  precaution,  not  in  common  use,  does 
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not  render  the  employer  liable.  If  the  risk  is  an  ordinary  one,  the  employer 
ifl  not  liable,  even  if  the  employee  did  use  ordinary  care.  In  all  cases  Ihe 
risk  of  injury  is  one  of  the  hazards  which  the  employee  assumes  when  he 
engages  m  the  service  to  which  it  is  incident  —  Northern  Central  R.  Co.  v. 
HuMOD,  Sup.  Ct.  Pa.,  Pittsb.  L.  J.,  November  15,  '82. 

See  Imburancb  (Firk)  ;  Ra^ilroadb. 

NoTios. — I\trcha$e  wUh — Party  not  appealing  from  judgmerU  —  Rights 
of*  —  One  who  purchases  land  with  notice  of  the  equities  of  the  owner  is  not 
entitled  to  payment  for  improvements  made  without  the  express  or  implied 
consent  of  such  owner,  where  there  is  no  concealment  of  the  latter's  title  or 
delay  in  the  assertion  of  his  rights.  A  party  who  has  not  appealed  ftom  a 
judgment  is  not  entitled  to  a  reversal  upon  an  appeal  by  the  opposite  party. 
Exceptions  of  the  respondent  are  available  on  an  appeal,  onW  so  far  as  they 
serve  to  sustain  the  Judgment.  —  Witt  v.  Trustees,  Sup.  Ot.  ms.,  N.  W.  Rep., 
October  7,  '82. 

See  Saul 

Nuisance.  —  Wooden  building — Abatement  of  nuieanee, — Although  a  wooden 
building  erected  contrary  to  law  is  not,  per  ee,  a  public  nuisance,  yet  it  may 
become  such  by  the  manner  in  which  it  is  used ;  as,  being  highly  inflammable 
and  unprondea  with  usual  protections  against  fire,  it  is  used  by  drunken  and 
disorderly  persons,  whereby  the  lives,  health,  and  property  of  citizens  are  en- 
dangered, and  the  public  safety  is  imperilled.  A  private  person,  if  specially 
agsn^eved,  may  abate  a  public  nuisance,  peaceably  and  without  a  riot.  — 
Fields  0.  Stokley,  Sup.  Ct  Pa.,  Ohio  L.  J.,  October  12,  '82. 

OFriCKRS.  —  Civil  offleera  —  Fees — Action  by  offieere  de  jure»  —  A.  and  B.  were 
opposing  candidates  for  the  same  office.  B.  received  the  certificate  of  elec- 
tion, and  in  good  faith  performed  the  duties  of  the  office  for  six  m(«nths.  He 
was  subsequently  ousted  by  A.  on  quo  warranto.  Held,  that  an  action  can- 
not be  maintained  by  A.  against  B.  to  recover  the  fees  of  the  office  received 
by  B.  while  in  possession  of  the  office.  —  Stuhr  v,  Curran,  Ct  of  Errors  and 
App.  N.  J.,  Rep.,  October  18,  '82 ;  Alb.  L.  J.,  September  SO,  '82, 

Pabtnrrship.  —  Money  borrowed  by  member  of  firm.  —  Money  borrowed  by 
one  partner,  on  his  individual  credit,  will  not  l>ecoroe  a  debt  of  the  firm  by 
being  used  in  its  business ;  the  rule  is  not  different  where  the  money  was 
loaned  for  the  purpose  of  enabling  such  partner  to  pay  to  the  firm  a  sum 
which  each  partner  had  agreed  to  contribute  in  order  to  increase  the  firm's 
capital.  Land  purchased  with  partnership  fUnds  and  occupied  and  used  by 
the  firm,  is  partnership  property,  although  the  conveyance  is  made  to  the 
individual  members.  One  having  knowledge  of  such  facts,  who  takes  from 
one  partner  a  mortgage  on  his  interest  in  such  land  to  secure  the  debt  of  such 
partner,  will  be  postponed  to  a  firm  credit  whose  debt  accrued  subsequently 
to  the  mortgage.  —  iNorwalk  National  Bank  v.  Sawyer,  Sup.  Ct  Ohio,  Ohio 
L.  J.,  October  2,  '82 ;  Col.  L.  Rep.,  October,  '82 ;  Rep.,  November  8,  '82. 

Diaeoluiion  of —  Exempt  property.  ^  Where  members  of  a  firm  dissolve 

the  partnership,  and  one  member  sells  his  interest  in  the  partnership  prop- 
erty to  the  other,  the  latter  will  not  be  deprived  of  the  right  to  hold  Huch 
property  exempt  from  the  payment  of  a  debt  thereafter  asserted  against 
nim,  on  the  ground  that  it  was  a  partnership  debt  due  at  the  dissolution ;  nor 
will  the  fact  that  the  partners  knew  the  firm  to  be  insolvent  at  the  dissolu- 
tion, make  any  difference.  —  Mortley  v.  Flanagan,  Sup.  Ct  Ohio,  Ohio  L.  J., 
November  2,  '82 ;  Cin.  L.  BuU,  October  80,  '82. 

Promieeory  notes  made  by  one  member  of  two  firms —  Liability —  Repre- 
sentations,—  Where  a  member  of  two  firms,  having  the  same  name,  makes  a 
note  in  the  common  firm  nami  ,.;eg:otiatee  it  and  applies  the  proceeds  to  his 
own  use,  it  is  a  question  of  fact  which  of  the  firms  is  liable  to  the  holder. 
Where  a  note  so  made  was  discounted  by  a  bank  which  was  doing  busi- 
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ness  with  one  firm  and  not  with  the  other,  it  being  represented  to  the  bank 
that  the  money  was  to  be  used  for  the  benefit  of  the  former:  held,  the  latter 
firm  was  not  liable.  —  Hastings  National  Bank  v.Hibbard,  Sup.  Ct  Mich^ 
Bep.,  October  18,  '82. 

— •  Settlement  ofpartnerMp  affairs  by  survivina  partner  —  OompenMoiion — 
Aeeounling.  —  Surviving  partners  are  not  entitled  to  compensation  for  set- 
tling affairs  of  the  partnership ;  in  case  of  a  legal  firm,  services  for  col- 
lecting bj  suit  the  claims  of  such  firm  form  no  exception  to  the  rule.  The 
death  of  a  partner  invests  the  surviving  partners  with  the  exclusive  right  of 
possession  and  management  of  the  partnership  property  and  business  ror  the 
purpose  of  selling  and  closing  the  same;  in  case  of  a  legal  firm,  the  surviv* 
mg  partners  should  not  be  charged  rent  for  use  of  partnership  library.  In 
the  accounting,  upon  the  dissolution  of  a  partnership  by  death  of  a  partner, 
the  accounts  should  be  taken  separately,  according  to  the  interest  of  each 
partner,  and  separate  and  not  jomt  judgments  be  rendered  for  amounts  due 
to  survivors  from  estate  of  deceased  partner.  In  an  action  to  account  be- 
tween surviving  partners  and  estate  of  a  deceased  partner,  each  partv  should 
pay  his  own  witnesses,  and  the  other  costs,  including  those  on  appeal,  should 
be  proportioned  accoiding  to  the  respective  interests  of  each  partner.  In 
articles  of  partnership  eacn  partner  agreed  to  ^ive  all  bis  time,  etc.,  to  part- 
nership interests  and  business,  "  except  such  time  as  may  be  proper  for  fiil- 
miine  the  duties  of  any  ofBce  or  agency  held  individually  by  either  partner, 
imd  tor  transaction  of  their  private  business,  and  neither  party  could  accept 
or  continue  to  hold  an^  office  or  agency  unless  by  the  consent  of  his  co-part- 
ners." Held,  that  this  was  not  limited  to  an  office  or  agency  in  the  posses- 
sion of  one  of  the  partners  when  the  partnership  was  formed;  but  included 
any  office  or  agency  of  which  a  partner  might  become  possessed  at  any  time 
during  the  continuance  of  the  co-partnership ;  and  that  he  would  not'be  ac- 
countable to  the  firm  for  his  earnings  in  sucn  office  or  agency,  but  that  his 
co-partners  could  protect  themselves  by  objecting  to  his  accepting  or  con- 
tinuing any  such  office  or  agencv  after  the  formation  of  the  partnership.  — 
Starr  ».  Case,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  November  4,  *82. 

—  See  Admikistration. 


Patkvts.  —  Freliminary  injunction,  —  Where  there  was  a  delay  of  ten  yean 
between  the  original  patent  and  the  reissue  a  controversy  as  to  the  validity 
of  the  reissue  and  as  to  the  infringement;  no  decision  of  any  court  estab- 
Hdliing  the  validity  of  the  patent;  no  royalty  or  license  fees  paid  to  the  pa- 
teniee;  no  general  use  or  public  recognition;  no  present  manufacturing  or 
sHie  of  the  patented  article;  and  no  allegation  of  irresponsibility  on  the 

f>art  of  the  aefendants,  —  a  preliminary  injunction  will  oe  refused. —Til- 
in^rhast  V.  Hicks,  U.  S.  Cir.  Ct  North.  DisL  N.  T.,  Fed.  Rep.,  October 
10,  '82;  Rep.,  November  8,  '82. 

Infringement  —  Who  liable  —  Those  only  are  liable  for  daraaees  for  in- 

frl  moment  of  a  patent,  who  own,  or  have  an  interest  in  making,  using,  or 
selling  the  thing  which  is  an  infringement;  an  action  at  law  can  not  be 
muintained  against  the  directors,  shareholders,  or  workmen  of  a  corporation 
which  infringes  a  patent  —  United  Nickel  Co.  v.  Worthington,  U.  S.  Cir. 
Ct  Dist  Mass.,  Fed.  Rep.,  October  10,  '82. 

Preliminary  injunction —  Threats.  —  In  a  suit  for  the  infringement  of  a 


pntent  the  court  will  not  grant  a  preliminary  injunction  to  restrain  defend- 
ant from  bringing  suits  upon  his  pntent  before  it  is  adjudged  invalid,  and  an 
injunction  will  not  be  granted  where  the  court  has  held  the  patent  invalid, 
but  the  adiudication  has  been  set  aside  upon  an  agreement  of  compromise 
between  the  parties.  —  Pentlarge  v,  Pentlarge,  U.  8.  Cir.  Ct  Bast  Dist  N. 
Y.,  Rep.,  November  8,  '82. 

—  See  JuRisBiCTioir. 


DIGEST   OF   RECENT   CASES.  203 

PBA.CTIGX. — Action  at  law  —  Bill  to  restrain  —  Service  en  attorneys  of  non^ 
reeideni.  —  Where  an  action  for  the  posseuion  of  real  property  is  brought 
in  the  Circuit  Court  of  the  United  States  by  non-residents  of  the  State,  and 
the  defence  arises  from  matters  purely  of  equitable  cognizance,  upon  a  suit 
in  equity  for  relief  aj^inst  the  action,  the  court  will  enjoin  proceedings  in 
the  action  at  law  until  the  suit  in  equity  can  be  determined,  and  direct  ser- 
▼ice  of  the  subpcsna  in  the  equity  suit  upon  the  attorneys  of  the  plaintiffs 
in  the  action  at  law.  The  retainer  of  attorneys  at  law  by  non-residents  to 
hrin^  such  an  action  authorizes  them  to  appear  for  their  clients  in  such  a 
suit  in  equity,  and  service  of  the  subpoena  in  such  suit  on  the  attorneys  may 
be  allowed  by  the  court,  and  held  to  be  good  service.  —  Crellin  v,  Ely,  U.  o. 
Gir.  Ct  Dist  CaL,  Pac.  Coast  L.  J.,  September  16,  '82. 


See  CoKTBACTS ;  Lakdloiu)  and  Txnakt. 


PaiNGiPAL-AOKNT.  —  Authority  of  agent  —  LiaHlity  of  earriera.  —  Where 
several  boats  are  severally  owned  by  different  corporations,  and  are  all  run, 
each  for  its  own  account,  in  one  *Mine,"  which  line  is  itself  another  corpora- 
tion, and  all  the  corporations  are  represented  by  the  same  person  as  agent, 
who  sig^s  bills  of  lading  for  goods  snipped  upon  one  of  the  boats  as  agent 
for  the  *'  line,"  held^  that  said  agent  was  a  common  af  ent  for  all,  but  in  his 
representative  capacity  acted  separately  for  each,  and  that  hence  there  was 
no  joint  interest  and  no  Joint  liability,  and  for  goods  shipped  by  one  boat 
the  owners  of  the  other  boats  could  not  be  held  liable,  as  they  did  not 
undertake  the  safe  carriage  thereof.  An  agent,  though  he  have  power  to 
transact  the  joint  business  of  many,  cannot  therefore  bind  one  of  his  princi- 

Sils  in  the  separate  business  of  another  principal. — Citizens  Ins.  Co.  v. 
ountz  Line,  U.  S*  Dist  Ct.  East.  Dist  La.,  Ins.  L.  J.,  October,  '82. 

'^•~~~^  Right  of  set-off . —  A.,  was  employed  by  B.,  as  agent  to  sell  their  grain 
drills ;  he  succeeded  in  making  saleis  of  upwards  of  twenty,  but  B.,  only 
delivered  five.  Held^  in  a  suit  by  B.,  against  A,  for  the  value  of  the  five  drills 
delivered  to  him,  that  he  (A.)  could  setoff  the  value  of  his  services  in  making 
the  sales  of  the  drills  that  were  not  delivered.  —  Johnson  o.  Hoosier  Drill 
Co.,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  November  11,  '82. 

See  DzBTOR  and  Crkditor. 

Pbingifal-Surbtt.  —  Fraudulently  obtaining  extension  of  time,  —  Where 
a  debtor,  by  falsely  and  fraudulently  representing  to  the  creditor  that 
his  sure^  has  consented  to  an  extension  of  time  for  payment,  procures  an 
agreement  for  such  extension  in  consideration  that  interest  be  paid,  such 
agreement  is,  as  to  the  creditor,  fraudulent,  and  he  may;  upon  discovery  of 
such  fraud,  even  after  the  period  of  extension  has  expired,  repudiate  such 
agreement  and  sue  upon  the  original  contract  without  refunding  or  tendering 
the  interest  paid  under  such  invalid  agreement*  —  Bebout  v.  Bodle,  Sup.  Ct. 
Ohio,  Ohio  L.  J.,  October  6,  '82 ;  Bep.,  October  25,  '82. 


Statute  of  Frauds  —  Surety,  —  If  A.  agrees  with  B.  that  if  B.  will  become 

the  surety  of  C.  on  a  note  to  D.,  A.  will  see  the  note  paid  and  indemnify  B. ; 
and  B.  becomes  surety,  relying  solely  upon  the  promise  of  A.,  the  agreement 
is  not  within  the  Statute  of  Frauds.  —  Dermitt  v,  Bickford,  Sup.  Ct  N.  H., 
Am.  L.  Rec,  October,  '82. 

— —  Insolvency  of  'principal  —  Debt  due  principal  —  Surety  may  retain  funds 
ofprineipaL  —  A  principal  who  is  insolvent  cannot  collect  a  debt  which 
the  surety  owes  him  without^first  indemnifying  the  surety,  and  a  surety 
generally  in  equity,  has,  in  respect  to  his  liability,  the  rights  of  a  creditor; 
upon  the  insolvency  of  the  principal  debtor  he  may  retain  any  funds 
belonging  to  such  debtor  by  way  of  indemnity.  —  Mattingly  v,  Sutton, 
Sup.  Ct  W.  Va.,  Rep.,  October  18,  '82. 

See  Bankruptct. 

Prooesb.  —  See  Praoticb. 

Bailroads.  -—  Negligence — Neglect  to  furnish  ticket  —  Damages,  —  Where  a 
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paasen^r  applied  at  night  to  a  railroad  ticket  agent  at  a  station  for  a  ticket^ 
tendering  the  fare,  and  oy  the  n^ligence  of  the  agent  was  prevented  from 
getting  the  ticket,  and  thereby  fh>m  taking  the  train,  the  company  is  liable 
for  all  damages  which  might  reasonably  be  expected  to  result  from  the  negli- 
gence, such  as  walking  several  miles  in  order  to  stay  for  the  night,  sickness 
caused  thereby,  mental  suffering,  etc  —  Houston  and  Texas  Central  R.  Co. 
V.  Fredericka,  Sup.  Ct.  Texas,  B^p.,  November  I,  *82. 

-^—^  Proteeiion  of  ptusmaer,  ^  A  carrier  is  bound  to  protect  his  passengers 
against  the  violence  and  assaults  of  his  own  servants  and  is  liable  in  damages 
therefor.  —  Chicago  and  Eastern  Dlinois  B.  Co.  v.  Flexman,  Sup.  Ct  Dl., 
Bep.,  November  16,  *82. 

See  NxoLiGSKCX. 

RsMOVAL  07  Qausks.  —  Severable  and  inseverable  actions,  —  An  action  by  a 
citizen  of  the  State  in  which  it  is  brought  aerainst  citizens  of  the  same  and  of 
another  State,  cannot  be  removed  to  the  Federal  court  by  non-resident  de- 
fendants, unless  the  whole  suit  is  removed.  Although  an  action  against 
several  defendants  is  for  a  tort,  in  respect  to  which  plaintiff  could  sue  one  or 
all  of  the  tort-feasors,  vet  if  he  elects  to  sue  all,  it  will  be  deemed  so  far  in- 
severable that  part  of  the  defendants  cannot  remove  the  cause  to  the  Federal 
court  —  Tuedt  v.  Carson,  U.  S.  Cir.  Ct.  Dist  Minn.,  Fed.  Rep.,  October  10^ 
'82. 

Judiciary  Act,  —  The  eleventh  and  twelfth  sections  of  the  Judiciary  Act  are 

to  be  read  independently,  and  a  removal  may  be  had,  although  the  suit  could 
not  originally  nave  been  begun  in  the  Federal  court;  but  no  suit  can  be  re- 
moved which  might  not,  so  far  as  the  constitutional  ^atoymoxiB  are  concerned, 
have  been  begun  in  the  Federal  courts.  It  seems  tnat  the  act  of  1867,  with 
regard  to  removals,  is  in  force,  and  not  supplanted  by  the  second  section  of 
the  act  of  March  8,  1876.  — Hobby  v.  Allison,  U.  S.  Cir.  Ct.  Dist.  Mich., 
Fed.  Rep.,  October  17,  '82. 

CUisenship — Motion  to  remand  after  trial,  —  The  action  was  removed 

into  the  Circuit  Court  upon  a  petition  of  defendant  alleging  plaintiffs  to  be 
citizens  of  New  York  and  defendant  to  be  a  citizen  of  New  Jersey.  After 
trial  and  a  verdict  for  defendant,  the  plaintiffs  moved  to  remand  the  cause 
to  the  State  court  on  the  ground  that  one  of  theplaintiffs  was  a  citizen  of  the 
same  State  with  defendant.  Held^  that  plaintiffs  had  waived  their  right  to 
raise  the  objection,  and  the  motion  should  be  denied.  —  Davies  o.  Lauirop, 
U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  October  18,  '82. 

Trespass  —  Cause  remanded, —  Where  an  action  of  trespass  was  com- 
menced in  a  State  court  against  a  sheriff  for  the  wrongfiil  seizure  of  goods  of 
Slaintiffs  as  the  propertv  of  an  attachment  debtor,  and  the  creditors  of  such 
ebtor,  citizens  of  another  State,  procured  themselves  to  be  substituted  as 
defendants  in  the  State  court  in  place  of  said  sheriff,  and  removed  the  cause 
to  the  United  States  Circuit  Court :  heldf  on  motion  to  remand,  that  the  cause 
be  remanded  to  the  State  Court  Where  the  real  cause  of  action  is  between 
citizens  of  the  s^me  State,  citizens  of  another  State  cannot  by  procuring 
themselves  to  be  substituted  for  the  defendant  procure  the  removal  of  the 
cause  into  the  Federal  court — Ohlquist  v,  Farwell,  U.  S.  Cir.  Ct  Dist 
Iowa,  Fed.  Rep.,  October  8,  '82. 

Several  defendants  —  Cause^  when  triable  —  Removal^  tchen  barred  —  De- 
fect in  removal  bond —  Amendment, —  In  Tennessee,  if  there  be  several  de- 
fendants, and  as  to  one  there  is  an  issue  by  answer,  but  as  to  others  no  issue 
by  answer  or  pro  eonfesso,  the  cause  is  removable  until  and  during  the  term 
fit  which  the  pro  eonfesso  is  entered.  It  must  be  at  issue  and  triable  as  to  all 
the  parties  to  bar  the  right  of  removal  as  to  any  of  them  by  the  lai)se  of  a 
trial  term ;  and  this,  whether  the  parties  as  to  whom  there  is  no  issue  be 
necessary  or  only  proper  parties.  This  rule  is  not  affected  by  the  fact  that 
the  pro  eonfesso  may,  under  the  practice,  be  entered-  in  the  final  decree  it- 
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self.  Only  a  trial  commenced  will  bar  removal  at  the  trial  term  when  the 
case  18  in  that  condition.  If  the  remoral  bond  be  defective,  and  omit  the 
condition  for  the  payment  of  costs  required  by  the  act  of  Congress,  the 
omission  is  not  fatal.  The  defect  may  be  cured  lyr  amendment,  either  in 
the  State  or  Federal  court,  or  by  the  substitution  of  a  new  bond,  containing 
the  proper  conditions,  filed  nunc  pro  tunc, —  Deford  v.  Mehaffy,  U.  S.  Oir. 
Gt.  West  Dist  Tenn.,  Fed.  Bep.,  October  24,  '82. 

Rkplsvin. —  Stoppage  in  transitu. — Plaintiffs  a^ed  to  sell  and  did  send  by 
rail  to  Scheiderer  &  Reid,  at  Milwaukee,  a  quantity  of  leather,  at  the  same  time 
mailine  them  a  letter  of  advice  and  bill  of  ^ods.  Thp  purchasers  received 
notice  from  the  railway  company  of  the  arrival  of  the  leather,  but  had  not 
removed  nor  paid  for  it.  After  receipt  of  such  notice,  and  on  the  same  day, 
the  defendant  sheriff  seized,  on  execution,  the  whole  stock  of  purchasers,  in- 
cluding the  letter  of  advice  and  bill  of  goods ;  and  after  notice  to  the  rail- 
way company  claiming  the  goods,  he  took  possession  of  and  stored  them 
with  the  other  goods  seized  on  execution.  Plaintiffs  demanded  the  leather 
of  the  sheriff.  Held,  that  the  leather  was  still  in  transit  at  the  time  of  such 
demand,  notwithstanding  its  seizure  by  the  sheriff;  and  that  the  disputed 
evidence  establishes  plaintiff 's  right  of  action. —  Sherman  v.  Kuger,  Sun. 
Ct  Wis.,  Wis.  Leg.  N.,  September  28,  *82;  Ch.  Leg.  N.,  October  28,  '82; 
Kep.,  November  16.  '82. 

Sale.  —  Fraudulent.  —^  It  is  making  a  purchase  with  intent  to  take  advantage 
of  the  insolvency  of  a  purchaser  ana  not  pay  for  the  goods  which  avoids 
the  sale  for  fraud,  and  such  intent  should  be  alleged.  — Houghtaling  o.  Hills, 
Sup.  Ct  Iowa,  Ch.  Leg.  N.,  October  28,  '82. 

Validity — Unlawful  use.  —  A  sale  is  not  invalidated  by  the  mere  fact 

that  the  article  sold  may  be  used  fbr  an  unlawful  purpose.  There  must  be 
more  than  bare  knowledge  that  the  article  will  be  put  to  an  illegal  usoi  by 
the  vendee ;  it  must  appear  that  the  vendor  by  the  transaction  participated 
in  or  intentionally  aided  in  the  furtherance  of  an  unlawful  act.  —  Rose  v, 
Mitchell,  Sup.  Ct  Col.,  Rep.,  November  16,  '82 ;  Col.  L.  Rep.,  October  1,  '82. 

^~^  Contract,  of  sale — Statute  of  Frauds  —  Delivery  to  common  carrier, — 
A  delivery  of  goods  by  a  vendor  to  a  common  carrier  is  a  delivery  to  the 
vendee,  though  such  carrier  was  not  designated  by  him,  and  under  the  pro- 
vision of  the  Iowa  Statute  of  Frauds  that  no  evidence  of  any  contract  for  the 
•ale  of  personal  property  is  competent  when  no  part  of  the  property  is 
delivered,  and  no  part  of  the  price  paid,  such  a  delivery  is  sufficient  to  take 
the  contract  out  of  the  statute.  —  Bullock  v.  Tschergi,  U.  S.  Cir.  Ct.  Dist. 
Iowa,  Fed.  Rep.,  October  8,  '82.      . 

Action  to  recover  price  of  (foods  sold  and  delivered  —  Defence — Pay- 

tnent.^Where  A.,  a  commercial  traveller,  took  from  defendant  an  order  for 
cigars,  sent  it  to  plaintiffs,  who  filled  it  and  sent  a  bill  of  it  with  sixty  days' 
crodit  to  defendant,  and  where  A.,  about  thirty  days  after  shipment, 
requested  and  received  payment  from  defendant  for  the  cigars  and  receipted 
in  the  name  of  plaintiffs  the  bill  which  accompanied  the  goods,  held,  that 
the  apparent  or  ostensible  authoritv  of  A.  was  only  to  solicit  and  send 
plaintiffs'  orders  for  goods ;  that  he  Sid  not  sell  the  goods ;  that  as  agent  of 
plaintiffs'  he  had  authority  to  receive  payment  therefor.  Across  the  face 
of  the  bill  was  plainly  stamped,  in  red  ink,  "Agents  not  authorized  to  col- 
lect, "  through  which  was  drawn  a  pen  line  in  dark  ink,  which  latter  line 
was  wanting  when  the  bill  was  sent.  Held,  that  the  Circuit  Court  erred  in 
refusing  to  instruct  the  jury  that  these  words  were  notice  to  defendant, 
whether  he  saw  them  or  not  —  McKindly  v,  Dunham,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  November  9,  '82. 

Sbbtick.  —  See  Trespass.  • 

Skt-Off.  —  See  Principal-Agej^t. 
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Statutb  of  Frauds. —  Verbal  agreement  —  Specific  performance, -^On  i 
verbal  a^ement  for  conveyance  of  land,  pa\'ment  of  purchase  money, 
whether  m  money  or  services,  will  not  take  the  agreement  out  of  the  Statute 
of  Frauds.  In  an  Action  to  recover  compensation  in  lieu  of  the  specific 
performance  of  an  agreement  for  the  conveyance  of  land,  on  the  ground  that 
specific  performance  has  become  impracticable,  the  real  representatites  of 
the  deceased  selling  party  are  necessary  parties ;  and  if  they  have  disabUd 
themselves  from  performing  the  agreement,  they  are  the  parties  chargeable 
with  mnking  compensation.  —  Crabill,  Exr.,  «.  Marsh,  Sup.  Ct  Ohio,  Cin.L. 
Bui.,  October  9,  '82;  Ohio  L.  J.,  October  12,  '82;  Col.  L.  Rep.,  November, 
'82. 

Contract  to  make  article  not  in  existence,  —  While  an  execuU^ir  con- 
tract for  the  sale  of  an  article  for  the  price  of  $50  or  more  may  be  witnm  the 
Statute  of  Frauds,  notwithstanding  such  article  does  not  at  the  time  exist, 
yet  where  such  contract  is  to  furnish  materials  and  manufacture  the  article 
according  to  specifications  furnished,  or  a  model  selected,  and  when,  without 
the  special  contract,  the  thing  would  never  have  been  manufactured  in  the 
particular  manner,  shape,  or  condition  it  was,  then  the  contract  is  essentially 
for  special  skill,  labor,  or  workmanship,  and 'is  not  within  the  statute.— 
Meincke  v.  Talk,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  28,  '82 ;  Wis.  Leg.  N.. 
November  9,  '82. 

Agreement  to  purchase  real  estate  for  another  —  Resulting  trust— Evi' 

dence. — When  a  transaction  is  entered  into  whereby  A.  agrees  to  purchase  real 
property  for  the  benefit  of  B.,  and  the  question  does  oot  turn  upon  the  mere 
agreement,  but  upon  conduct  which  deceives  the  other  party,  and  which  it 
would  be  fraudulent  to  deny,  the  Statute  of  Frauds  does  not  apply,  and  the 
question  is  one  of  fact.  Thus,  where  C.  agrees  verbally  with  R,  whose  pro- 
perty is  about  to  be  foreclosed  for  default  in  the  paynient  of  a  debt  secured 
upon  it,  that  he  will  attend  the  sale  and  purchase  the  property,  and  will  afte^ 
wards  convey  to  R.,  on  being  reimbursed  the  purchase  price,  and  accordinely 
attends  the  sale  and  announces  to  the  bystanders  that  he  is  purchasing  uie 
property  for  R.,  and  thug  discourages  the  bidding,  equity  will  regard  such 
conduct  as  operating  to  chaise  him  as  a  trustee  for  R.,  especially  when  he 
purchases  the  property  far  below  its  value.  Proof  of  the  antecedent  agree- 
ment will  be  admissible  as  going  to  show  one  of  the  elements  of  the 
fraudulent  devices  of  the  defendant  in  announcing  himself  at  the  sale  as  a 
purchaser  for  the  benefit  of  the  debtor. — Ragan  v.  Campbell,  Sup.  Ct  Dist 
Columb.,  Wash.  L.  Rep.,  November,  '82. 

See   Assignment;    Contract;    Fbaxtd;    Principal-Surety;   Sale; 

Taxation.  —  See  National  Banks. 

Tenant  in  Common.  —  See  Criminal  Law. 

Telkqraph  Company.  —  See  Eminent  Domain. 

Trespass.  —  Executions  —  Reversal  of  judgment  —  Liability  for  sale  under 
writ.  —  Plaintiff  in  execution  is  not  liable  in  trespass  for  the  sale  of  goods 
seized  under  such  execution,  where  the  judgment  is  reversed  subsequent  to 
the  sale.  A  recovery  may  be  had  for  money  had  and  received,  but  the  acts 
under  the  execution  cannot  be  made  tortious  by  a  reversal  of  the  judg- 
ment —  Field  V.  Anderson,  Sup.  Ct  111.,  Rep.,  OctoJ)er  18,  *82. 

Officer  making  service — Using  force  to  identify  defendant,  —  An  officer 

has  no  right  to  use  force  upon  a  defendant  on  whom  he  is  making  service, 
for  the  purpose  of  identifying  him.  —  Hull  v,  Bartlett,  Conn.  Sup.  Ct  of  E^ 
rors,  Rep.,  November  8,  '82. 

See  Removal  oe  Causes. 

Trover  and  Conversion.  —  Assianment  of  interest  in  mortgage  —  Cote- 
nant.  —  Where  a  firm,  of  which  defendant  was  a  member,  assigneid  to  plain- 
tiff an  interest  in  a  chattel  mortgage  given  to  that  firm  to  secure  a  debt,  and 
where  defendant  afterwards,   without  knowledge  or  consent  of  plaintiff, 
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Trover  akd  Conversion  —  Continued. 

seized  and  sold  the  whole  of  the  property,  and  afterwards  plaintiff,  not  know- 
ing of  such  sale,  seized  all  the  mortgaged  property  for  the  purpose  of  en- 
forcing payment  of  the  sum,  $1,000  due  her,  and,  while  the  property  was  in 
her  possession,  defendant  without  her  knowledge  or  consent,  tooK  possession 
of  it,  and  proceeded  to  run  the  machinery,  and,  while  so  in  possession, 
the  property  was  destroyed  by  fire :  held,  that  the  assignment  to  plaintiff 
of  an  interest  in  the  mortgage  was  an  assignment  of  an  interest  in  the  debt 
which  the  mortgage  was  U>  secure.  The  rule  that  one  tenant  in  common 
may  maintain  trover  against  his  co-tenant  for  a  sale  or  destruction  of  the  en- 
tire chattel  by  him  to  the  exclusion  of  bis  co-tenant,  Md,  applicable,  and 
that  the  action,  which  is  essentially  for  the  conversion  of  property,  may  be 
maintained. — Earll  r.  Stumpf,  Sup.  CtWis.,  Wis.  Leg.  N.,  November  16,  *82. 

Trust.  — Devise  for  benefit  of  a  son — Good  against  general  assignment  by 
him.  —  The  trustees  under  a  will  to  hold  an  estate  and  income  thereof  for 
the  testator's  son,  may  hold  the  same  as  against  an  assignee  for  the  benefit 
of  creditors  of  a  firm  "of  which  the  son  is  a  member.  — ^rhiladelphia  Trust 
Co.  V.  Guillon,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  October  21,  '82 

Express  trusts — Resulting  trusts — Advancements,  —  Where  one  man  pur- 
chases property,  taking  title  thereto  in  the  name  of  another  by  a  deed  con- 
taining an  express  trust  for  the  purchaser  for  life  with  remainder  to  pur- 
chaser's children,  the  existence  of  such  express  trust  is  a  conclusive  answer 
to  the  allegation  of  a  resultin?  trust  in  favor  of  the  purchaser.  The  terms  of 
the  express  trust  will  be  hela  to  constitute  prima  facie  an  advancement  by 
the  purchaser  to  his  children,  and  hence,  in  the  aosenoe  of  all  evidence  in- 
dicating a  contrary  intent,  no  beneficial  interest  in  the  property  will-  be 
deemed  to  be  vested  in  the  purchaser  other  than  that  expressly  conferred 
upon  him  by  the  terms  of  the  trust  —  Long  v.  Long,  Sup.  Ct.  Pa.,  W.  N. 
a,  September  21,  *82. 

TVnistee^  later  refiurchase  by  —  Validity  of,  —  In  the  absence  of  fraud,  one 

who,  as  a  trustee,  has  sold  an  estate  may  afterwards,  in  good  faith^  repur- 
chase it  for  himself  from  a  party  who  has  acquired  the  title.  A  purchase  by 
an  executor  under  an  execution  against  his  testator  is  not  void,  but  simply 
voidable  at  the  election  of  the  legatees,  exercised  within  a  reasonable  time. — 
Welsh  «.  McGrath,  Sup.  Ct  Iowa,  N.  W.  Rep.,  November  4,  '82 ;  Ch.  Leg. 
N.,  November  18,  '82. 

Active  —  Passive  —  Statute  of  Uses.  —  Where  an  active  dutv  is  imposed 

on  the  trustee,  the  trust  is  not  executed  under  the  Statute  of  iTses  until  the 
duty  is  performed.  If  the  trust,  however,  be  purely  passive,  it  will  be  exe- 
cuted at  once  under  the  Statute  of  Uses.  —  Sprague  v.  Sprague,  Sup.  Ct  R. 
I.,  Rep.,  November  16,  '82. 

See  Ejectment  ;  Statute  of  Frauds. 


Usury.  —  Note  made  to  raise  money  —  Sale.  —  When  one  makes  a  negotiable, 
note  to  raise  money  Upon,  and  through  a  broker  disposes  of  it  for  less  than 
'  its  face  to  one  who  is  ignorant  of  the  purpose  for  which  it  was  made,  the 
transaction  is  a  sale  and  not  usurious.  When  usury  occurs  in  the  receipt  of 
forbearance  money,  it  is  a  separate  transaction,  and  does  not  taint  the  note 
in  its  inception  with  usury.  —  Moseley  v.  Brown,  Sup.  Ct  App.  Va,,  Rep., 
October  11,  '82. 

Wharp. — Right  to  build,  —  A  city  has  a  right  to  build  a  wharf  for  public  pur- 
poses where  any  street,  which  has  been  duly  dedicated  to  the  puolic,  abuts 
upon  a  navigable  stream.  —  Backus  v,  Detroit,  Sup.  Ct  Mich.,  N.  W.  Rep., 
October  4,  '82. 

Wills.  —  Personal  property  —  Bequest  for  life  wUh  remainder  over,  —  The 
rule  that  where  personal  property  is  given  by  will  to  one  for  life  with 
remainder  over,  tne  executor  shall  sell  so  much  of  it  as  is  of  a  perishable 
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Wills — Continued. 

nature,  applies  onlj  to  the  case  of  a  residuary  bequest  given  eo  nomine  as 
such.  —  isritt  V,  Smith,  Sup.  Ct  N.  C,  Rep.»  October  11,  *82. 

Directum  to  executor  to  sell  real  estate  —  Convereion,  —  Where  by  the 

terms  of  a  will  executors  are  directed  to  sell  realty  at  their  discretion,  and 
may  be  compelled  by  the  parties  interested  to  sell  it  after  a  certain  time : 
held,  that  this  works  a  conversion  of  the  real  estate.  —  Roland  v.  Killer,  Sup. 
Ot.  Piu,  Pi  tub.  L.  J.,  October  25,  '82. 

— ^  Abiolute  gift  of  residuary  legateee  —  Letters  of  instruetume  —  Validity 
of  — Testatrix,  desiring  to  oevote  the  bulk  of  her  estate  to  the  furtherance 
of  religious,  educational,  and  benevolent  objects,  and  being  apprised  of  the 
difficulty  of  legally  reaching  the  ends  proposed  through  express  provisions 
in  her  last  will  and  testament,  made  in  her  will  an  absolute  and  unconditional 
gift  of  her  residuary  estate  to  three  persons,  leaving  also  a  letter  of  instructions 
to  these  residuary  devisees  and  legatees.  In  this  letter,  which  is  not  attested 
and  is  not  referred  to  in  the  will,  she  said  she  relied  upon  them,  immediately 
upon  her  decease,  to  take  such  measures  as  might  be  necessary  to  accom- 
plish her  wishes.  Plaintiffs  brought  this  action  to  set  aside  the  residuary 
clause  in  the  will,  claiming  that  tne  letter  of  instructions  is  to  be  construed 
tosether  with  the  will,  and  that  the  whole  form  part  of  one  plan  to  accomp- 
lish an  illegal  purpose,  and  is  a  fraud  upon  ner  heirs  and  next  of  kin. 
Held,  that  the  secret  and  unlawful  trust,  as  alleged,  is  not  established^  and 
that  the  residuary  clause  of  the  will  is  valid  as  a  devise  and  bequest.  — 
O'Haro  9.  Dudley,  Sup.  Ct  K  Y.,  Daily  Reg.,  September  22,  '82. 

— —  Construction,  —  Testatrix,  by  will,  in  which  she  appointed  neither 
executor  nor  residuary  legatee,  bequeathed  the  whole  of  her  property  to  her 
two  sisters,  and,  in  case  of  the  demise  of  either  of  them,  to  tne  survivor 
*'for  her  sole  use  and  benefit  during  her  or  their  natural  lifetime."  Held^ 
that  the  words  only  conveyed  a  life  interest,  and  that  the  residue,  therefore, 

■  had  not  been  disposed  of.  —  Watson  v,  Watson;  In  the  goods  of  Sarah 
Clark,  High  Ct.  Just  ( Eng. ),  Ch.  Leg,  N.,  September  23,  '82. 

Wmnsss.  —  Disability  of  —  A  law  which  simply  removes  the  disability  of  a 
witness,  does  not  impair  the  right  of  trial  by  jury  or  divest  the  courts  of  any 
judicial  power  vested  in  them  by  the  Constitution.  It  was  within  the  power 
*  of  the  I^egislafure  to  provide  for  the  admission  of  evidence  of  witnesses 
who  are  convicts  in  the  State  prison.  —  Sutton  v.  Fox,  Sup.  Ct  Wis.,  Wis. 
L^.  N.,  November  2,  '82. 
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